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This appeal is preferred under section 379 of the code
of Criminal Procedure in connection with a double nurder
whi ch took place at about 1000 a.m on 26.4.79. Seven
accused, nanely, Sirajul Hag, Abdulas, Anwar ~Ali, Zainu
Abdi n, Yunus, Haroon and Baitullah, ~were charged under
Section 147, 148, 302 read with Section 149, |.P.C. The case
of the prosecution as culled out fromthe paper book is as
foll ows: -

On the fateful day the deceased Nabi Rasool. brother of
informant in the case and another deceased N sar Ahned,
cousin of the infornant, were going fromeast to west in
Chhithi village within Mhuli Police Station, Pasti,
District. When all the accused were concealing their
presence behind a Masjid, which was on the eastern side of
the house of Sirajul Hag accused. On this, the deceased
raised alarns and ran towards the north of the Masjid, At
that time PW. 2,3 and 4, who were sitting at the door of one
Abdul Rashid, ran towards them |In the neantinme, A2 dealt
a spear blow n the chest of Nizar Ahmad. On account of that
he fell down in the field of Mijibullah and died
i nst ant aneousl y. Accused 5 to 7 surrounded Nabi Rasool and
caused spear injuries to him Nabi Rasool ran wth the
injuries on his body and fell down in the room of one Mhd.
Hussai n. He was taken later on to the Hospital where he
died at 7.10 p.m on 26.4.79. Wen PW. 2 to 4 and others
rushed to save the victim the accused made good ‘their
escape.

After the incident, PW2, Infornant, gave a Report and
the FIR was lodged on the sane day at 11.00 a.m on the
basis of the witten report given by the Infornant. PW6, a
Sub-i nspector, reached the place of occurrence at 11.45 a.m
and prepared an Inquest Report and the dead body of N sar
Ahrmad was sent to the mortuary. Thereafter, he exam ned the
prosecution witnesses. On their pointing out he prepared a
site plan in respect of the place of occurrence, recovered
bl ood stained and ordinary earth from the place of
occurrence and a recovery nmenp was prepared in respect
t her eof .
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PW1 the Doctor who conducted the post-nortem of the
deceased N zar Ahmad, found the following ante-nortem
injury:

"Punctured wound 3 cns. x 2.5 cns.

x chest cavity deep over left side

of chest 2 cns nedial to left

ni ppl e, placed vertically, directed

oblique nedially and backward. The

margi ns of wound are quite sharp

and gaping. The injury is situated

by the side of sternal bone cutting

4th and 5th (ribs.) cartilages

vertically and thoroughly.

I nt er nal exam nati on reveal ed
cutting of 4th and 5th cartil ages
under the injury. The surface of
chest-wall was congested under the
injury 2.5 litres of blood was
f ound in the chest cavity.

Peri'cardi al sec. was punctured 3 cm

x 1 -cm x 0.6 cm Rest of “the

i nternal organs were nornal

The Doctor was of the opinion that the death of N sar
Ahmad was due to shock and haenorrhage as a result of ante-
norteminjury. One Dr.Avinash Chandra exanmi ned the injuries
inflicted on by Nabi 'Rasool and found the follow ng injuries
on the body of nabi Rasool when he~ was brought to the
Hospital : -

"(1) Punctured wound 4 cnms. X 2

cms. x plural cavity deep right

side front of chest —vertically

placed 14 cns. away from right

ni ppl e. Bl eedi ng present kept

under observation, Mrgins sharp.

(2) Abrasion 1 cm x 1 cm _on right

t hunb.

(3) Incised wound 1 cm x 0.2 cm X

nuscle deep on left thunmb, stern

aspect.

According to the Doctor, Injury Nos.1 and 3 were caused
by sharp-edged point weapon and they were fresh at the time
of exam nation. After the death of Nabi— Rasool, PW1
conducted the post-nortem of deceased Nabi Rasool and he
gave his report as follows: -

"1. Stitched wound 4.5 cns. |ong

with 4 stitches. After renoval of

stitches, the margins are sharp.

The wound is stitched over right

side of chest in posterior axillary

line 6.5 cnms. below axillary.

Pl aced vertically Directed slightly

nmedi al |y and downwards, underneath

4th and ribs are cut sharply, The

death of the wound extends upto

l'ine.

2. Stitched wound with one stitch

over dorsum of [left thumb in

m ddle, renoval of stitch shows

skin deep dept h.

3. Abrasion 1 cm x 0.5 cm over

basef dorsum of right thunb.

4. Incised wound 0.6 cm x 0.2 cm

x skin deep over dorsum and m ddl e

of right index finger.

I nternal examination reveal ed that
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the right liver and lung were

punctured under Injury No.1 In the

opi nion of the Doctor, death was

due to shock and haenorrhage as a

result of ante-norteminjury No.1."

Al the accused pleaded not guilty and clainmed trial
At the trial the prosecution exam ned seven w tnesses. Qut
of them PWs. 2 to 4 were eye-witnesses. On the side of the
defence, two Doctors were exam ned as DWs. 1 and 2 to speak
out about the injuries found on the body of accused Haroon

PW. 2,3 and 4 deposed stating that Adulas (A-2) gave a
spear blow to Nisar Ahmad in his chest as a result of which
he fell down and died instantaneously. They also spoke
about the role played by accused Haroon. Baitullah and
Yunus stating that they seized Nabi Rasool and gave spear
blows to him In the light of the consistent evidence given
by PW6. 2.3 and 4, the |earned counsel for the defence
appears to have accepted the fact that the two deceased were
injured on the date, tinme and place and also in the nmanner

al | eged by ~the prosecution. in fact, the Trial Court
observed as follows: -
“In view of all this evidence the

| ear ned counsel for the defence has

also not seriously disputed the

fact that the two deceased were

injured on the date, tine and pl ace

and in the nanner alleged by the

prosecution.”

On the basis of « the above, the Trial Court gave the
foll owi ng finding:-

"Subject to this findingit is held

that the prosecution has fully

established that the two deceased

were nurdered on the date, tinme and

pl ace and in the nanner alleged by

the prosecution.”

Neverthel ess, the Tribal Curt acquitted all the seven
accused mainly on the ground that the notive suggested for
the occurrence has not been established, that PW. 2 to 4
cannot be believed for convicting the accused as their
presence in the scene of occurrence —cannot be -inmplicitly
bel i eved and they are all interested witnesses. In addition
to the above, the Trial Court also accepted the case of the
defence that they caused the injuries to the deceased in
exercise of their right to self defence. The Trial Court on
the issue of private defence held as foll ows:-

"I am therefore, of the opinion

that accused Har oon and ot her

persons who caused injuries to the

deceased acted wthin the ambit of

ri ght of self-defence of person and

they are not held to have conmitted

any offence.”

On the basis of this finding, the Trial Court acquitted
all the accused.

On appeal by the State, the Trial Court admitted the
appeal only against three accused, nanely, A-2 (Abdulas), A
6 (Haroon) and A-7 (Baitullah).

The High Court on a thorough reconsideration of the
case and appreciating afresh the evidence both oral and
docunentary, differed fromthe findings given by the Tria
Court.

On the question of notive disagreeing with the | earned
Sessions Judge, the High Court found that the Haroon for
injunction to restrain the accused Haroon from proceeding
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with the illegal construction on the l|and of Sarakat.
Despite the stay ordered by the Trial Court, constructions
were going on and the Police had to be sunmpned in this

connecti on. Therefore, the H gh Court found that it cannot
be said that the accused party had no imrediate nmotive for
conmi ssion of the offence. In any case, the H gh Court also

found that when there is a direct evidence of eye-w tness
agai nst the accused the question of notive would plate into
i nsignificance.

Regardi ng the presence of PW.2 of 4 at the scene of
occurrence differing fromthe Trial Court, the Hi gh Court
found that there was no inconsistency in the statenments of
witnesses in respect of their presence at the house of
Rashid and after carefully and closely examning the
testinmony of the witnesses on this point, the H gh Court
found "we feel that ~the evidence of the w tnesses does not
suffer from any inconsistency in respect of the place where
they were sitting at the tinme of incident and the place from
where they saw theincident though it could not be alleged
that they were near the spot”". On the aspect of interested
Wi t nesses, the H gh Court rightly observed that even if it
is assuned that the witnesses were interested, their
evi dence coul d not be-discarded on that ground al one as they
woul d be the last ‘persons to inplicate the accused person
falsely permitting’ the real culprits to go scot free. The
Hi gh Court held that' the |l earned Sessions Judge was not
justified in rejecting the evidence of eye-w tnesses on the
ground that two out of them were inter se related and the
third one was inimcal to the accused.

Com ng to the self-defence set up by the accused on the
basis of injuries found on the body of the accused Haroon
the Hgh Court found on an analysis of the evidence that
nobody on the side of the deceased including wtnesses had
any weapon or lathi at the tinme of -incident and they had not
caused any injury to accused Haroon. The Hi gh Court al so
observed "t hat none of those tw accused Haroon and
Baitullah stated where from they got the spears /and used
them in self-defence. |n case they had al ready spears and
were searching for their prey and they inflicted injuries,
according to the H gh Court, there was no reason to discard
the prosecution version that the two accused, nanely, Haroon
and Baitullah, were already armed with spears and they used
them during the incident. The High Court also found that
the injury found on the body of Haroon as spoken to by the
prosecution witnesses mght have been caused while using the
spars by the accused thenselves against. the deceased.
Utimately, the H gh Court concl uded thus: -

"W have thoroughly exam ned the

evidence on record and find that

three eye Wi t nesses have

categorically stated that Abdul as

inflicted spear injuries to N sar

Ahmad who died instantaneously on

the spot due to spear injuries

caused by Abdul as. So far as the

death of Nabi Rasool is concerned,

we have al ready observed t hat

Haroon and Bai tul | ah are the

persons responsible for his death.

We do not find any materi a

i nconsistency in the statenment of

Wi t nesses to di scard their

testi nony in respect of t he

i nci dent which testinmony in respect

of the incident which took place in
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broad day light and the F.1.R was
| odged pronptly within one hour by
the informant and Nabi Rasool was
exam ned at 1.00 p.m in the
district hospital, which totally
excludes the enbel | i shnent and
deliberations in the prosecution
case. In our opi ni on, t he
prosecution has successfully proved
its case beyond any reasonable
shadow of doubt. Consequently, the

appeal shoul d succeed.
Accordingly, the appeal is
al | owed. "

It is wunder these circunstances the present appeal was
preferred under Section 379, Cr.P.C

M. Lalit, [|earned senior counsel, brought to our
noti ce that pending this appeal accused No.6 (Haroon) died.
Hence, the appeal is prosecuted only by the remaining two
accused; ‘narely, ~ Abdul as and Baitullah. M. Lalit contended
that the nmotive suggested by the prosecution has not been
established as rightly “fond by the Trial Court. The
occurrence, admttedly, took place during broad day |ight at
about 10.00 a.m and admttedly, apart  fromPW. 2 to 4 a
nunber of other persons have seen the occurrence, but no
ot her independent witness cane forward to give evidence
supporting the prosecution. One of ~ the accused Anwar Al
(A-3) pleaded alibi and he was acquitted and, therefore, the
evidence of PWs. 2 to 4 cannot be believed and the Tria
Court rightly discarded their~ evidence, According to the
| earned counsel, the acquittal by the Trial Court was based
on a large nunber of circunstances and the H gh Court was
not justified in reversing the acquittal and convicting the
appel | ant s.

M. Mathur, the |earned senior counsel appearing for
the respondent, submtted that the High Court had
jurisdiction to reappreciate the evidence and the reasoni ngs
given by it for differing from the Trial Court are well
founded and hey do not call for any interference by this
Court.

We have considered the subnissions made at the bar and
have carefully gone through the judgment of both the courts
bel ow and also the evidence and other materials placed
bef ore us. W have noticed earlier that the Trial Court
gave a finding to the effect that the prosecution has fully
established that the two deceased were nurdered on the date,
time and place and in the manner alleged by the prosecution
This finding was on the basis of the stand taken by the
counsel for the defence. Bearing this in mnd we proceed
further. It is an adnmitted fact that Abdulas (A-2) caused
spear blow in the vital part of N sar Ahmad, which resulted
in his instantaneous death. The nature of the injury caused
by the weapon used on the vital part of the body, be it
not ed agai nst an unarmed person negates any just plea for
right to self defence. Here we have to point out that it is
very well established by a catena of cases of this Court
that when the occurrence was spoken to by eye-w tness and
the sane was supported by Medical Report, it wll not be
necessary to investigate the notive behind such conm ssion
of of fence. In other words, where a murderous assault has
been established by clear ocul ar evidence, notive pales into
i nsignificance as rightly found by the H gh Court. W do not
find any circunmstance which would cone to the aid of Abdul as
to get out of the conviction awarded by the High Court. The
High Court inits well reasoned and consi dered judgnent has
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accepted the appeal only against three accused out of seven.
Conming to accused No.7 (Baitullah), we find fromthe records
that he has adnmitted that he welded the spear but,
according to him in self-defence. As pointed out by the
H gh Court, the question of self-defence in this case nmay
not arise when the deceased as well as PW.2 to 4 who were
near the scene of occurrence, were totally unarned.
Therefore, the Hi gh Court was right in rejecting the plea of
sel f - def ence. Hence again, the nature of injury inflicted
on deceased Nabi Rasool, who has also given a statenent
while alive which has been referred to by the Hi gh Court,
speak agai nst the defence taken by the accused. As a matter
of fact, we have seen that PW2 has spoken in his evidence
that certain witnesses cited by the prosecution could not be
exam ned as they were ~won over by the accused. Moreover,
there is nothing in the cross-exanination of PW.2 to 4
seriously to discard their version about the occurrence.
The Hi gh Court has rightly pointed out that nerely because
the witnesses are interested/related, their evidence, cannot
be brushed “aside as it is nornmally expected that they wll
not |eave out-the real culprits and rope in the innocent
persons.

This Court in Arjun & Ors. Vs. State of Rajasthan (1994
Supp (3) SCC 189) while considering the contention about the
reliability of interested and inimcal evidence, observed
t hus: -

"Learned counsel for the appellants

first contended that there was | ong

st andi ng enmty bet ween t he

conpl ai nant and some of the

wi t nesses on one. _hand and the

appel l ants on the other and sone

crimnal proceedings between them

were going on when the alleged

i ncident took place and  _hence it

was due to this enmty that  the

appel l ants were falsely inplicated.

It was also subnitted that Bahori,

PW1 and Sat Pal Singh, PWZ7 are

also relatives of the deceased and

ot her prosecution Wi t nesses are

al so cl ose associ at es and,

therefore, there is possibility of

false inmplication of the appellants

in the crime in question. It is an

admitted fact that the conpl ai nant

and the appellants were on inimca

terns and sonme crimnal proceedi ngs

were pending between them even at

the time when the occurrence took

pl ace. It is equally true that
Bahori. PW 1 is be brother of the
deceased and informant Sat Pa

Singh, PW 7 is the son of the
deceased. But we are not convinced
by the aforesaid argunments that
either on account of aninpbsity or
on account of relationship they did
not di vul ge t he truth but
fabricated a fal se case agai nst the
appel | ants. It is needless to
enphasi se that enmty is a double-
edged sword which can cut both
ways. However, the fact remains
t hat whet her t he prosecuti on
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witnesses are close relatives of

the deceased victimor on inimca

terms with the deceased involved in

the crime of murder, the w tnesses

are always interested to see that

the real offenders of the crine are

booked and they are not, in any

case, expected to leave out the

real culprits and rope in the

i nnocent persons sinply because of

the enmity. It is, therefore, nota

safe rule to reject their testinony

nerely on the ground that the

conpl ai nant and the accused persons

were on inimcal terns. Simlarly

the evidence could not be rejected

nmerely on the basi s of relationship

of 'the wtnesss with the deceased.

In such ~a situation it only puts

the Court with the solem duty to

nake -a deeper probe and scrutinise

t he evi dence wi-t h nor e t han

ordinary care which precaution has

al ready been taken by the two

courts below /'while analysing and

accepting the evidence.

After considering carefully the judgnments of the courts
bel ow and the relevant docunments, ~we do not find any
infirmty in the judgment of the H gh Court. warranting
interference by this Court. Accordingly, ~the appeal is
di sm ssed




