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S.B. SINHA, J -

This appeal is directed against a judgnent and order dated 29th
January, 1998 passed by the Calcutta Hi gh Court in Second Appeal No. 887
of 1991 affirm ng the judgment and order dated 29th June, 1990 passed by
the |l earned Asstt. District Judge, Ghatal, D strict Mdnapore, Wst Bengal in
Title Appeal No. 74 of 1989 whereby and whereunder an appeal against the
j udgrment dated 31st August, 1989 passed by the |earned Munsif, Ghatal,
District Mdnapore, West Bengal in Title Suit No. 133 of 1985 was
di smi ssed.

The basic fact of the nmatter is not nmuch in dispute. Respondent No. 2
herein (the conpany) is a conpany registered and incorporated under the
Conpani es Act, 1956. The said conpany hel d and possessed the suit
property situated in the District of Mdnapur in the State of Wst Bengal. It
intended to sell the said property. Respondent Nos. 1 and 2 having cane to
know of the said intention on the part of the conmpany entered into an
agreenment for sale thereof, wherefor a sumof Rs. 6000/- was paid to the
Conpany by way of advance. The balance anbunt was 'to be paid within a
period of fourteen months. As the title of the Respondent No. 2 in respect of
the said property was not clear, the Conpany instituted a suit agai nst sone
persons who were claimng title thereover on or about 22.05.1971. The said
suit was marked as Title Suit No. 110 of 1971. In the said suit a
conprom se petition was filed on 3.4.1979 which having been accepted by
the concerned court, a consent decree was passed on the basis thereof on
3.5.1979. Respondent No. 1 thereafter issued several letters being dated
12.11.79, 11.01.80, 05.01.81 and 08.10.84 asking the Conpany to execute
and register a sale deed in his favour. The Conpany in response thereto had
all along been assuring the Respondent No. 1 that it would do so.

By a letter dated 16.3.1985, one of the Directors of Respondent No. 2
assured Respondent No. 1 that no apprehensi on should be entertai ned by
Respondent No. 1 that the contract between himand the conpany woul d not
be honoured. However, on 21.8.1985, the conmpany refused to execute and
regi ster a deed of sale in favour of Respondent No. 1 on the plea that the
sanme becane barred by limtation

A suit for specific performance of the said agreenent for sale dated
18.04.1971 was filed in the Court of Minsif, Ghatal, District M dnapore,
West Bengal which was marked as Title Suit No. 133 of 1985. It is not in
di spute that not only the Appellant herein had filed a caveat in the said suit,
it purchased the said property on 13.11.1985, i.e., during pendency thereof.
Even in the deed of sale executed in favour of the Appellant by the
Conpany the factum of the said suit being pending in the court had
specifically been mentioned.
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Before the | earned Trial Judge, inter alia the follow ng contentions
were rai sed on behalf of the Appellant:

(i) the agreenent for sale was not enforceable as the provisions of
Sections 46 and 48 of the Conpani es Act had not been conplied

wi t h.

(ii) It was not established that the Respondent No. 1 had all al ong been
and ready and willing to performhis part of contract.

(iii) The suit was barred by linitation

As regards the contention that in executing the said agreenent the
provi sions of Sections 46 and 48 of the Conpani es Act had not been
conplied with, the learned Trial Judge held that as all the Directors of the
Conpany were parties to the said agreenent, the said provisions are not
attracted. The plea that the Respondent No. 1 was not ready and willing to
performhis part of contract was also held to have been waived. The plea of
[imtation was al so negati ved.

The appeal preferred thereagai nst was al so di sm ssed by the First
Appel | ate Court.

In the Second Appeal preferred by the Appellant herein, it does not
appear that any substantial question of |law was franed by the H gh Court as
was mandatorily required under Section 100(4) of the Code of Civi
Procedure. However, alearned Single Judge of the court dealt with all the
contentions rai sed on behalf of the Appellant and dism ssed the suit.

M. Santosh M shra, |earned counsel appearing on behalf of the
Appel l ant, in support of this appeal submtted that the courts bel ow
commtted a manifest error in-arriving at the finding that the suit was not
barred by limtation, purported to be relying on or on the basis of the first
part of Article 54 of the Limtation Act whereas in this case the second part
thereof could be attracted. It was urged that the Respondent No. 1 in terns
of the agreenent for sale dated 18.04.1971 was required to pay the bal ance
sum of Rs. 8,000/- within fourteen nonths therefrom but even assum ng that
the deed of sale was to be executed and regi stered on perfection of title, the
suit filed by the Conpany against third parties having been decreed on 31st
August, 1979, the period of limtation in terns of ‘Article 54 of the
Limtation Act shoul d have been reckoned fromthe said date. | Strong
reliance in this behalf has been placed on Ranrzan v.  Hussaini [(1990) 1
SCC 104], Tarlok Singh v. Vijay Kumar Sabharwal [(1996) 8 SCC 367],

T.L. Middukrishana and Another v. Lalitha Rancthandra Rao (Snt.) [(1997)
2 SCC 611] and Venkappa Gurappa Hosur v. Kasawwa C/ o Rangappa
Kul god [ (1997) 10 SCC 66].

It was further urged that in the event, the terns and conditions
contained in the said agreement dated 18.04.1971 were found to be
uncertain, the same would be void in terms of Section 29 of the Indian
Contract Act.

The | earned counsel would furthernmore submit that having regard to
the provisions of Sections 46 and 48 of the Conpani es Act havi ng not been
conplied with, the said agreement could not have been enforced.

M. Mshra, as regards the plea of readiness and willingness on the
part of the Respondent No. 1 to performhis part of contract, would submt
that although the said plea is not available so far as the present Appellant is
concerned in view of the decision of this Court in Jugraj Singh and Anot her
v. Labh Singh and Qthers [(1995) 2 SCC 31] but it was for the court to see
as to whether the plaintiff has proved his case in this behalf or not.

M. CGourab Banerji, |earned Senior Counsel appearing on behal f of
the Respondents, on the other hand, subnmitted that the question of limitation
bei ng a m xed question of fact and law, the contention that the first part of
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Article 54 of the Limtation Act would not be attracted in this case should
not be permtted to be raised having not been raised before the courts bel ow
It was submitted that both the courts understood that having regard to the
conduct of the parties, the agreenent was kept alive and at all material point
of time the contract was subsisting. As regards alleged non-conpliance of

the provisions of Sections 46 and 48 of the Conpanies Act, the |earned

counsel urged that fromthe findings of the fact arrived at by all the courts, it
woul d be evident that all the Directors signed the agreenment of sale on

behal f of the Conmpany and in any event they have sufficient authority to do
so. Even under the Articles of Association of the Conpany, it was urged,

one of the Directors was entitled to execute the deed of sale on behal f of the
Conpany.

The Appellant herein is a subsequent purchaser. A finding of fact has
been arrived at by all the courts that he had purchased the property with ful
noti ce of the said agreenent for sale.

The Conpany has not preferred any appeal against the judgment and
decree passed by the | earned Munsif before the appellate court.

A deed of sale has already been executed in favour of the First
Respondent in execution of the decree passed by the [ earned Trial Court.
Before the Hi gh Court, as noticed herei nbefore, no substantial question of
| aw was framed. The question as regards the applicability of the first part or
the second part of 'Article 54 of the Limtation Act had al so not been raised
before the H gh Court. The parties adduced evi dence only on that basis.

So far as the question of linitation is concerned, the |learned Tria
Judge hel d:

"The letters sent by the plaintiff or his brothers on
behal f of the plaintiff (ext. 8 to 11), the letter of
chai rman director Purushattam Roy (ext. 7)

coupled with the fact of non issuing of any notice

by defendant no. 1 estate repudiating that contract
proved beyond any trace of doubt that the

agreenment between plaintiff and defendant no. 1
estate was subsisting and was still in force and that
the suit was not barred under Article 54 of
Limtation Act."

W may notice that the learned First Appellate Court as regards the
Appel l ants’ contention that the suit was barred by limtation held:

"Next, it was vehenmently argued before this court
that the suit is barred by Iimtation as it was recited
in ext. 3 that the transfer would be effective within
14 months after execution of the bai nanama (Ext.

3). But the argunent is not tenable in view of the
fact that the tine has been expanded by the
respondent no. 2 inpliedly by agreeing to transfer

of the suit property as and when tine conmes. The
respondent no. 1 and his brother despatched

several letters (Ext. 8,9,10,11) to the respondent

no. 2 for transfer of the suit property to them
Utimately, by ext. 7 (a letter sent by the conpany
to the respondent no. 1) the conpany has agreed to
extend the time giving the respondent no. 1

assurance that just in tine transfer woul d be nade
effective. Ext. 7 also suggests that the letters (ext
\026 8,9,10,11) sent by the respondent no. 1 and his
brothers were received by the conpany,

respondent no. 2. Thus, it can be said safely that
the time which was recited in the ext 1026 3 was

ext ended by respondent no. 2 by ext \026 7 and
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noreover, ext \026 3 suggests unequivocally that tine
is not essence of the contract. Had the tinme being
the essence, the words "subject to perfection" on

the title of the respondent no. 2 of the suit property
woul d not have occurred in ext \026 2. Therefore,
when the Id. Muinsif has discussed this point in this
light this court sees nothing to interfere."

The Hi gh Court has al so accepted the said reasonings of the |earned
| ower appell ate court stating:

"As regards the second point urged by M.
Mukherjee, in my opinion, the sanme is also without
any force. The respondent no. 1 having made
specific case that the conpany refused to perform
its part of the contract in the year 1985 and havi ng
produced letters witten on behalf of the conpany
showi ng that the agreenent was subsisting and no
person having conme forward to depose on behal f

of the conpany to convert those statenents, in ny
opi nion, the |l earned courts below rightly found
that the suit is not barred by limtation."

Contention/of M. Mshra as regard the applicability of the first or the
second part of Article 54 of the Limtation Act will have to be judged having
regard to the aforenentioned findings of fact. A plea of linitationis a
m xed question of law and fact. The question as to whether a suit for
speci fic performance of contract wll be barred by linmtation or not woul d
not only depend upon the nature of the agreenment but al so the conduct of the
parties and also as to how they understood the terns and conditions of the
agreenment. It is not in dispute that the suit for specific performance of
contract woul d be governed by Article 54 of the Limtation Act, 1964.

Whil e deternmining the applicability of the first or the second part of the said
provision, the court will firstly see as to whether any tinme was fixed for
performance of the agreement of sale and if it was so fixed, whether the suit
was filed beyond the prescribed period unless any case of extension of tine

for performance was pl eaded and established. Wen, however, no tine is

fixed for performance of contract, the court nay determi ne the date on

which the plaintiff had notice of refusal on the part of the 'defendant to
performthe contract and in that event the suit is required to be filed within a
period of three years therefrom

In this case, before the Trial Court, the parties proceeded on the basis
that the Second Respondent herein refused to execute and register a deed of
sale in terns of the said agreenment on 21.8.1985. The courts bel ow have
also arrived at a finding of fact that the time for performance of the said
agreement for sale had all al ong been extended and even as on 16.3.1985, a
Director of the Second Respondent assured the First Respondent that it
woul d be honored. 1In a suit for specific performance of contract in respect
of any immovable property, time would ordinarily not be the essence of < the
contract. The Appellant herein also did not raise any plea to the said effect.

A bare perusal of Article 54 of the Limtation Act woul d show that the
period of limtation begins to run fromthe date on which the contract was to
be specifically perfornmed. In terns of Article 54 of the Limtation Act, the
peri od prescribed therein shall begin fromthe date fixed for the performance
of the contract. The contract is to be perforned by both the parties to the
agreement. In this case, the First Respondent was to offer the bal ance
amount to the Conpany, which would be subject to its showing that it had a
perfect title over the property. W have noticed hereinbefore that the courts
bel ow arrived at a finding of fact that the period of perfornmance of the
agreenment has been extended. Extension of contract is not necessarily to be
inferred fromwitten docunent. It could be inplied also. The conduct of
the parties in this behalf is relevant. Once a finding of fact has been arrived
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at, that the tine for perfornance of the said contract had been extended by
the parties, the tine to file a suit shall be deermed to start running only when
the plaintiff had notice that performance had been refused. Performance of
the said contract was refused by the Conpany only on 21.8.1985. The suit

was filed soon thereafter. The submi ssion of M. Mshra that the tine fixed
for conpletion of the transaction was determ nable with reference to the
event of perfection of title of the Second Respondent cannot be accepted.

The said plea had never been raised before the courts below Had such a
pl ea been rai sed, an appropriate issue could have been framed. The parties
coul d have adduced evi dence thereupon. Such a plea for the first time
before this Court cannot be allowed to be raised. Even otherw se on a bare
perusal of the agreenent for sale dated 18.4.1971, it does not appear that it
was i ntended by the parties that the limtation would begin to run fromthe
date of perfection of title.

In Ranzan (supra), Sharma, J., (as the |learned Chief Justice then was),
opi ned that the date fixed for the parties for performance of the agreenent
shoul d be ascertai ned on the basis of the terns of the contract. On an
interpretation of the agreenent in sale, which was the subject matter of the
sai d suit, the sane was held to be a contingent contract within the neaning
of Section 31 of the Indian Contract ‘Act. Therein, the property was placed
under a nortgage and t he defendant had agreed to execute a deed of sale on
the redenption of the nortgage by her. The nortgage was redeened in
1970. It was in the aforenentioned fact situation, the doctrine of id certum
est quod certumredid potest (certainty need not be ascertained at the tine)
was applied. The said decision, therefore, is not applicable in the instant
case.

In Tarl ok Siingh (supra), an agreenent was entered into by the parties
on 21.12.1984. A proceeding was pending in respect of the suit land. The
time for performance was extended by an agreenment dated 18.8.1984
stipulating that the Appellant therein would be required to execute the sane
within the 15 days of the order vacating the injunction which had been
passed. |In view of the said adnitted fact, it was held that the date for
performance of the contract was fixed.~ The order granting injunction having
been vacated on 6.4.1986, the suit which was instituted on 25.8.1989, was
held to be barred by Iimtation

In T.L. Muddukrishana (supra), Tarlok Singh (supra) was followed.

I n Venkappa Curappa Hosur (supra), a finding of fact was arrived at
that the agreement was refused to be executed as far back in 1959 and in that
view of the matter it was held that the issuance of a notice in August, 1972
did not stop running of the period of limtation. The said decision, therefore,
has no application in the present case.

Performance of a contract may be dependent upon several factors
i ncluding grant of perm ssion by the statutory authority in appropriate cases.
If a certain statutory formality is required to be conplied with or pernission
is required to be obtained, a deed of sale cannot be registered till the said
requirenents are conplied with. In a given situation, the vendor nmay not be
permitted to take advantage of his own wong in not taking steps for
conplying the statutory provisions and then to raise a plea of limtation

An al nost identical question cane up for consideration before a
Di vi si on Bench of this Court in S. Brahmanand and Others v. KR
Mut hugopal (Dead) and Qthers [(2005) 12 SCC 764] wherein this Court laid
down the | aw

"Thus, this was a situation where the origina
agreement of 10-3-1989 had a "fixed date" for
performance, but by the subsequent letter of 18-6-
1992 the defendants nade a request for postponing
the performance to a future date w thout fixing any
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further date for performance. This was accepted by
the plaintiffs by their act of forbearance and not
insisting on performance forthwith. There is

not hing strange in time for performance being

ext ended, even though originally the agreenent

had a fixed date. Section 63 of the Contract Act,
1872 provides that every prom see may extend

time for the performance of the contract. Such an
agreenment to extend tine need not necessarily be
reduced to witing, but may be proved by ora

evi dence or, in some cases, even by evidence of
conduct including forbearance on the part of the
other party. Thus, in this case there was a
variation in the date of perfornmance by express
representation by the defendants, agreed to by the
act of forbearance on the part of the plaintiffs.
What was originally covered by the first part of
Article 54, now fell within the purview of the
second part of the article\005"

In R K Parvatharaj Gupta v. K C. Jayadeva Reddy [(2006) 2 SCALE
156], wherein one of us was a nmenber, it was observed:
" In terms of the said Article, a suit for
specific performance of a contract is required to be
filed within three years; in the event no date is
fixed for the performance, wthin a period of three
years fromthe date when the plaintiff has notice
that performance is refused. The notice dated
24.04.1984, thus, is requiredto be construed in the
context of the agreenent dated 13.10.1982 entered
into by and between the parties.

There cannot be any doubt whatsoever that
in respect of a contract for sale of i movable
property, time is not of the essence of the contract,
but the question as regard the conduct of the
Appel | ant rmust be considered in the backdrop of
the events noticed hereinbefore.”

The sai d deci sion has again been noticed in Gunwant bhai Ml chand
Shah & Ors. v. Anton Elis Farel & Os. [(2006) 3 SCALE 82] wherein it has
been hel d:

"W nmay straightaway say that the manner in

whi ch the question of limtation has been dealt

with by the courts below is highly unsatisfactory.

It was rightly noticed that the suit was governed by
Article 54 of the Limtation Act, 1963. Then, the
enqui ry shoul d have been, first, whether any tine
was fixed for performance in the agreement for

sale, and if it was so fixed, to hold that a suit filed
beyond three years of the date was barred by
[imtation unless any case of extension was

pl eaded and established. But in a case where no

time for performance was fixed, the court had to
find the date on which the plaintiff had notice that
the performance was refused and on finding that

date, to see whether the suit was filed within three
years thereof. W have explained the position in

the recent decision in R K. Parvatharaj Gupta v.

K. C. Jayadeva Reddy 2006 (2) Scale 156. In the

case on hand, there is no dispute that no date for
performance is fixed in the agreenment and if so,
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the suit could be held to be barred by limtation
only on a finding that the plaintiffs had notice that
the defendants were refusing performance of the
agreenment. In a case of that nature normally, the
guestion of limtation could be decided only after
taki ng evidence and recording a finding as to the
date on which the plaintiff had such notice. W are
not unmi ndful of the fact that a statenent appears
to have been filed on behalf of the plaintiffs that
they do not want to | ead any evidence. The

def endants, of course, took the stand that they al so
did not want to | ead any evidence. As we see it, the
trial court should have insisted on the parties

| eadi ng evidence, on this question or the court

ought to have postponed the consideration of the
issue of limtation along with the other issues
arising in the suit, after a trial."

In view of the aforenentioned pronouncenents of this Court, we are
of the opinion that the plea raised by the | earned counsel for the Appell ant
that the suit was barred by linmtation cannot be accepted as all the courts
have arrived at a finding of fact that the period for execution of the deed of
sal e had been extended.

Simlarly, 'theapplicability of the provisions of Section 29 of the
I ndi an Contract Act having not been rai sed, the sane cannot be pernitted to
be raised for the first time before this Court. Even otherwi se we do not see,
on a plain reading of the said agreenment of sale dated 18.04.1971, that the
terns thereof were uncertain or vague so as to attract the provisions of
Section 29 of the Indian Contract Act.

Sections 46 and 48 of the Conpanies Act, read as under

"46. Form of contracts. \027(1) Contracts on behal f
of a conpany may be nade as follows: \027

(a) a contract which, if nmade between private
persons, would by |aw be requiredto be in witing
signed by the parties to be charged therewith, my
be made on behal f of the conmpany in witing
signed by any person acting under its authority,
express or inplied, and may in the same manner be
varied or discharged;

(b) a contract which, if nmade between private
persons, would by |aw be valid although nade by
parole only and not reduced into witing, nmay be
made by parole on behalf of the conpany by any
person acting under its authority, express or
inmplied, and may in the sane manner be varied or
di schar ged.

(2) A contract nade according to this section shal
bi nd the conpany.

48. Execution of deeds. \027(1) A conpany may, by
witing under its comon seal, enpower any
person, either generally or in respect of any
specified matters, as its attorney, to execute deeds
on its behalf in any place either in or outside India.
(2) A deed signed by such an attorney on behal f of
the conpany and under his seal where sealing is
requi red, shall bind the company and have the
sane effect as if it were under its common seal ."

Section 46 nerely |ays down the nmode of signing contract on behalf
of the conpany. Once a deed is executed on behal f of the company, it is
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conpany and not the persons signing can sue or be sued on the contract if
the evidence is clear that the signature was only that of the conpany.

An oral agreenent for sale is permissible in law. There is furthernore
no di spute that the agreement for sale was entered into by three directors of
the conpany. The subsequent letters witten on behalf of the Conpany
clearly denonstrate that all the directors were aware of the said agreenent.
The conpany before the Trial Court never chose to file any witten
statenment or dispute the contentions raised in the plaint. The Conpany,
thus, never denied or disputed the correctness or otherwi se of the contents of
the said agreenment. The Conpany never denied or disputed the terms of the
agreement nor raised any plea that the agreenment was not binding on the
conpany or the sane was illegal. |In fact in the deeds executed in favour of
the agreenent, it had clearly been stated that the suit for specific
performance of contract filed by Respondent No. 1 was pendi ng.

In Chairman, Life Insurance Corpn. and OGthers v. Rajiv Kumar
Bhasker [ (2005) 6 SCC188], this Court held:

"Agency as is well settled, is a | egal concept which
i s enmpl oyed by the Court when it becones

necessary to explain and resolve the probl enms
created by certain fact situations. In other words,
when the existence of an-agency rel ationship

woul d hel p to decide an individual problem and
the facts permits a court to conclude that such a
rel ationship existed at a material time, then

whet her or not any express or inplied consent to
the creation of an agency may have been gi ven by
one party to another, the Court is entitled to
concl ude that such rel ationship was in existence at
the tinme, and for the purpose in question. [See

Est abl i shing Agency by GHL Fridnman \ 027 1968

(84) Law Quarterly Review 224 at p. 231.1"

It is not in dispute that 'the contract was executed in the nane of the
conpany. It has furthernore not disputed that all ‘the five directors executed
the agreenment. The conpany was a private |imted conpany. The Tria
Court hel d:

"\005As all the directors of the conpany took part in
execution of ext. V026 3 there was not necessity of

gi ving any special authorization either u/s 46 or u/s
48 of the Conpanies Act for entering into or for
execution of the contract. It is true that at the tine
of execution of the docunents in favour of the

party defendants (ext. A series) there was a

resol ution of the conpany. The copy of the said

resol ution was marked (ext. \026 1). On plain reading
of Ext. \026 1 it is found that as 4 directors out “of the
5 directors of the conmpany were enpowered to

execut e those docunents said resol ution was

necessary u/s. 48 of the Conpanies Act."

Before the courts bel ow, execution of the agreenent was not deni ed.
Thus, even in the absence of resolution the contract could not have been hel d
to be invalid or illegal

So far as the question of putting up of the seal of the Conpany is
concerned, it is arelic of the days when nedi aeval barons, who coul d not
read or wite, used their rings to nmake a characteristic inpress. Even in
absence of a seal, the Conpany may still be held to be liable having regard
to the nature of transaction and the authority of those who had executed it.
If the act of the Directors is not ultra vires or no public policy is involved,
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the parties acting thereupon cannot be left at large. [See Probodh Chandra v.

Roadoils (India) Ltd., AIR 1930 Cal 782 and OTV Birwel Co. Ltd. v.
Techni cal and General Guarantee Co. Ltd., (2002) 4 All ER 668].

For the reasons aforenentioned, we do not find any merit in this
appeal which is dismssed accordingly. No costs.




