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ACT:

Customs Act, 1962--Sections 26, 60, 68, 112(a)--Palm
Kernel -1 nport of --Wiether perm ssible--Duty payable--Wat
is.

HEADNOTE:

The appellant conpany nade a contract on 10.6.87 with
the foreign suppliers to inport under Open General ' Licence
35,000 Mr of "Palm Kernel". Under the above ' contract
10681.832 MI of palmkernel was shipped from N geria on
26.6.87 and 25.7.87 under different bills of lading. The
goods arrived in the territorial waters of India on 2/3rd
Oct ober, 1987.

Prior to 27.7.1987 inport of pal mseeds was canalised

under the Inport Policy for the years 1985-88. On 27.7.1987
the Chief Controller of Inports & Exports issued a Public
Notice canalising inport of "any other material from which
oil can be extracted" also.
As the appellant was apprehendi ng sone dispute on the inport
of palmkernel, it filed a wit petition in the Hgh Court
on 28.7.87, and the | earned Single Judge passed two interim
orders. On appeal against these orders, the Division Bench
on 2.12.87 set aside the interimorders with the consent of
the parties and expedited the proceedings already initiated
under section 124 of the Custons Act, 1962 for confiscation
of the goods.

The Collector of Custons by adjudication order passed
on 7.12.1987 held that the item "Pal mKernel" was a prohib-
ited item for inmport except through canalisation by the
State Trading Corporation in terms of the Inport Policy and,
consequently its inport wthout a valid licence was in
contravention of the provisions of the Custons Act, 1962
read with the Inports and Exports (Control) Act, 1947. The
Col lector in these circunstances directed-the confiscation
of the entire goods but gave an option to the appellant
conpany to redeemthe goods on paynent of fine of Rs.90
lacs. The Collector also inposed a personal penalty on the

appel | ant.
The custons duty as applicable on the date of the arrival of
the

139




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 4

ships, i.e. 2/3rd Cctober, 1987 was 105% The said custons
duty was withdrawn on 4.12.87 and as such there was nil duty
on pal mKernel, and this position renained upto 28.1.88. The
exenption from custons duty was however w thdrawn from
29.1.88 as a result of which the earlier duty of 105% came
into effect. The customs duty was further increased from
1.3.88 and the new custons duty was at 245%

The appel | ant conpany renoved 3935. 364 MI of Pal m Kerne
on 17.12.87 by paying proportionate anount of penalty and
nil custons duty. The appellant then filed bills of entry
for the remai ning 6746. 468 MI of Pal m Kernel on 28.1.88 but
did not depoit the redenption fine.

On nerits, the learned Single Judge by his order dated
19.4.88 held that the Pal mKernel was an itemdifferent and
di stingui shed from Pal mseeds, and the same could be inport-
ed wunder O& as R was covered under itemno. 1, Appendix 4
of the Inmport Policy. Accordingly, the | earned Judge ordered
the goods to be cleared on paynment of such duties as were
| evi abl e on 28.1.88, when the appellant had entered the bil
of entry 'seeki ng cl earance of the goods.

The Division Bench on. appeal affirned the order of the
Trial Court in so far as the setting aside of the adjudica-
tion order was concerned. The Division Bench however held
that the appellant shall be entitled to get delivery of the
bal ance goods on paynent of duty at the rate prevailing in
Oct ober, 1987.

Both the parties preferred appeal before the Court by spe-
ci al
| eave,

Before the Court it was inter alia contended on behalf
of the appellant conpany that (i) Pal mseed and Palm Kerne
were two different items as shown in the conmercial transac-
tions in the trading comunity and Pal m seeds al one was a
canalised item (ii) a fiscal statute had to be construed
strictly and in favour of a citizen especially when the
guestion of inposing fine and penalties was involved, and
(iii) the PalmKernel having been shipped by the foreign
seller fromNi geria on or before 27.7.87 the appellant was
legally entitled to inmport the same under the OG..

It was further contended that the rate of duty ~of the
imported goods, as provided in section 15 of the Custons
Act, 1962 shall be the rate and valuationin force, in - the
case of goods cleared froma warehouse under section 68, on
the date on which the goods were actu-
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ally removed fromthe warehouse, and the Division Bench
conmitted error in holding that the date for actual renova

of the goods in the present case shah be considered as 2/3rd
Cct ober, 1987 when the goods entered the territorial waters
of India; that irrespective of the physical renmpoval of the
goods from the warehouse, the goods woul d be deened to have
been actually renoved in | aw on 28.1.88 when the petitioner
had filed ex-bond bills of entry seeking clearance of the
goods; in the facts and circunstances of this case the term
"actual renmpval’ used in section 15(1)(b) could not nean
physical renoval as the sane was nmade inpossible by the
wongful act of the respondents; and it should be given a
meaning in the juristic sense as deened renoval .

On behal f of the Revenue, it was contended that (i) the
di stinction sought to be made between ’'Palm Kernel’ and
"Palm Seed’ was artificial; (ii) the appellant had clearly
understood the Inport Policy and was fully aware of the fact
that Pal m Kernel was a canalised itemand still it inported
the same under the OG; (iii) the appellant had let no
evi dence to show that the 'Pal m Kernel’ and ’'Pal m seed’ were
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considered as two different comodities in the popul ar sense
in commerce or trade. As regards the question of [|evy of
duty, it was contended that in the matter of taxation there
was no question of applying any principles of equity or the
deeming fiction in construing the provisions of section
15(1)(b) of the Customs Act; even if the appellant had
entered the bill of entry on 28.1.88, adnittedly the goods
were not actually renoved on that date and the hiatus if any
in actual removal, could not be extended to an artificia
dat e.

In the alternative it was contended that the appell ant
fully knowing that the rate of duty in Cctober, 1987 when
the goods had arrived in India was 105% and even if the
deenming provision for renoval of the goods was applied for
the purpose of section 15(1)(b) of the Custons Act, then the
date of actual renoval should be 2/3rd Cctober, 1987.

Di smi ssing the appeal filed by the Revenue and all ow ng
the appeal filed by the appellant conmpany the Court,

HELD: ~ (1) "PalmKernel" is not included in the item
"Pal m Seeds", and the two commodities are different as
under st ood i n-comrerce or trade. [ 155H 156A]

(2) Prior to 27.7.87 'Palm Kernel’ was not a canalised
item the H gh Court rightly held that 'Pal m Kernel’ was not
included within the entry of ’'Palmseed . The Governnent of
India itself realised the dif-
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ference in the two comodities, therefore it anended its
previ ous policy.[156D

(3) As the Pal m Kernel was not a canalised item before
27.7.87, it could have been inported under the OG. before
that date. The crucial dates in this regard are 26.6.87 and
25.7.87 when the goods were actually |oaded in the Ship and
not the date of arrival of the ship in-the territoria
waters of India. [156F]

(4) Since ’'PalmKernel’ was not included within ’Palm
seed’ the Customs authorities had no legal justification to
confiscate or inpose redenption fine or penalty. [156E]

(5) Section 15 of the Custons Act provides for  determ -
nation of rate of duty on inported goods. The rate of duty
and tariff wvaluation, if any, applicable to—any .inported
goods, shall be the rate and valuation.in force inthe case
of goods cleared froma warehouse under section 68, the date
on whi ch the goods are actually renoved fromthe warehouse:
[ 158C- D]

(6) One cannot introduce the concept of deem ng provi-
sion while deternining the question of actual renpoval of the
goods fromthe warehouse. The rate has to be determ ned on
the basis of the date on which goods are actually renpved
from the warehouse and thereafter the question would be
exam ned as to howthe relief is to be noulded in case/it is
found that the Custonms authorities were thensel ves responsi -
ble in preventing the inporter of goods fromactually renov-
i ng the goods fromthe warehouse. [158E-F]

Duni Chand Rataria v. Bhuwal ka Brothers, [1955] 1 S.C. R
1071; Ms. Bharat Surfactants Pvt. Ltd. v. Union of India,
[1989] 4 S.C.C. 21; distinguished.

Conmi ssioner of Sales Tax, Madhya Pradesh v. Jaswant
Si ngh Charan Singh, [1967] 2 S.C R 720 referred to.

(7) The statutory principle is that if a party dis-
charges its liability by conplying with the requirement of

law, and presents papers for clearance of goods, it is
obligatory on the Revenue authorities to pass the order
i medi ately thereon. |If the Revenue authorities either

refuse to pass the order on some erroneous or inaginary
grounds or on account of any msconception of law, the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 4

Depart nent cannot take advantage of its own wong in demand-
i ng higher rate of duty fromthe inporter. [162D E]
142

(8) Admittedly, the appellant had done its part of |ega
duty by presenting bills of entry and conplying with section
68(a) of the Act on 28.1.88. But the Custons O ficer refused
to rel ease the goods on erroneous assunption that the appel -
lant was liable to pay redenption fine and since it had not
paid the said amount, the goods were not liable to be re-
leased. In the circunstances, the Departnent cannot be
allowed to take advantage of its own wongful act. [162F G

(9) In nmoulding relief, the Court has always applied
principles of equity in order to do conplete justice between
the parties. The appellant is therefore entitled to the
delivery of goods w thout paying any duty as on 28.1.88 no
duty was payabl e on the goods. [162H, 164F]
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