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State of Maharashtra and the Punjabrao Krish
Vi dyapeeth (hereinafter referred to as the "University’)
guestion legality of the judgnent rendered by a Division
Bench of the Bonbay Hi gh Court, Nagpur Bench. By the
i mpugned judgment the H gh Court directed that there was no
necessity for obtaining approval of the State Governnent for
the purpose of treating the respondents (hereinafter
referred to as the 'enployees’) as the permanent enpl oyees
w.e.f. 7.11.1983 and that they are entitled to all benefits
fromthat date as pernanent enpl oyees.

Background facts in a nutshell are as foll ows:

The respondents and several ot hers, who according to
the appell ants were engaged on seasonal basis, approached
the Industrial Court, Maharashtra, Nagpur Bench, Nagpur by
filing conplaint purportedly under Section 28 read with Item
6 of Schedule IV of the Maharashtra Recognition of Trade
Uni ons and Prevention of Unfair Labour Practices Act, 1971
(hereinafter referred to as the "Act’). The case of the
conpl ai nants was that they were continuously working with
the present appellant no.2-University in the Coll ege of
Agricul ture, Nagpur w thout any break in serviceas daily-
wagers. The nature of duties performed by themis of
per manent nature. Even though they were being continued as
tenmporary enpl oyees, they attended work of permanent nature.
According to themthis practice was being followed to
deprive themfromgetting benefits which a pernanent” wor kman
is entitled and this anmounted to unfair |abour practice
under Item 6 of Schedule IV of the Act. Prayer was nade to
restrain the University and the College fromcontinuing with
the unfair | abour practice conplained of and to nake the
conpl ai nants permanent in the post they were working. Stand
of the University and the College was that by itself it
cannot create permanent posts as the State Government has to
be approached for this purpose. It was pointed out that the
State Covernnent was approached for nmaking 140 | abourers
permanent. The Industrial Court held that there was unfair
| abour practice and directed the respondents i.e. the
University and the College to make the conpl ai nants
per manent subject to the approval of the State Government.
Stand taken by the University was with reference to Section
50(B) of the Punjabrao Krishi University (Krishi Vidyapeeth)




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of

3

Act, 1968 (in short the "University Act’). Six wit
petitions were filed by the University questioning
correctness of the judgnent rendered by the Industria
Court. A learned Single Judge of the High Court of the
Bonbay Hi gh Court, Nagpur Bench in Wit Petition no.

143/ 1983 along with wit petition nos. 170/1983, 1171/1982,
1172/ 1982, 1173/1982 and 1174/1982 hel d that the order
passed in the conplaint cases was to be nodified to the
extent that for the words "subject to the approval of the
State Governnent" in each of the case the words "subject
to the prior approval of the State Government" were to be
substituted.

Thereafter, ten persons who are respondents herein
filed a wit petition before the Hi gh Court to inplenent the
order of the Industrial Court. By the inpugned judgnent the
H gh Court held that the Industrial Court’'s order was to be
nodi fi ed by excluding the words "subject to the approval of
the State Governnent". Accordingly, directed that all the
respondents were to be treated as permanent enpl oyees with
all benefits we.f. 7.11.1983i.e. the day on which Section
50(B) of the University Act was repeal ed by Maharashtra
Agricultural Universities (Krishi Vidyapeeth) Act, 1983 in
(short the "1983 Act’). According to the H gh Court there
was no provision sim/lar to Section 50(B) of the Act in 1983
Act and, therefore, the question of any approval much |ess
prior approval of the State Government did not arise.

Learned counsel for the appellants submtted that the
order dated 25th July, 1983 by which wit petition no.
143/ 83 and ot her cases were di sposed had attained finality.
Merely because the provision which was in operation when the
order of the Industrial Court was passed had subsequently
been repeal ed, sanme was real ly of no consequence.

Per contra, |earned counsel for the respondent
submitted that the direction of the Hi gh Court is in order
keeping in view the fact that the University at all points
of time had taken the stand that it had a schene for
regul ari zati on.

It is to be noted that the University as reveal ed from
the affidavits filed before the H gh Court, had stated that
nore than 3,000 workers were engaged fromtine to tine on
dai | y-wages basis, besides 970 workers working on regul ar
basis. Wenever a post fell vacant or newy created with
the approval of the conmpetent authority and follow ng due
procedure the vacancies are filled up from anongst those who
are on daily-wages according to their zone-w se seniority
list separately naintained for Nagpur and Anaravati-zones.
This position is not disputed by the respondents. That' being
so, the order of the High Court is clearly untenable on nore
than one counts. Firstly, the order in wit petition no.

143/ 83 and ot her connected cases dated 25th July, 1983 had
becorme final and there was no challenge to it. Prayer in
the subsequent wit petition to enforce Industrial Court’s
Order is clearly not mmintainable. Merely because Section
50(B) of the Act was repeal ed that did not take away the
effect of the order passed by the Hi gh Court in the earlier
cases. The prayer for enforcenent of the Industrial Court’s
order inits original formcould not have been nmade, when
the sane had been nodified by the H gh Court’s order which
had attained finality.
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Additionally, as observed by this Court in Mahatnma
Phul e Agricultural University and Os. v. Nazsik Zilla Sheth
Kangar Union and Ors. (2001 (7) SCC 346) the status of
per manency cannot be granted when there is no post. Again
i n Ahnednagar Zilla Shetmgjoor Union v. Dinkar Rao Kal yanrao
Jagdal e (2001 (7) SCC 356), it was held that nere
continuance every year of seasonal work obviously during the
peri od when the work was avail abl e does not constitute a
per manent status unless there exists posts and
regul ari zati on i s done.

Above being the position the inmpugned judgnent of the
Hi gh Court cannot be naintained and is set aside. It is,
however, not in dispute that except respondent no.8 who has
died in the neantime the others have been at points of tine
regul ari zed. The regul arization shall take effect fromthe
respective dates of order in that regard as passed by the
aut hority and not from 7.11. 1983 as directed by the High
Court.

The appeal is allowed to the aforesaid extent w thout
any order as to costs.




