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ACT:

Busi ness | oss- Pur chase of CGover nient bonds or
securities with the object of increasing the assessee’'s
busi ness with the Government and/or retaining the goodw ||
of the authorities for the purpose of its business and | oss
i ncurred thereby-Wether capital |oss or revenue |oss.

Jurisdiction of ‘the High Court in reference under the
Income Tax Act-Interference with finding of facts, whether
per m ssi bl e.

Suprenme Court Rules, 1966 Oder XLVII ~Rul e 6-Suprene
Court can itself decide the questions referred to the Hi gh
Court to avoid further delay instead of remandi ng the case.

HEADNOTE:

The assessee deals in autonpbiles and al so-sells spare
notor parts. For the assessnment year 1963-64 the assessee
clainmed a |oss of Rs.53,650 sustained by it on disposing of
its subscriptions to the Oissa CGovernnent floated Loan
1972. It <clainmed that the loss suffered by it was revenue
| oss and, therefore, deductible against the profits for
future years. The Income Tax Oficer and the Appellate
Conmi ssioner of Income Tax negatived the ~claim of the
assessee. But on second appeal, the Appellate Tribuna
accepted the contention that the subscription to. the
Governnment loan was conducive to its business and that the
| oss arose in the course of the business, and that
therefore, the assessee was entitled to a deduction of the
loss claimed by it. But the High Court on a reference to it
at the instance of the revenue, held that the |oss was a
capital loss. The High Court was of the view that the
factual substratum of the case had been m sconceived by the
Appel late Tribunal and that it was, therefore, entitled to
re-examnm ne the evidence and arrive at its own findings of
fact. Hence this appeal by special |eave.

Al'l owi ng the appeal, the Court,

208
N

HELD: 1.1 Whether Covernment bonds or securities were
purchased by the assessee with a viewto increasing his
busi ness with the Governnent or with the object of retaining
the goodwill of the authorities for the purpose of his
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busi ness, the loss incurred on the sale of such bonds or
securities was all owabl e as a business |oss. [212F G

1.2. Having regard to the sequence of events and the
close proximty of the investment wth the receipt of
CGovernment orders it is clear that the investnment, in the
instant case, was made in order to further the sales of the
assessee and boost its business. In the circunstances, the
i nvest nent was nade by way of commercial expediency for the
purpose of carrying on the assessee’s business and therefore
the loss suffered by the assessee on the sale of the
i nvest ment must be regarded as a revenue |oss. [211H; 212A- B]

1.3 No enduring benefit was brought about by the
assessee investing in the loan so far as the orders fromthe
CGovernment Departments were concerned. The nmaterial on
record shows that on August 30, 1961 it was decided to
purchase 16 jeeps, 8 trucks and 4 one-tonne pick up vans.
There was nothing to show that-there was any reason for the
assessee to hold on to the investnment in the |oan
indefinitely. The _investrment did not bring in an asset of a
capital nature, and that in the circunstances of the case
the |1 oss suffered by the assessee was a revenue | 0oss and not
a capital loss. [212D F]

Conmi ssi oner of ~Income-Tax v. |Industry and Comrerce
Enterprises (P) Ltd., [1979] 118 1TR 606 (Orissa);
Addi ti onal Conmmi ssi oner of I ncone-t ax, Madr as- | | V.

B.MS. (P) Ltd., [1979] 119 |ITR 321 (Mad); Conm ssioner of
I ncome-tax, Tami| | Nadu-V v. Dhandayuthapani Foundry (P)
Ltd., [21980] 123 I TR 709 (Mad) approved.

2. 1t is now well settledthat the Appellate Tribuna
is the final fact-finding authority under the Income-tax Act
and that the Court has no jurisdictionto go behind the
statenents of fact made by the Tribunal in  its appellate
order. The Court may do so only if thereis no evidence to
support them or the Appellate Tribunal has misdirected
itself in lawin arriving at the findings of fact. But even
there the Court cannot disturb the findings of fact given by
the Appellate Tribunal wunless (a challenge is /directed
specifically by a question franed in a reference agai nst the
validity of the inpugned findings of fact on the-ground that
there is no evidence to support themor they are the result
of a msdirection in law [210E-Q
209

India Cenents Ltd. v. C1.T., 60 ITR 52, 64; Hazarat
Pi rahomed Shah Saheb Roza Conmittee v. CIT, 63 | TR 490, 495-
6; CI.T. v. Geaves Cotton & Co. Ltd., 68 ITR200; C1.T.
v. Meenakshi MIlls Ltd., 63 ITR 609, 613; CI.T. v. Mdan
CGopal Radhey Lal, 73 |1TR 652, 656; Hooghly Trust Ltd. v.
CIl.T., 73 ITR 685, 690; CI.T. v. Inperial Chemca
Industries (India) Ltd., 74 I TR 17; Al um ni um Cor por ation of
India Ltd. v. C.1.T., 86 ITR 11 and Conmi ssi oner of | ncone-
tax, Bihar and Orissa v. S.P. Jain, 87 ITR 370 referred to.

3. In the case of a reference under the |Income Tax Act
whi ch has remai ned pendi ng through its successive stages for
the last several years and as a result of the Supreme Court
setting aside the judgnent of the H gh Court, the case has
to go back to the concerned High Court to answer the
guestion of lawreferred to it, the Suprene Court to avoid
further delay can itself decide the said question of |aw
[211C D]

JUDGVENT:
ClVIL APPELLATE JURISDICTION: Civil Appeal No. 1359
(NT) of 1974
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Fromthe Judgnent and Order dated 11.1.1974 of the
Oissa Hgh Court in Special Jurisdiction Case No. 62 of
1972.

Govind Das, P.N. Msra, D.C. Taneja and P.K. Juneja for
the Appell ant.

V. S. Desai, P.K  Bhatnagar and Mss A Subhashini for
t he Respondent.

The Judgrment of the Court was delivered by

PATHAK, J. This appeal by special leave is directed
agai nst the judgnent of the Hi gh Court of Orissa and raises
the famliar question whether a loss suffered by the
assessee is a capital loss or a revenue |o0ss.

The assessee deals in autonobiles and al so sells spare
notor parts. For the assessnent year 1963-64, the rel evant
accounting period being the year ended March 31, 1963, the
assessee claimed a loss of Rs.53,650 sustained by it on
di sposing of its -subscription to the Oissa Covernment
Fl oated Loan 1972. It clained that the |oss suffered by it
was revenue loss and, therefore deductible against its
profits for~ the year. The |Incone-tax O ficer disallowed the
loss in the viewthat it was
210
a capital loss. The ~assessee’s appeal was disnissed by the
Appel | ate Assistant’ Conm ssioner of Income-tax. But on
second appeal the I'ncone-tax Appellate Tribunal accepted the
contention of the assessee that the subscription to the
Governnment Loan was conducive to its business and that the
| oss arose in the course of the business, and that
therefore, the assessee was entitled to a deduction of the
loss claimed by it. The Accountant Menber and the Judicia
Menber wote separate but concurrent orders. At the instance
of the Revenue the Appellate Tribunal referred the case to
the High Court of Oissa for its opinion on the follow ng
qguestion of | aw.

"Whether, in the facts and circunmstances of the
case, the loss of < Rs.53, 650 sustained by the
assessee on the sale of the Government Loan is a
capital |oss or a revenue |oss."

Di sagreeing with the findings of the Appellate Tribuna
the High Court held that the loss was a capital 1oss and
accordingly answered the reference in favour of the revenue
and agai nst the assessee.

At the outset, we find it necessary to note that the
Hi gh Court has taken the view that the factual substratum of
the case has been m sconcei ved by the Appellate Tribunal and
that it is, therefore, entitled to re-examne the evidence
and arrive at its own findings of fact. W think the H gh
Court fell into serious error in doing so. It is now well
settled that the Appellate Tribunal is the final fact-
finding authority wunder the Incone-tax Act and that the
Court has no jurisdiction to go behind the statenents of
fact made by the Tribunal in its appellate order. The Court
may do so only if there is no evidence to support them or
the Appellate Tribunal has msdirected itself in law in
arriving at the findings of fact. But even there the Court
cannot disturb the findings of fact given by the Appellate
Tribunal unless a challenge is directed specifically by a
guestion franed in a reference against the validity of the
i mpugned findings of fact on the ground that there is no
evidence to support them or they are the result of a
msdirection in law. There is a long |ine of cases decided
by this Court laying down this proposition. See India
Cenments Ltd. v. CI1.T., 60 ITR 52, 64; Hazarat Pirmahomed
Shah Saheb Roza Conmittee v. CI1.T, 63 ITR 490, 495-6;
Cl1.T. v. Geaves Cotton & Co. Ltd., 68 ITR200; CI.T. v.
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Meenakshi MI1ls Ltd., 63 ITR 609, 613; C I.T. v. Madan Gopa
Radhey Lal, 73 ITR 652, 656; Hooghly Trust Ltd. v. C1.T.,
73 ITR 685, 690; C.I.T. v. Inperial Chemcal |Industries
(I'ndia) Ltd., 74 ITR 17 and Al umi ni um Corpon. of India Ltd.
v. CI.T., 8 ITR 11. The Hi gh Court has relied on Com

211

m ssioner of Inconme-tax, Bihar and Oissa v. S.P. Jain. 87
TR 370 to justify its re-exam nation of the evidence and to
supersede the findings of fact rendered by the Appellate
Tribunal by findings of fact reached by itself. |In that
case, however, the questions raised in the Reference before
the H gh Court included questions specifically challenging
the findings of fact reached by the Appellate Tribunal as
being invalid in law. In the present case the question
referred to the H gh Court was franed on the assunption that
it had to be decided in the factual nmatrix delineated by the
Appel l ate Tribunal: In the circunstances, the findings of
fact set forth.in the judgnment of the H gh Court nust be
vacated. W would have sent the case back to the H gh Court
requiring it to answer the question of lawreferred to it on
the basis of the facts found by the Appellate Tribunal but
we refrain fromdoing so and propose to dispose of the
Ref erence ourselves on the statenents of fact contained in
the appellate order of the Appellate Tribunal. The case has
remai ned pending through its successive stages for the |ast
over 20 vyears, and /it is appropriatethat it should be
di sposed of now without further del ay:

According to ‘the statenent of the case drawn up on the
basis of the appellate order of the Appellate Tribunal the
assessee was told that  if it subscribed for the Government
Loan preferential treatnment would be granted toit in the
pl acing of orders for notor vehicles required by the various
CGovernment Departnents and to the further  benefit " of an
advance from the Government up to 50 per cent of the val ue
of the orders placed. Pursuant-to that understanding, an
advance to the extent of Rs. 18,37,062 was received by the
assessee and a Circular was ‘also issued by the State
CGovernment to various Departnents. to nmake purchases of the
vehicles required by themfromthe assessee. Because of the
advance received fromthe Governnent, the assessee was able
to save Rs.45,000 as bank interest during the year. It was
also noticed that the sales shot wup substantially.” On
Septenber 4, 1961 the assessee made a deposit of Rs.5 Lakhs
consequent upon a Resolution of the Board of Directors
passed about 6 weeks before after a statenent nade by the
Chai rman during the Board neeting that the CGovernment had
approached him to subscribe to the Governnment Loan and that
the Company should do so as good orders coul d be expected.
The purchase of the |oan was approved by the Board of
Directors and was ratified in the Annual General Meeting of
the shareholders held on Decenber 31, 1961. The Appellate
Tri bunal found that having regard to the sequence of events
and the close proxinmity of the investment with the receipt
of CGovernnent orders the conclusion was ines-

212

capabl e that the investnent was nmade in order to further the
sales of the assessee and boost its business. In the
ci rcunst ances, the Appel l ate Tri bunal hel d that the

i nvestment was made by way of commercial expediency for the
purpose of carrying on the assessee’s business and that
therefore, the l|oss suffered by the assessee on the sal e of
the investnment nmust be regarded as a revenue | oss. W are of
opi nion that the Appellate Tribunal is right.

The High Court, as has been nentioned, re-exanined the
facts on the record and found that the investnent was not
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connected with the orders placed by the Government with the
assessee and the advance paynent nmade by the Governnent
Departnments to the assessee, and it was in that context that
the High Court held that the investment in the Loan was a
capital assest and the loss was a capital |oss. The Hi gh
Court took the view that the investnent was of enduring
benefit to the assessee and therefore it <could not be
allowed. W find it difficult to hold that an enduring
benefit was brought about by the assessee investing in the
Loan. So far as orders fromthe Governnent Departments were
concerned the material on record shows that on August 30,
1961 it was decided to purchase 16 jeeps, 8 trucks and 4
one-tonne pick-up vans. There is nothing to show that there
was any reason for the assessee to hold on to the investnent
inthe loan indefinitely. There was no enduring advantage.
Accordingly we hold that the investrment did not bring in an
asset of a capital nature, and that in the circunstances of
the case the loss suffered by 'the assessee was a revenue
| oss and 'not a capital loss. It was held by the Oissa H gh
Court in Comm ssioner of Inconme-tax v. Industry and Conmmerce
Enterprises (P) Ltd., [1979] 118 I'TR 606 and by the Madras
H gh Court in Additional Commissioner of |Income-tax, Madras-
Il v. B.MS (P) Ltd., [21979] 119 ITR 321 and again in
Conmi ssi oner of Income-tax, Tam | Nadu-V v. Dhandayut hapan

Foundry (P) Ltd, [1980] 123 ITR 709, that where CGovernnent
bonds or securities were purchased by the assessee with a
view to increasing his business withthe Government or with
the object of retaining the goodwill of the authorities for
the purpose of his  business, the loss incurred on the sale
of such bonds or securities was allowableas a business
| oss.

We hold that the H gh Court has erred inthe view taken
by it and that the Tribunal was right in allowing the
appeal
213

In the result the appeal is ~allowed, the judgnent of
the High Court is set aside and inasnmuch as the loss is a
revenue loss the question referred to the Hgh "Court is
answered in favour of the assessee and agai nst the Revenue.
The assessee is entitled to its costs of this appeal
S R Appeal al | owed.
214




