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ACT:

HEADNOTE

JUDGVENT:

ORDER

1. Daul at Singh, father of the petitioner filed GCwvil Suit
No. 51/ 89 for specific performance of a contract of sale said
to have been executed on Septemnber 22,
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1986 agreeing to sell 7.17 acres of the land bearing plot
No. 655. Pending decision in the(suit, Daulat Singh died.
The petitioner cane on record as |egal representative of
Daul at Singh. He filed an application under Order 6, Rule
17 CPC seeking |leave to anend the plaint by inpleading
respondent also as a party defendant in the suit. The
contention of the petitioner is that Shivhnath Msra, the
vendor, had colluded with his sons and wi fe and had obt ai ned
a collusive decree in Suit No.393/90 under Section 229-B- of
the U P. Zamindari Abolition and Land Reforms Act-: By
operation thereof, they becane co-sharers of the property to
be conveyed under the agreement and, therefore, the re-
spondent is a necessary and proper party. The trial court
dismssed the petition and on revision, by the inpugned
order dated July 13, 1994, the High Court of Allahabad
di sm ssed the civil Revision No.369/93. Thus this S.L.P

2. The contention of the petitioner is that the respondent
having secured an interest as a co-owner in the land by
operation of decree of the Court to effectuate the ultimte
decree of the specific performance that may be granted in
favour of the petitioners, the respondent is a necessary and
proper party, and the H gh Court, therefore, has comitted
grievous error in refusing to bring the respondent on record
as second defendant. He seeks to place reliance on Oder 1
Rule 3, Order 1 Rule 10(2) and Order 22, Rule 10 C.P.C. W
find no force in the contention

3. Oder 22, Rule 10 postulates of continuation of suit by
or against a person has, by devolution, assignhnent or
creation, acquired any interest during the pendency of a
suit, by leave of the Court. The obtaining of a decree and
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acquiring the status as a co-owner during the pendency of a
sui t for specific performance, is not obtaining, by
assignment or creation or by devolution, an interest.
Therefore, Oder 22, Rule 10 has no application to this
case.

4. Equal ly, order 1 Rule 3 is not applicable to the
suit for specific performance’ because admittedly, the
respondent was not a party to the contract. Rule 3 of
Order 1 provides t hat :

"3. Wo may be joined as defendants....... Al

per sons may be joined in one sui t as
def endants where. ..
(a) any right torelief in respect of, or
arising out of, the sane act or transaction or
series of acts or transactions is alleged to
exi sts -agai nst such persons, whether jointly,
severely or in the alternative; and
(b) i f° separate suits were brought against
such ~persons, any combn question of law or
fact would arise".
5. In this case, since the suit is based on agreenent of
sal e said to have been executed by Msra. the sol e def endant
in the suit, the subsequent interest said to have been
acquired by-the respondent by virtue of a decree of the
Court is not a matter arising out of or in respect of the
sane act or transaction or series of acts or transactions in
relation to the claimmade in the suit,
6. Order 1, Rule 10(2) postul ates that:
"10(2). Court may strike out or add parties.-
The Court nmay at any stage of the proceedings,
either upon or without the application of
either party, and on suchtermas My appeared
to the Court to be
275
just, order that- the name of any party
i mproperly joined whether as plaintiff or
def endant, be struck out, and that the nanme of
any person who or to have been joined, whether
as plaintiff or defendant, or whose presence
bef ore the Court may be necessary in order to
enabl e the Court effectually and conpletely to
adj udi cate wupon and settle all the questions
involved in the suit be added"
7.By operation of the above-quoted rule though the Court may
have power to strike out the nanme of a party  inproperly
joined or add a party either on application or  wthout
application of either party, but the condition precedent, is
that the Court nust be satisfied that the presence of. the
party to be added, would be necessary in order to enable the
Court effectually and conpletely to adjudicate upon and
settle all questions involved in the suit. To -bring a
person as party defendant is not a substantive right but one
of procedure and the Court has discretion in its ' proper
exercise. The object of the rule is to bring on record all
the persons who are parties to the dispute relating to the
subject natter so that the dispute may be determined in
their presence at the sane tinme without any protraction
i nconveni ence and to avoid multiplicity of proceedings.
8. The question is whether the person who has got his
interest in the property declared by an independent decree
but not a party to the agreenent of sale, is a necessary and
proper party for effectually and conpl etely adjudicate upon
and settle all the question involved in the suit. The ques-
tion before the Court in suit for the specific perfornmance
i s whether the vendor had executed the document and whet her
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the conditions prescribed in the provisions of the Specific
Relief Act have been conplied with for granting the relief
of specific per f or mance.

9. Sub-rule (2) of Rule 10 of Order 1 says that "necessary
parties are persons who ought to have been joined as a party
to the suit, a necessity to the constitution of the proper
suit wthout whomno relief or order can be passed". In
order that a person nay be considered a necessary party,
defendant to the suit, the conditions precedent must be (1)
that there nust be a right to some relief against him in
respect of the dispute involved in the suit; and (2) that
his presence should be necessary to enable the court to
ef fectually and conpl etely to adjudi cate upon and settle al
the questions involved in the suit. Since the respondent is
not a party to the agreenment of sale, it cannot be said that
wi t hout her presence the dispute as to specific perfornmance
cannot be determined. Therefore, she is not a necessary
party.

10. A person nmy be added as a party defendant to the suit
though ~no ~relief nmay be cl ai med against hinfher provided
hi s/ her presence is necessary for-a conplete and fina

decision on the question involved in the suit. Such a
person is only a proper party as distinguished from a
necessary party. In Razia Begumv. Sahebzadi Anwar Begum &

Os. , 1959 SCR 111, in a suit instituted for a declaration
of legal status as a married wfe, the question arose
whet her another person claimng to be the third wife and
sons through her are necessary and proper party, who sought
to cone on record under Order 1 Rule 10(2). This Court held
that in a suit for declaration, as regards status or |ega

character under s.42 of the Specific Relief Act, ‘the rule
that in order that a person may be added as'a party nust
have a present or
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direct interest in the subject matter of the suit, is not
whol |y applicable, and the rule may be relaxed in a suitable
case where the court is of the opinion that by adding that
party it would be in a better position to effectually and
conpletely to adjudicate upon the - controversy. In such
suits the court is not bound to grant the declaration prayed
for, on a nere adm ssion of the claimby the defendant, if
the court has reasons to insist upon clear proof, apart from
the admission. It was therefore, held that a declaratory
judgrment since binds not only the parties actually before
the court but also the persons claimng through them
respectively wthin the nmeaning of s.43 of the Specific
Relief Act, they are proper parties. The petitioner is not
claimng this legal status nor through the respondent. In
Lala Durga Prasad and Anr. v. Lala Deep Chand & Ors.,” 1954
SCR 360, in a suit for specific performance the subsequent
purchaser was held to be a necessary party. In this case
the petitioner is nmerely seeking the specific performance of
the agreement of sale. Section 15 of the Specific Relief
Act, 1963, provides that except as otherw se provided by
this Chapter, the specific performance of a contract may  be
obtained by "any party thereto"; and under s. 16 the Court
has been given discretion and personal bars to relief.

Therefore, based on the fact situation, the court would
moul d the relief The respondent is neither a necessary nor a
proper party to adjudicate upon the dispute arising in the
suit so as to render an effective and conplete adjudication
of the dispute involved in this suit.

11. Therefore, the H gh Court, though for different reasons,

has rightly refused to interfere with the order of the tria

court. The S.L.P. is accordingly dism ssed.
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