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ACT:

Andhra Pradesh (Roads and Buil di ngs) Engi neering
Service Rules, 1967-Rul e 3- Appoi nnent of  Assistant Engi neers
by direct recruitnent, pronotion and transfer-Retrospective
regul ari sation of tenporary service of pronotees-Inter se
seniority on the basis of regularisation-Validity of.

HEADNOTE
%

The wit petitioners ‘herein chal l enge the order
regul arising the tenporary service of pronotees in the years
1972-73, 1973-74 and 1974-75 to the cadre of ~“Assistant
Engi neers (Deputy Executive Engineers). They contend that
the retrospective regularisation nade by the Chief Engineer
is wthout authority and in gross violation of the
prescription of the Rules.

Two sets of rules are operating side by sidein the
State of Andhra Pradesh, the Andhra Pradesh State -and
Subordi nate Service Rules, 1962, the other, Andhra Pradesh
(Roads and Bui | di ngs) Engineering Service Rules, 1967
promul gated with retrospective effect fromApril I, 1965.

Rule 3(1) of the latter rules provide for the nmethod of
recruitnment of Assistant Engineers by direct recruitnent or
by pronotion or by transfer from Supervisor or Draughtsnman
Special Grade or Draughts-man Special Grade | of the Andhra
Pradesh (R&B) Engi neering Subordi nate Servi ce.

Sub-rule (3)(a) of Rule 3 thereof prescribes that of
the substantive vacancies of Assistant Engineers, 37 1/2%
shall be filled up by direct recruitnment, and the renmaining
62 1/2% by transfer of Supervisors and Draughtsman and by
pronmoti on of Junior Engineers. Notwi thstanding this, there
had been under-recruitnent of Assistant Engineers by direct
recruitment and the recruits through the other nodes have
cone into the cadre far in excess of the limt provided by
the rule and had been regul ari sed.

It has been contended that though five year qualifying
servi ce was
19
necessary in the | ower service for entitl enent to
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consideration for pronotion as Assistant Engineer, the
period had been reduced to three years to enable |arger
recruitnment from the alternate sources to the prejudice of
direct recruits.

Di sposing of the wit petitions, this Court,

N

HELD: 1. There is no justification at all for the State
CGovernment not to work out the provision viz. filling up by
direct recruitnent 371/2% of the substantive vacancies. The
direct recruits have been agitating from 1982 over their
rights arising out of this rule and the Tribunal has called
upon the State to work out the said Rule properly. Reopening
the question of inter-se seniority on the basis of the rules
fromthe beginning may create hardship, but the benefit of
the scheme under the Rules should be nade available to
direct recruits at |east from1982. [22D F]

1.2 The State Governnment- nust ascertain the exact
substantive vacancies - in the category of Assistant Engineers
in service. On the basis that 371/2% of such vacancies were
to be filled up by direct recruitnment, the position should
be worked  out: Pronotees ~should be  confined to 62 1/2% of
the substantive vacancies and in regard to 37 1/2%of the
vacancies the shortfall should be filled up by direct
recruitment. Even if pronotees are placed in those posts
reserved for direct recruits, no seniority shall be counted.
[ 22F-H]

1.3 Regularisation made in respect of the pronotees of
the years 1972 to' 1975 should not ~be disturbed as the
regul ari sation has been subsequent to t he act ua
commencement of continuous service in the post of Assistant
Engi neer. [23C

[ The State Governnent has been directed to ascertain
the nunber of vacancies wupto 31.12.87 to be filled up by
direct recruitnent and to take steps to make direct
recruitment to fill such posts, w thin four nmonths and al so
to draw the seniority |Ilist by theend of Septenber, 1988.]
[ 22H;, 23A- B]

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition Nos. 17165-86 of
1984 & 1240 1/85

(Under Article 32 of the Constitution of India)

K. Raj endra Choudhary and K. Shivraj Choudhary for the
20
Petitioners in WP. No. 17165-86 of 1984.

M K. Ramanurthy, Subodh Markandeya and Ms. Chitra
Mar kandeya for the Petitioners in WP. No. 12401 of 1985

K.G Bhagat, T.V.S.N Chari, Y. Prabhakar Rao and Ms.
Vrinda Grover for the Respondents.

The Judgnent of the Court was delivered by

RANGANATH M SRA, J. The group of wit petitions under
Article 32 of the Constitution is at the instance of severa
directly recruited Assistant Engineers now designated as
Deputy Executive Engineers in the Engi neering Service of the
Roads and Buil dings division of Andhra Pradesh Governnent.
Wit Petition No. 12401 of 1985 is by 13 Assistant Engi neers
of the sanme service who were also directly recruited. The
challenge in the batch of wit petitionsis minly to an
order of the Chief Engineer, respondent No. 2 therein, by
asking for quashing of his order dated 8th of June, 1984 by
which he regularised tenporary service of pronbtees in the
years 1972-73, 1973-74 and 1974-75 to the cadre of Assistant
Engi neers (Deputy Executive Engineers). According to the
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petitioners, the retrospective regularisation nmade by the
Chi ef Engineer of the pronptees to the posts of Assistant
Engineers is wthout authority and is in gross violation of
the prescription of the Rules. They have asked for a
direction to the State Government and its authorities in
Wit Petition No. 12401 of 1985 to consider the claim of
direct recruits for pronotion as Executive Engineers and
consequential reliefs. In the batch of wit petitions as
also in the other wit application sonme pronotee engineers
have been inpleaded as representatives of pronotees and
transferees in the division.

There are two sets of rules operating side by side in
the State of Andhra Pradesh which are relevant. The first is
known as the Andhra Pradesh State and Subordi nate Services
Rul es promulgated witheffect from March 7, 1962 under the
proviso to Article 309. These have been referred to as
"CGeneral Rules’ and for~ convenience we maintain the same
termin our judgnent. On June 27, 1967, another set of rules
known as 'Andhra Pradesh (Roads and Buil dings) Engineering
Service Rules wth retrospective effect fromApril |, 1965,
were pronul gated. These have been referred to as ’'Specia
Rul es’ by the Administrative  Tribunal and in our judgnent
those will also be referred to that way. Under Rule 3(1) of
the Special Rules the method of recruitnent to the
21
category of Assistant Engineers has been provided and the
nmet hods are:

(i) By direct recruitnment; or
(ii) By pronotion-of Junior Engineers; or
(iii) By recruitment by transfer from
Supervi sor or Draught sman  Speci al Grade or
Draught sman Special Grade | of the Andhra Pradesh
(R&B) Engi neering Subordi nate Service.
Sub-rule (3)(a) of Rule 3 prescribes that of the substantive
vacancies in the category of Assistant Engineers, 37 1/2%
shall be filled up by direct recruitnent and the remaining
62 1/2 %by transfer of Supervisors and Draughtsnmen and by
pronmoti on of Junior Engineers. The main conplaint of the
direct recruits has been that notwi thstanding’ this
prescription in the rules, there has been under-recruitnment
of Assi stant Engineers by direct —recruitnment” and the
recruits through the other two nbdes have cone into - the
cadre far in excess of the |imt provided by the rule and
regul ari sati on of such recruitnment has been nade by
exerci sing powers under Rule 23 of the General Rules. In the
wit petition it has been pleaded that though five year
qual i fying service was necessary in the |ower service for
entitlenent to consideration for promption 'as Assistant
Engi neer, the period has been reduced to three years to
enable larger recruitnment fromthe alternate sources to the
prejudi ce of direct recruits. Reference has been nade in the
wit petition to the decision of the Andhra Pradesh
Admi ni strative Tribunal and it has been contended  that
inspite of such decision and in the teeth of the rules,
Governnent have failed to make direct recruitnment and have
prejudiced their claimto seniority. The respondents have
controverted these allegations.

By a separate judgnment delivered today, we have
di smssed Civil Appeal No. 1995 of 1977 which was by two
direct recruits to the post of Assistant Engineer. The
conclusion has been on the basis of the facts stated
t her ei n.

A reference to the Tribunal’s decision against which
the two connected appeals have been filed would show that
the matter was exanmi ned by a Full Bench of the Tribunal and
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the Tribunal did point out that the direct recruits were
pl aced at a di sadvant ageous position and the seniority rule
shoul d not be allowed to over-ride the recruit-
22
ment rules. The Tribunal found that the Full Bench deci sion
had not been annulled by the State Government or set aside
by this Court and was, therefore, binding on the State of
Andhra Pradesh. |In the inpugned decision, the Tribunal
therefore, held:
" ... 1 would not like to issue directions
straightaway to prepare the seniority list on the
basis of the decision rendered in the Full Bench
decision but while allowing the revision petition
direct the Government to prepare the seniority
keeping in mnd the principle laid down in the
Full Bench  decision. The petitioners if fee
aggri eved against the decision are given the
liberty to approach thi's Tribunal for redressal of
t heir grievance".
The scheme contained in the sub-rule, as indicated above, is
that 37 1/2 % of the substantive vacancies are to be filled
up by direct recruitnent. There is no justification at al
for the State CGovernnent not to work out this provision of
the rule. The direct recruits have been agitating over their
rights arising out of ~ this rule and Governnent have turned
their deaf ear. At Jleast from 1982 the dispute has been
systematically raised and by the inmpugned  decisions the
Tri bunal has called upon the State to work out the said rule
properly.

Reopening the question of -inter se seniority on the
basis of non-enforcenment of the rules from the very
begi nni ng may create hardship and that would be difficult to
mtigate but we see no justification as to why the benefit
of the scheme under the rules should not be nade avail abl e
to direct recruits at least from 1982. Wien the State
CGovernment by rules duly franed prescribed the nmethod of
recruitnment and put the schene into operation it had the
obligation to conply with it. The explanation offered by the
State CGovernment for non-conpliance of the requirenments of
the rules does not at all inpress us. W, therefore, direct
that as on 31.12.1982, the State Governnment must ascertain
the exact substantive vacancies in the category of Assistant
Engineers in the service. On the basis that 37 1/ 2% of such
vacancies were to be filled up by direct recruitnent, the
position should be worked out. Pronotees shoul d be confined
to 62 1/2% o f the substantive vacancies and in regard to
37 1/2% of the vacancies the shortfall should be filled up
by direct recruitment. General Rules shall not be applied to
the posts wthinthe limts of 37 1/2% of the substantive
vacancies and even if pronotees are placed in those posts,
no seniority shall be counted. The State Governnent shal

take steps to make recruitment of the shortfall 'in the
direct recruitnent vacancies wthin the
23

limt of 37 1/2% of the total substantive vacancies up to
31.12.1987 within four nonths fromtoday by follow ng the
normal nethod of recruitnent for direct recruits. The
seniority list in the cadre of Assistant Engi neers shall be
redrawn up, as directed by the Tribunal, by the end of
Sept enmber, 1988, keeping the directions referred to above in
view. There shall be a direction issued to the State of
Andhra Pradesh to nmmke recruitnent to the category of
Assi stant Engineers by strict conpliance of Special Rules
hence forth.

In view of what we have stated above and follow ng the
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principle indicated in the connected Civil Appeal which we
have seperately disposed of today, we are of the view that
the regularisation nmade in respect of the pronotees of the
years 1972 to 1975 should not at this point of time be
di sturbed particularly when the regularisation has been
subsequent to the actual comrencenent of continuous service
inthe post of Assistant Engineer. W would, however,
reiterate that the directions givenin Wit Petition No.
12401 of 1985 is equally applicable to the petitioners in
the group and the State Governnent is directed to give
effect to the judgnment with neticul ous care.

There would be no other direction in the batch of wit
petitions nor would there be any direction for costs therein
but Wit Petition No. 12401 of 1985 is allowed to the extent

i ndi cated above. Hearing fees therein is assessed at
Rs. 3,000 to be paid by the State of Andhra Pradesh.
G N Petitions di sposed of.
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