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The dispute relates to 3 Kathas 9 Chataks of Iand
situated in a comercial ares of Silchar in District Cachar
The land originally belonged to Surendra Nath Sen and his
two other co-sharers. Under a deed of settlenent dated
25.3.1939 Surendra Nath Sen gave a settlenent of ‘this |and
to Satindra Mhan Deb for a period of 27 years comencing
from14,4.1939 and expiring on 13.4.1965. The respondents
in all these appeals are the heirs and/or successors .in
title of Satindra Mohan Deb (hereinafter referred to as the
"Debs’). According to the Debs, after obtaining this
settlenent they built some permanent construction on a
portion of this |and.

Bi bekananda Bhowal, the predecessor of the present
appel l ants took settlenment of 1 Katha 7 Chataks of |and out
of the total land adneasuring 3 Kathas and 9 Chataks from
Sati ndra Mohan Deb on or about 17th of April 1953. He clainms
to have constructed a single storey building on the |and
taken under this settlenent. He started a pharmacy busi ness
in this building which is known as Bhowal Medical Hall. The
busi ness was being run by Bi bekananda Bhowal with his two
brothers. For the sake of convenience the heirs and/or
successors-in-interest of Bi bekananda Bhowal (since
deceased) who are the appellants before us are hereinafter
referred to as the ' Bhowal s’ .

The Debs filed Title Suit No. 41/1956 in the court of
the Assistant District Judge, Silchar against the Bhowal s
for possession of 1 katha and 7 Chataks of land and the
building thereon in the occupation of the Bhowals. The
Assistant District Judge decreed the suit by his judgnment
and order dated 13.7.59 in favour of the Debs. In appeal
however, the parties arrived at a conprom se. A decree in
terns of the conproni se was passed by the appellate court on
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10. 5 .1965. The relevant terns of the conproni se decree are
as follows: -

"A. That the defendant-appell ant

will give up possession of an area

of 77 x 7 ' nmore or less in the

sout h-western corner of the roomin

suit in his possession in favour of

the plaintiff within one nonth from

the date of this conprom se and

will allow the plaintiff wthin
that period an access to that area.
The said space will be walled up to

the ceiling at the cost of the
plaintiff and within one nonth. In
the event of noncompliance with the
ternms contai ned above . for hi s
default the def endant -appel | ant

will be liable " to ejectnment in
execution of the decree passed in
t he Sui t in terns of t he
conpr.om se.

B. That the plaintiff  will be

entitled to build the upper storey
above the buildingin suit at his
expense and a stair case in the
af oresai d sout’h-western portion
given up by the appellant through
the opening already in existence
for access to. the sai.d upper
storey. The def endant appel | ant
will have no manner of —right or
claim for possessi on in t he
af oresaid upper st orey after
construction.

C. That on conpliance of the terns
mentioned in par agr aph I the
def endant appellant shall remain in
possession of the room in. suit
m nus t he area ment i oned in
paragraph I as a nonthly tenant
according to English Cal ender nonth
for a period of 10 year from 1st
May. 1995 till 30th April, 1975 and
a rent of Rs. 225/- per nonth, rent
for each nonth being payable w thin
the 14th day of the succeeding
nont h. The def endant appellant al so
undertakes to pay as he had been
payi ng the Muni ci pal Tax in respect
of the roomin his possession

D. That the defendant-appellant
shal | not sublet any portion of the
said room in his occupation nor
transfer his tenancy right to any
one el se. The defendant-appell ant
will vacate and deliver possession
of the roomin his possession to
the plaintiff or his assign or
representative in interest on the
expiry of the said period of 10
years without any notice fromthe
plaintiff’.

E. The def endant - appel  ant  wi ||
have also the right to vacate the
roomor surrender the tenancy even
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before the expiry of the aforesaid

period of 10 years on giving one

nmonth’ s previous notice to the

plaintiff.

I. In the event of any breach of

any condition nentioned above the

def endant appellant wll be liable

to ejectnent by appropriate action

ina Court of law "
Pursuant to the conprom se decree the Bhowals handed over
possession of an area of 7° x 7' as described in C ause A of
the conprom se decree. This was disputed by the Debs who
took out Execution Application No. 18/65 for obtaining
possession of this area 'of 77 X 7. In this application
which was decided by the Assistant District Judge on
7.2.1972 he has recorded the contention of the Bhowals that
as far back as in 1965 they had al ready apportioned the area
and delivered possession of that area to the Debs. The
District Judge, however, passed an order for handing over
possession of the said area to the Debs and Execution
Application No. 18/ 65 was di sposed of accordingly. The Debs
also filed an Execution Application No.15/66 for an
amendment of their execution application to get possession
of the entire land and building in the occupation of
Bhowal s. This application, however, does not appear to have
been pursued. It was allowed to be dismissed on 12.4.1972.

The lease of 3 Kathas 9 Chataks of land which was
executed by Sen in favour of Satindra Mhan Deb in 1939
expired on 13.4.1965. W are not ~here concerned wth the
guestion whether this leave was renewed in favour of Deb or
not. On the expiry of the period of the |ease Bibekananda
Bhowal the original sub-Ilessee and his two brothers
purchased from the original owner Satindra Nath 'Sen the
entire 3 Kathas and 9 Chataks of land by a registered sal e-
deed dated 24.6.1966.

After purchasing the entire Iland Bhowals filed Title
Suit No.41/ 1966 subsequently re-nunbered as Title Suit
No. 5/ 1972 agai nst Satindra Mohan Deb for a declaration (1)
that they were the owners of the entire 3 kathas ‘and 9
Chataks of land, (2) for confirmation of their possession
over 1 Katha and 7 Chataks of land i.e. the |l and which they
had taken on sub-lease fromthe Debs. (3) for recovery of
possession of the portion of Debs by evicting the  Debs.
This suit was decreed on 31.7.1973. In appeal , however,
(First Appeal No.458/1973) the Gauhati High Court  partly
allowed the appeal filed by the Debs. It held, nodifying
the decree of the trial court, that the Bhowal's were not
entitled to the possession of the |and occupi ed by the Debs
by evicting the Debs. The Hgh Court also set aside the
decree awardi ng conpensation of Rs.200/- per nonth against
the Debs for illegal occupation of the said |and. The Hi gh
Court also set aside the order of injunction passed by the
trial court restraining the Debs from realizing the rent.
The High Court confirned the decree of the trial court to
the extent that it declared the title of the Bhowals over
the entire land consisting of 3 Kathas 9 Chataks. as al so
insofar as it declared the possession of 1 Katha and 7
Chat aks of land out of this land and the building thereon
by the Bhowal s. I n Execution Application No.1/1987 taken out
by the Bhowals in that suit, the Bhowal s deposited a sum of
Rs.9,000/- in court being the value of the structure
standing on 1 Katha and 7 Chatkas of Jland in their
possession as per the directions given by the trial court
and became the owners of the said structure in execution of
that portion of the decree of the trial court which had been
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uphel d by the Hi gh Court.

In 1972 the Debs also filed Title Suit No.133/72
agai nst the Bhowal s for eviction of the Bhowals from 1l Kat ha
7 Chataks of land and the building thereon on the ground,
inter alia, that the Bhowal s had not handed over possession
of the said |land and building on the expiry of ten years as
set out in the conpronise decree dated 10.5.1965. This suit
is still pending.

Now we cone to the litigation giving rise to the
present appeals. In 1975 the Debs took out another execution
application being Title Execution No.4/75 in The Title Suit
No. 41/ 56 for execution of the conprom se decree of
10. 5. 1965. The Debs sought possession of | Katha 7 Chataks
of land and building fromthe Bhowals in execution of the
conprom se decree. The Bhowals filed objections under
section 47 of the Gvil Procedure Code to this execution
application being “Msc. Case No. 27/1975. It was contended
by the Bhowal s that under the terns of the conprom se decree
the relationship of landlord -and tenant was created afresh
bet ween the parties and the Debs were not entitled to obtain
possessi on of the said | and and building in execution of the
conprom se decree. It was al so contended by the Bhowal s that
by reason of the decree obtained by themin their Title Suit
no. 41/ 1966 as nodified by the Hgh Court in first appea
458/ 73, they could not be evicted fromthe said | and and the
building standing thereon in execution of the earlier
conprom se decree | of 10.5.1965, as they were protected by
the subsequent decree between the same parties. These
objection was allowed and the Execution Application No.4/75
was di sm ssed

The Debs filled Msc. Appeal Nos. 13 and 14/1976 from
the above deci sion. The appeals were allowed by the District
Judge on 10.6.1981. The Bhowals filed two second appeals
bei ng Second Appeal Nos.9 and 10 of 1981 before the high
Court. In view of the amendnent to the Civil Procedure Code.
however, to be on the safe side they also filed two Revision
Petitions from the sane judgnment and order of the District
Judge being Revision Petition Nos. 114 and 115  of 1981
before the H gh Court. The High Court disnmissed the two
second appeals as not namintainable by its order dated
8.7.1981. It, however, admitted the two revision petitions.
The two revision petitions were al so dism ssed thereafter on
27.1.1987. The Bhowals asked for a review of the order of
27.1.1987 but the review petition was also dismissed  on
1.7.1987. Cvil Appeal Nos.3055-56/1985 are against the
orders passed by the Hi gh Court dated 27.1.87 and 1.7.87 in
two Revision Petition Nos.114 and 115 of 1981. Civil Appea
No. 6649/ 1983 is fromthe order of the H gh Court dated
8.7.1981 dismssing the two second Appeals bearing Nos. 9
and 10 of 1981.

After the dism ssal in 1987 of their revision petitions
by the Hi gh Court the Bhowal s made a further application in
execution proceeding No.4/75. This was nunbered as 'msc.
case No.23/1987. 1In this application the Bhowal s contended
that the conprom se decree had becone unexecutable. This
msc. case was allowed by the executing court on 30th of
May, 1988. A civil revision being civil revision 335 of 1988
was filed by the Debs before the Hi gh Court. The H gh Court
reversed the order passed by the executing court and held by
by its order of 25.9.1992 that the conprom se decree was
executable. Civil Appeal No.3052 of 1995 Wiich is before us
is from this decision of the H gh court dated 25.9.92 in
civil revision 335 of 1988.

The Bhowal s made a Review Application No.11/92 before
the High Court to reviewits order of 25.9.1992. This was
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di sm ssed by the High Court by its order of 20.1.1993. Cvi
Appeal No.3054/95 which is before us is fromthis order of
20.1.1993 dismissing the review application.

Thus Civil Appeal Nos.6649 of 1983. 3055 and 3056 of
1995. 3052 of 1995 and 3054 of 1995 deal with the execution
of the conprom se decree of 10.5.1965.

Are the Debs entitled to evict the Bhowals fromland
adneasuring 1 Katha and 7 Chataks as also the building
standing thereon, in execution of the conpronise decree of
10.5.1965? It is necessary to first exanine the terms of the
consent decree of 10.5.1965. C ause A of the consent terns
hes been set out earlier, It requires the Bhowals to give up
possession of an area of 77 x 7' in the South-Wstern corner
of the room in the suit. property. The clause further

provides, "In the event of non-conpliance wth the terns
contai ned above for his default the defendant appellant
(Bhowal ) wll be liable to ejectnent in execution of the

decree passed in the suit in ternms of the conprom se”
Clearly, therefore, if the Bhowal s do not give up possession
of this ‘area of ~7 x 7', they can be ejected from this
portion in _execution of the conprom se decree.

The next part of the conpronise decree deals wth
possession by the Bhowals ~of the rest of the building
| ocated on 1 Katha 7 Chataks of |and. Under C ause C of the
consent terns the Bhowals are permtted to remmin in
possession of the rest of the building as nonthly tenants of
the Debs for a period of ten years fromlst of May 1965 til
30th of April, 1975 on paynent of a rent of Rs.255/- per
month. Clause D prohibits the Bhowals fromsub-letting or

transferring any portion of the said prem ses . It further
provides that on the expiry of the period of ten years the
Bhowal s will vacate and deliver possession of ‘the said
prem ses to the Debs. Clause | provides. "In the event of
any breach of any condition nentioned above the defendant-
appel l ant  (Bhowal s) will “be liable to ej ectment by
appropriate action, in a court of law'. There is a striking
difference in the language usedin Cause A relating to
ejectment and in Clause | relating to ejectnent. C ause A
clearly contenplates ejectnent of the Bhowals in execution
of the conprom se decree if they do not hand over
possession of an area of 7° x 7'. “However, in respect of

their t enancy relating to the rest —of the building.
If they conmit any breach of any of the conditions
stipulated in the conpronise decree (which would presunably
i nclude the condition relating to handi ng over possession on
the expiry of ten years) the Bhowals are liable to ejectnent
by appropriate action in a court of law. This is in
contradistinction to the ejectment in execution of. the
conprom se decree contenplated under Clause A In this
context, ejectnment by appropriate action in a court of |aw
can only nmean ejectnent by taking action by filing-a suit or
taking any other proceeding in a court of law. Clearly the
parties did not contenplate ejectnment by execution of the
conprom se decree of relation to a breach of Clause C. This
difference in the phraseology of Causes A and | is
under st andabl e because a tenant who may otherwi se be |iable
to ejectnent may be protected by provisions of the Rent Act
or by any other provision of law This issue can only be
adj udi cated properly in an appropriate proceeding and not in
the execution of a decree. Had the intention been to all ow
the Bhowal s only perm ssive possession for a period of ten
years, and ej ectment thereafter in execution of the
conprom se decree the decree would have so provided. It does
not do so. Therefore assunming that the tenancy of the
Bhowal s has cone to an end. the Debs cannot eject the
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Bhowal s fromthe building in their possession without taking
appropriate legal action by filing a suit for ejectnent or
in any other nanner as nay be permissible in |law, but not by
appl yi ng for execution of the conproni se decree.

There is also a further hurdle in the way of the Debs.
The conprom se decree was passed as far back 10.5.1965.
Subsequently, in the Title Suit No.41/66 filed by
Bi bekananda Bhowal and his two brothers, the trial court
passed a decree in favour of the Bhowals wunder which the
title of the Bhowals to the entire land of 3 Kathas and 9
Chat aks was decl ared. They were al so declared as entitled to
possession of 1 Katha 7 Chataks of land and the buil ding
standing thereon. The decree of the trial court further
provided that the Bhowal s could obtain Khas possession of
the structures standing on 3 Kathas 9 Chataks of |and by
paynment of Rs.27,000/-to the Debs. This was the value of the
structures as determned by the trial court. O these. the
structure which “was standing on 1 Katha 7 Chataks of |and
was valued at Rs.9000/-. This portion of the decree of the
trial court- including its valuation of the structures at
Rs. 27,000/ - was uphel d by the High Court in appeal. The High
Court set aside only the decree of the trial court granting
to the Bhowal s Khas possession of the land in the occupation
of the Debs (i.e. 3 Kathas 9 Chataks of |land less 1 Katha 7
Chat aks of land) and the building standing thereon. This was
because the High Court held, inter alia, that the Debs as
| essees of the said I|and had constructed buildings on the
portion of land in their possession and were entitled to the
protection of Section 5 of the Assam Non-Agricul tural Urban
Ar eas Tenancy Act 1955. On an application for
clarification, the H gh Court clarified that it  had not
pronounced on the nature of the possession of the Bhowals in
respect of the building standing on® 1 Katha 7 Chataks of
land in their possession. In view of this clarification, the
Bhowal s applied by Title Execution Application 1/1987 for
execution of the decree in respect of the building in their
occupation. As per the valuation of the trial court they-
deposited in the execution court a sumof Rs.9,000/- as the
val ue of the structure. The decree was executed accordingly
in respect of the structure in their occupation. Thus the
Bhowal s becane the owners of the structure in their
occupation. This order passed by the executing court in
Title Execution No.1l/87 has not been chall enged by the Debs
By supervening events, therefore, the Bhowals are nowthe
owners of , interalia, 1 Katha 7 Chataks of-landas also the
structure standing thereon. In view of this decree which is
bi ndi ng on the Debs who were parties to it, the right of the
Debs to eject the Bhowals fromthe structure standing on 1
Katha 7 Chataks of Iand has now conme to an end. Assum ng
that despite the execution levied in Application No.1/1987
in Title Suit No.41/1966, any right of eviction survives in
the Debs, such a right can best be litigated in a separate
suit and not in execution of an old conprom se decree which
did not contenplate ejectment of the Bhowals fromthe suit
structure by execution of the conprom se decree.

Learned counsel for the appellants (Bhowals) has al so
contended that just as the Debs were held to be protected
tenants under Section D of the Assam Non-Agricul tural Urban
Areas Tenancy Act. 1955. the Bhowals. in turn. are also
protected by the sane Section 5 assunming that they are
tenants of the Debs. There is evidence to showthat the
buil ding on 1 Katha 7 Chataks of |and was constructed by the
Bhowal s and/ or their predecessor interest after t he
execution of the lease wthin the period perm ssible under
Section 5 of the said Act. The rights which are avail able
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to a lessee against a lessor are al so nmade avail abl e under
said Act to a sub-lessee as against his |l essee. There is
nothing in the conpronise decree to indicate that this
protection of the Assam Non-Agricultural Urban Areas Tenancy
Act . 1955 was neant to be taken away. This contention has
consi derable merit.

The consent decree of 10.5.1965 had created and/or
continued the relationship of |andlord and tenant as between
the Deb and the Bhowals for a further period of ten years.
If the Bhowals are entitled to the protection of Section 5
of the Assam non-agricultural Urban Areas Tenancy Act. 1955,
they are entitled to avail of this protection in a court of
law. Such a question cannot be decided in execution
proceedi ngs. The conpromise decree did not contenplate
ej ectment of the Bhowals fromthe suit building in execution
of the conprom se decree. It provided that they would be
ejected by taking-an appropriate proceeding in accordance
with law. " The Cvil Appeals 3055-56 of 1995 and 3052 of 1995
as al so 3054 of 1995 are required to be allowed in the above
ci rcumnst ances.

In Guvil Appeal No. 6649 of 1983 the appellants
(Bhowal s) have contended that they are entitled to maintain
second appeal s against the decision of the District Judge
dated 17.6.76 in Title -Execution No.4/75 along with M sc
Case No. 27/1975. The appellants contend that Msc. Case No.
27/75 raising objections under Section 47 of the Gvi
Procedure Code was filed wunder the Unanended Code of Givi
Procedure under which any order passed on such application
was to be treated ‘as a decree. Afirst appeal and a second
appeal would lie from such a decree. The ~Anendi ng Act of
1976 provided that an appeal froman order passed on an
application under Section 47 of the Civil Procedure Code was
no | onger nmmintainable. However, the right of filing an
appeal and a second appeal which had accrued to the
appel l ants on the date when they filed Msc. Case No.27/75
could not be taken away by the Amending Act of 1976 since
the Anending Act was not retrospective. W need not exam ne
this contention in the present proceedi ngs. The appellants
had fil ed second appeals as well as revision applications --
the latter, out of abundant caution in case second appeal s
nmere held not maintainable. The decisions in the second
appeals as well as the revision applications are before us
in Cvil Appeal No. 6649/83 and Civil Appeal Nos. 3055-56 of
1995. Since these appeals have been heard together, it is
not material whether we allow one set of- appeals or the
ot her set of appeals. Hence we are not exam ning the nerits
of this contention.

One civil appeal remains. That is Gvil Appeal No.3053
OF 1995. In 1983, the Bhowals i.e. Bibekananda Bhowal and
his two brothers filed Title Suit No.113 of 1983 in the
court of the Sadar Munsif. Silchar. They prayed for (i) a
declaration that they are entitled to remain in possession
of land admeasuring 1 Katha 7, Chataks and the building
standing, thereon (ii) for a declaration that the Debs have
no right tointerfere wth the peaceful possession of the
Bhowal s in respect of the said | and and the buil ding thereon
and for (iii) a permanent injunction restraining the Debs
fromentering on the suit land and the building thereon and
fromchanging the structure of the building by renovating
the same or by meking any extension thereto. By Msc. Case
No. 12/83 the Bhowal s asked for an interim injunction
restraining the Debs from entering the suit prem ses and
fromchanging the structure of the said building either by
renovating it or by nmaking, any extension thereto. This
interiminjunction was granted. Msc. Appeal No.60/83 which
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was filed by the Debs against the order granting the
i njunction was dism ssed. The Debs canme by way of a revision
before the Hi gh Court, being Cvil Revision No.27/1986. The
H gh Court by its order dated 25.9.1992 all owed the revision
application holding that the Bhowal s had no prima facie case
and injunction should not have been granted. G vil Appea
No. 3053/95. which is before wus, is fromthe order of the
H gh Court dated 25.9.1992 refusing to grant interim
injunction to the Bhowals in their Title Suit No.113/83.

In view of what we have observed hereinabove and
particularly in view of the rights which have accrued to the
Bhowal s as a result of the decree passed in Title Suit
No. 41/ 1966 as nodified by the Hi gh Court, and as executed in
Title Execution No. 1/87, the Bhowal s do have a good prina
facie case to retain possession of the building in question
The trial court was. therefore, right in granting an interim
injunction and the first appellate court was right in
di sm ssing M sc. Appeal No.60/83 which was filed by the Debs
agai nst that order. The judgnent and order of the Hi gh Court
dated 25.9.1992 is, therefore, set aside and the order of
the first appellate court is restored.

The appeal s are al lowed accordingly with costs.




