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CASE NO. :
Appeal (civil) 1818 of 2007

PETI TI ONER
Bhagubhai Dhanabhai Khal asi & Anr

RESPONDENT:
The State of CGujarat & O's

DATE OF JUDGVENT: 05/ 04/ 2007

BENCH
S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT

Cl VIL APPEAL NO. 1818 2007
[Arising out of S/L.P. (C No. 6257 of 2006]

S.B. SINHA, J.
Leave granted.

An order of preventive detention was passed agai nst the appell ant
under the Conservation of Forei gn Exchange and Prevention of Smuggling
Activities Act, 1974 (for short, "COFEPOCSA Act"). He had properties at
Bhadarwal , in the district Jaipur and a fixed deposit recei pt of Dena Bank.
The said properties were forfeited under the Snugglers and Foreign
Exchange Mani pul ators (Forfeiture of Property) Act, 1976 (for short,
"SAFEMA"). He filed a Wit Petition inthe Gujarat H gh Court questioning
the said order of detention as also the order passed under SAFEMA. The

said Wit Petition was all owed. A Special Leave Petition filed thereagainst
by the conpetent authority was al'so disnmissed. Representations were made
by himfor return of the said properties. An order was passed by the

conpetent authority on or about 30.1.1996 canceling the O der dated
24.9. 1979 whereby and whereunder the properties were directed to be
forfeited. Al |l egedly, whereas the fixed deposit receipt was returned to him
the i nmovabl e properties were not. AWit Petition was filed by the
appel lant. Allegations made in the said wit petition were deni ed and
di sputed. Respondent No. 4 who was inpl eaded as a party thereto
contended that the appellant had transferred the said property in his favour
A learned Single Judge of the H gh Court by a Judgnent and Order dated
17.1.2005 disnissed the said wit petition, holding;

"6. | have gone through the petition, docunents

annexed with the neno of petition, affidavits and other

docunent s whi ch have been shown to nme by the

| earned counsel for the respective parties. The facts of

the present petition are peculiar as during the pendency

of the proceedi ngs, certain changes have been taken

place. It is the case of the other side that the property in

guestion has been sold by the Petitioners to the third

party by way of registered sale deed, before finalization

of the proceedi ngs, but the Petitioner has denied the

sane. It is the case of the Petitioners that the Petitioners

have not sold the property in question, but sone

persons have forged and fabricated docunents and the

property has been transferred by way of registered sale

deed, behind the back of the Petitioners illegally and

fraudul ently. It has al so been established that during

the course of the proceedi ngs, the property has been

vested to the Jai pur Urban Devel opment Authority.

Thus, the questions which arise for consideration of this

Court in this Petition is disputed questions of facts. It
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is the case of the Petitioners that they are owners of the
property and it is the duty of the Respondent authorities
to hand over the possession of the property in question
to themand on the other hand, it is prim facie
established that third party interest has created by way
of sal e deed since |long and sanme has not been

chal | enged by the Petitioners on anybody el se and the
said registered sale deed is in operation as on today.
Therefore, whether the aforesaid sal e-deed is | egal and
the sane has been executed by the Petitioners or the

same is false and fabricated, cannot be decided in this
proceedings initiated by the Petitioners under Article
226 of the Constitution of India. The Petitioners are
required to initiate appropriate proceedi ngs before
appropriate Court.

So far as the decisions, upon which the | earned counse

for the Petitioners has placed reliance, are concerned, |
amin total agreenent with the ratio laid down in the

sai d deci'sions. But as stated earlier, in this petition
di sput ed questions of facts have been arisen and
therefore, the Petitioners cannot get benefits of the said
j udgrent . "

The | earned Single Judge, therefore, did not go into the question, as to
whet her the appellant had transferred the said property in favour of the
respondent No. 4 herein or not. An intra-court appeal preferred thereagainst
under the Letters Patent of the Bonbay H gh Court was preferred
t her eagai nst by the appellant. Apparently, a question was raised therein as
to whether the sane in effect and substance was filed by the appellant or
sonme ot her person.

A handwiting expert opined that two signatures on the application
dated 4.4.1997 and two signatures on a certified Photostat copy of affidavit
dated 13.1.2003 were not that of the appellant. Appellant was directed to
appear before the Division Bench and he purportedly admtted that he had
executed a deed of sale in favour of the respondent No. 4. A prayer was
made for w thdrawal of the appeal by the |earned counsel appearing on the
behal f of the appellant reserving right to agitate the grievances before an
appropriate forum The Division Bench while granting permssionto
withdraw t he appeal refused to grant such perm ssion stating;

"At this juncture, Shri Sanjanwala submtted that his
right to pursue other remedy be reserved. But ,

| ooking to the peculiar facts and circunstances of
the case and the seriousness of the matter, we nade
it clear to Shri Sanjanwala that we may not pass this
order and may not grant sinple permission to

wi thdraw the Appeal, but we may like to decide this
Appeal on merits and ultimately the person

concerned in the matter may have to even face the
consequences. Thereupon, Shri Sanjanwal a gave up

his request.”

M. Ashok Desai, |earned senior counsel appearing on behalf of the
appel  ant woul d submit that the Division Bench of the H gh Court
conmitted a nmanifest error in passing the said order, insofar as it failed to
take into consideration that by preferring the appeal, the appellant could not
have been put in a worse condition

M. Sushil Kumar Jain, |earned counsel appearing on behalf of the
respondent, however, had drawn our attention to the counter affidavit
affirmed by respondent No. 4 to contend that the appellant was guilty of
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maki ng a m srepresentation before the Division Bench of the H gh Court and
filed a | arge nunber of forged docunents. |In any event he, having adnitted
the execution of the sale deed in favour of the respondent No. 4 herein
cannot be permitted to litigate before any other forum

Al l egations made in the said counter affidavit are denied and disputed
by the appellant in his rejoinder thereto.

It does not appear that in relation to the purported report of
handwiting expert, any order was passed upon taking cogni zance thereof,
even no proceedi ng under Section 340 of the Code of Crimnal Procedure
was initiated.

The Division Bench of the High Court as also the | earned Single
Judge admittedly did not enter into the nerit of the matter. The | ear ned
Si ngl e Judge noticed the respective cases of the parties and refused to
entertain the wit petition on the prem se that the sane invol ved disputed

guestions of fact. He, opined that the appellant may agitate his grievances
bef ore an appropriate forum An intra-court appeal was filed thereagai nst by
the appel'l ant al one. The respondent did not do so. The jurisdiction of the

appel | at e court, thus shoul'd have been kept confined only to the question as
to whether the wit petition should have been deternined on nerit by the
| earned Single Judge.

A party having a grievance nust have a renedy. Access to justice is
a human right. When there exists such-a right, a disputant nust have a
renedy in terns of the doctrine ubi jus-ibi remedi um

In Dwar ka Prasad Agarwal (D) by Lrs. and Another v Ranmesh
Chander Agarwal and Qthers [(2003) 6 SCC 220], this Court held;
"22. The dispute between the parties was
emnently a civil dispute and not a di spute under
the provisions of the Conpanies Act. Section 9 of
the Code of Civil Procedure confers jurisdiction
upon the civil courts to determne all disputes of
civil nature unless the same is barred under a
statute either expressly or by necessary
implication. Bar of jurisdiction of a civil court is
not to be readily inferred. A provision seeking to
bar jurisdiction of a civil court requires strict
interpretation. The court, it is well settled, would
normally lean in favour of construction, which
woul d uphol d retention of jurisdiction of the civi
court. The burden of proof in this behalf shall be
on the party who asserts that the civil courts
jurisdiction is ousted. (See Sahebgouda v. Ogeppa)
Even otherw se, the civil courts jurisdiction.is not
conpl etely ousted under the Conpani es Act,
1956. "

I n Dwarka Prasad Agarwal (D) by Lrs. and Another v B.D. Agarwal
and OGthers [(2003) 6 SCC 230], this Court held,;
"38. There is another aspect of the matter which
must al so be taken notice of. A party cannot be
made to suffer adversely either indirectly or directly
by reason of an order passed by any court of |aw
which is not binding on him The very basis upon
whi ch a judicial process can be resorted to is
reasonabl eness and fairness in a trial. Under our
Constitution as also the international treaties and
conventions, the right to get a fair trial is a basic
fundanent al / human right. Any procedure which
cones in the way of a party in getting a fair tria
woul d be violative of Article 14 of the Constitution
of India. Right to a fair trial by an independent and
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inmpartial Tribunal is part of Article 6(1) of the

Eur opean Convention for the Protection of Hunman

R ghts and Fundanental Freedoms, 1950 [See O ark
(Procurator Fiscal, Kirkcaldy) v. Kelly].

Furthernmore, even if the petitioner herein had filed a
wit petition before the Hi gh Court in terns of
Article 226 of the Constitution of India, the sane
woul d not have been entertained as the inpugned

order had been passed consequent to and in

furtherance of the purported consent order passed by
the Hi gh Court. Ordinarily, the H gh Court would

not have issued a wit of certiorari for quashing its
own order. Even in that view of the matter it is
apposite that this petition under Article 32 should be
entertained. "

See Swany At mananda and O's. v Sri Ramakri shna Tapovanam and
QG hers [(2005) 10 SCC-51].

There is nothing on record to show that the Division Bench while
entertaining the Letters Patent Appeal intended to enter into any other
guestion. Judges’ record as i's well known is final and conclusive. Any
dispute in relation thereto nust be raised before the same Court.

In Messrs. 'Associ ated Tubewells Ltd. v RB. Qujarmal Mdi [Al.R
1957 SC 742], this Court deprecated the practice of referring to conversation
whi ch took place in Court, stating;

"4. We cannot, however, part fromthis matter

wi t hout pl acing on record our very strong

di sapproval of the course that the Advocate \026 a
very senior counsel of this Court \026 has adopted in
maki ng this application. In the review application
he has referred in detail as to what, according to
hi m happened in Court on the prior occasion and
what each Judge said in the course of the

argunents. The revi ew application sets out at

| ength what the presiding Judge said and expressed
in the course of the argunents and what his views
were and what the other Judges of the Bench said

and expressed and what the view of each was.

These statenents are foll owed by a confident
assertion how and why the application was

di sm ssed. "

Yet again in State of Mharashtra v Randas Shrinivas Nayak and
Anot her [AIR 1982 SC 1249], this Court opined;

"7. So the Judges’ record is conclusive. Nei t her
| awyer nor litigant may claimto contradict it,
except before the Judge hinself, but nowhere

else."

See al so Quruvayoor Devaswom Managi ng Committee and Another
v C K Rajan and O hers [(2003) 7 SCC 546]

The Division Bench did not go into the correctness or otherw se of the
al l egations and counter allegations nade by the parties before it. Wether
appel l ant was guilty of any forgery or not was not determ ned.

It is therefore, difficult to accept the contention of M. Jain that the
Di vi sion Bench intended to exercise larger jurisdiction. If it intended to do
so, it could have taken recourse to procedure known to | aw.
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It allowed the appellant to withdraw the appeal. By doing so, the
parties were relegated to the sanme position to which they had been viz. when
the | earned Single Judge dismissed the Wit Petition. Appel l ant, thus in our
vi ew coul d not have been placed in a worse position

We, therefore, are of the opinion that the part of the inpugned order
wher eby and whereunder the Division Bench refused to grant |eave to the
appel lant to ventilate his grievances before an appropriate forum cannot be
sustai ned. This appeal is allowed to the aforenentioned extent. W,
however, make no order as to costs.




