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The assessees/appel |l ants are either manufacturers,
deal ers or sellers of tobacco and tobacco products.  They have
chal | enged the inposition and | evy of a luxury tax on tobacco
and tobacco products by treating themas "luxuries" wi'thin the
nmeani ng of the word in Entry 62 of List II.

Entry 62 of List Il of the Seventh Schedule to the
Constitution relates to the exclusive power of State

Legi slatures to make laws with respect to "Taxes on luxuries,

i ncludi ng taxes on entertai nnents, anusenents, betting and
ganbl i ng". Several States have enacted | egislation which

they claimare referable to the right to tax luxuries under this
Entry. W are concerned with the Uttar Pradesh Tax on
Luxuries Act, 1955, the Andhra Pradesh Tax on Luxuries Act,
1987 and the West Bengal Tax on Luxuries Act, 1994. The

| egi sl ati ve conpetence of these statutes was chal | enged by

the assessees before different fora - in sonme cases partially
successfully, in others not. To the extent the assessees were
unsuccessful, they have chall enged the deci sions before us.

In those cases in which the assessees were successful the
concerned State has filed the appeals.

The States have differed in their interpretation of the word
“"luxuries" of Entry 62 List Il since they have argued in the
context and fromthe point of view of the particular statute
sought to be defended as |egislatively competent. Thus

al t hough the principal question to be resolved would be the
anmbit of Entry 62 of List-11, the argunents require a

determ nation of the nature of the tax sought to be |l evied by the
three statutes in dispute before us, before we resolve the
guesti on.
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Uttar Pradesh Tax on Luxuries Act 1995
On 14th May, 1994 an O di nance known as the Utar

Pradesh Tax on Luxuries Act 1994 (being U P. Odinance
No. 8/ 94) was promul gated. The object of the O dinance as
stated in the preanble was to "provide for levy and collection of
tax on supply of tobacco and matters connected therewith or
incidental there to". It consisted of a few sections of which
rel evant ones are quot ed.

Section 3 of the Ordinance which provided for the |evy of
luxury tax read as follows: -

"Levy of luxury tax.\027Every tobacconi st shal
be liable to pay luxury tax on his turnover of
"recei pts" at such rate, not exceeding twenty
five per cent, as the State Governnent may, by
notification, specify and different rates may be
specified for different classes of tobacco:

Provi ded that a "tobacconi st who does not
manuf act ureor receive tobacco from outside
the State shall be liable to pay tax on hi s
turnover of receipts fromthe date his turnover
of receipts exceeds two | akh rupees:

Provided further that in a chain of supply of
tobacco, the tax shall be realized fromthe
earliest of the "tobacconists" in the State and a
successi ve "tobacconist"” shall be exenpt from
paynment of tax if he furnishes, in the nmanner
prescri bed, proof of paynment of tax on such
t obacco. "
(Enphasi s suppl i ed)

The words "receipt" and "tobacconist"  which have
been enphasi zed in the section by us had been respectively
defined in Section 2(e) and 2(h) as foll ows: -

2 (e) "receipt" neans:-

(i) in respect of supply of tobacco by a
t obacconi st nmade by way of sale, the
anount or val uabl e consi deration

recei ved or receivable by himfor such
sal e including any sum charged for

anyt hing done by himin respect of the
tobacco so sold at the tine of or before
the delivery thereof and the price if
charged separately, of any primary or
secondary packing, other than the cost of
freight or delivery or the ampunt realized
as luxury tax when such cost or anbunt is
separately charged; and

(ii) in respect of supply of tobacco by a
t obacconi st nmade ot herw se than by way

of sale, the normal price at which the
tobacco is sold, and the term "norma
price" shall have the same neaning as
assigned to it in Section 4 of the Centra
Exci se and Salt Act, 1944;

2 (h) "t obacconi st" neans: -

(i) a manufacturer whose turnover of
receipts in a year exceeds one | akh
rupees who supplies tobacco by way of
sal e or otherw se and includes any
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person who for the purpose of business
gets the manufacturing done from any

ot her person, whether or not on job work
basi s, but does not include any person
who manuf actures tobacco only on job
wor k basi s wi thout obtaining any
proprietary right over it at any stage;

(ii) any person who for the purposes of
busi ness brings or causes to be brought
tobacco in the State or to whom any
tobacco is di spatched from any pl ace
outside the State and who supplies such
tobacco by way of sale or otherw se

(i) any person who supplies tobacco froma
place within the State to any place

out side the State by way of sale or

ot herw se;

(iv) any person who does not buy or
ot herwi se obtai n unmanuf act ur ed

t obacco under a brand nane but
supplies by way of sale or otherw se
such unmanuf actured tobacco in a
seal ed cont ai ner under a brand nane;

Expl anation:- For the renoval of doubts, it is
clarified that a person:-

(1) who excl usively supplies unmanuf act ured
t obacco whether or not in a seal ed contai ner
but not under a brand nane; or

(2) not being a person referred toin sub-clause (iii)
who excl usively obtains tobacco by way of

purchase or otherwi se froma registered

t obacconi st ;

shall not be deenmed to be a tobacconist for the
pur poses or this clause;

Briefly therefore the UP Act provides for the | evy of
luxury tax on the receipts fromthe supply of tobacco by a
tobacconist. It is the act of supply which is the taxable event.
I ndeed the preanble of the UP Ordinance as it originally stood
said that the object was to provide for "levy and col | ection of tax

on the supply of tobacco". Here we may briefly indicate the
core of the controversy between the parties : |If the act is in pith
and substance referable to Entry 54 of List Il within the words

"taxes on the sale or purchase of goods"” in that entry as the
assessees claim then the tax would be subject to certain
constitutional curbs on the power of the State to |evy sales tax
on tobacco. |If on the other hand it is referable to Entry 62 of
List Il as a "tax on luxury" there would be no such restriction.
Wit petitions had been filed by the assessees in the High

Court of Allahabad challenging U P. Odinance No.8/ 94 on the
ground that it was ultra vires Articles 14, 19, 245, 286, 301 and
304 of the Constitution. At the same tinme wit petitions under
Article 32 of the Constitution were filed in this Court for a
declaration that U P. Odinance 8 of 1994 was ultra vires the
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Constitution, basically on the ground that the levy was in
substance, a tax on sales.

During the pendency of the proceedings, U P. Odinance
No. 8 of 1994 was amended by U P. O dinance No.22 of 1994
whi ch was published in the Oficial Gazette on
28t h Septenber, 1994. The preanble and the definition of
"tobacconist’ were altered. As far as the preanble was
concerned, the phrase tax on supply of tobacco was changed
to read " luxury tax on tobacco". But despite the change in the
preanbl e there was no correspondi ng change in the taxable
event in the body of the statute which continued to remain a tax
on supply. The Explanation to the definition of tobacconist was
al so substituted after deleting the earlier explanation. The
substitution is not material.

On 2nd Novenber, 1994, the High Court allowed the wit
petitions inpugning the | evy of |uxury tax. The Hi gh Court held
that the levy was intra vires the Constitution and was
| egi sl atively conpetent. Fol | owi ng the decision of this
Court in A B. ‘Abdul Kadir and Ors. vs. State of Kerala (1976)

2 SCR 690 it was held that tobacco was an article of |uxury
and a tax -on tobacco woul d be a luxury tax w thin the neaning

of Entry 62 of List Il. ~According to the Hi gh Court, tobacco

i ncluded all forms of ‘tobacco as provided under the O dinance
and could be taxed within the State whether it was sent from
outside the State or sent outside the State and every
person dealing in |uxury goods such as tobacco would be |iable
to luxury tax irrespective of where the tobacco may be

consumed. However, 'the Hi gh Court held that the inposition

of luxury tax inpeded the freedom of trade and conmerce and

i ntercourse and was violative of ‘Article 301 of the Constitution
and since no prior assent of the President had been obtai ned
under Article 304(b), it was held that the State could not |evy
the tax. The argurment of the State that tobacco was
hazardous to health and, therefore, there was no fundament al
right to trade in it was negatived. It was held that tobacco could
not be put on par with |liquor  which had been held by this Court
to be "res extra comerciunt. |t was also held that the

i mpugned |l evy was not in any way a regulatory neasure. The

H gh Court also cane to the conclusion that classification for
the purpose of levy of the tax in respect of products of tobacco
had been made on an arbitrary basis. The Wit petitions were
accordingly allowed and the levy of |uxury tax was struck down
on the ground that it violated Articles 14 and 301 of the
Constitution. Special Leave Petitions have been filed fromthe
deci sion of the Allahabad H gh Court both by the wit petitioner
(to the extent that the High Court held that the |evy was

| egislatively conmpetent) as well as the State of Uttar Pradesh
whi ch assailed the ultimte conclusion of the H gh Court.

Leave was granted in the several special |eave
petitions on 2nd January, 1995. The appeals were directed to
be tagged with the wit petitions wunder Art. 32. Interimrelief
was granted to the effect that the deal ers (tobacconists) woul d
file their returns with the competent authority in accordance
with the inmpugned Ordinance. No action on the returns so
filed woul d be taken by the authorities during the pendency of
the appeal. In the event the challenge of the dealers failed,
the dealers would be |iable for paynent of the anpbunts due in
accordance with the assessnent made on the basis of the
returns so fil ed.

On 14th May, 1995, U. P. Ordi nance No. 22/94 was

repeal ed and replaced by the Utar Pradesh Luxury Tax Act
1995 which came into force on the said date. The Act
reproduced Ordi nance 22/94 wi thout any naterial changes. The
pl eadi ngs before this Court were suitably anended.

On 17th Septenber, 1995, the U.P. Tax on Luxuries Act
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1995 was repeal ed by U P. Odinance No.39 of 1995.
Therefore, there has been no luxury tax in the State of UP
since 1995 and as far as the State of U P is concerned, the
issue is of relevance for the period 14th May, 1994 to 17th
Sept enmber, 1995.
The Andhra Pradesh Tax on Luxuries Act, 1987

The Act is broadly simlar to the UP Act both as to the
scope and operation with regard to the levy of luxury tax on
the sale and supply of conmmdities and in particul ar tobacco.
The Act initially provided for the levy of luxury tax on "luxuries
provided in a hotel and in a corporate hospital". In 1996 the
Act was amended by the AP Act No. 28 of 1996 by which
l uxury tax was sought to be |evied on specified commpdities
for enjoynment over and above the necessities of life" (S.2
(ggg)) The commmodities specified are chewi ng tobacco in the
different forms and cigarettes. The tax is leviable at the first
poi nt of supply of ‘the tobacco in the State " by sale or

ot herwi se". Section 3-A which was introduced in 1996
provides for "Tax on tobacconist". It reads:
"3-A Tax on Tobacconist - (1) Subject to

the provisions of this Act, there shall be
| evied and collected a tax, on the turnover
of receipts of a tobacconist relating to the
supply of luxuries, nanely, tobacco
products, specified in the schedul e by way
of sale or otherwise, at the rate of tax and
at the point of levy specified in the
schedul e".

"Recei pt" has been defined in Section 2(jj) as
"Receipt" in relation to a tobacconi st neans, -

(a) in respect of supply of the Luxuries, like
tobacco products made by himor by others

by way of sale, the anpbunt of val uable

consi deration received or receivable by him
for such sale including any sum charged for
anyt hi ng done by himin respect of the

tobacco products so sold at the tine of or
before the delivery thereof and the price, if
charged separately, of any primary or
secondary packing; and

(b) in respect of the supply of |uxuries of
tobacco products made by him otherw se than

by way of sale, the normal price at which such
tobacco products are sold".

A tobacconi st has been defined in S. 2(kkk) as

"Tobacconi st” means a person who

suppl i es whet her by way of sale or

ot herwi se luxuries, |ike, tobacco products
manuf actured by himor purchased from
other States or fromother persons in this
State and includes any person who for the
pur pose of Business gets the

manuf acturi ng done from any person

whet her or not on job work basis".

Several wit petitions were filed before the A P. High
Court chal l enging the anendnment to the Act claimng that the
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tax was a tax on the sale of goods and insofar as it violated the
constitutional discipline of Art. 286, 301, Art. 246 read with
Entry 52 List | and Art. 14, was ultra vires. These were

di smissed by a comon judgnent dated 12th Novenber,

1998. The High Court upheld the validity of the AP Act and

held that the State was conpetent to enact the Act under Entry

62 of List Il. The H gh Court held that the Act was a tax on the
supply of luxury goods nanely; tobacco and tobacco products,

and it was not a tax on sale as had been contended by the wit

petitioners. It was held that the incidence of sale was adopted
as a measure for the purpose of assessnent and did not alter
the essential character of the levy. It was held that the State

had not encroached upon the field occupied by Parlianent

under Entry 52 of the List by the Tobacco Board Act, 1975 and
that there was no violation of Article 301 because under the Act
inter-state transactions were exenpted fromthe | evy of |uxury
tax. The challengeto the tax on the ground of Article 14 was

al so negati ved.

Leave was granted in several special |eave petitions
which were filed fromthe decision of the AP H gh Court on 1st
April, 1999 and an interi morder was- granted in the sane
terms as had been granted in matters arising out of the
deci sion of the Allahabad H gh Court.

The West Bengal Luxury Tax Act, 1994
Section 2(C) of the /Act, defines |uxuries as neaning
"The conmodities, as specified in the schedule, for enjoynent
over and above the necessaries of life". Initially, the schedul ed
items related to tobacco and tobacco products as well as pan
masal a. The schedul e has been anended fromtinme to tine
and now contains 34 itens, under the headings "luxuries". The
original itens are covered by itens 1 to 5 of the Schedul e.
Items 6 and 8 to 21 deal with nill-pmade textile fabrics,
footwear, trousers and jeans, shirts and T-shirts, coat jackets,
bl azer and suit, watches, bath-roomfittings, electric swtches,
sun- gl asses, fountain pens and dot pens, hone theatre
equi prent, music system and Video canmera. Each of these
itenms are classed as luxury if their values exceed particular
rates specified against each item Itenms 22 to 34 relate to
items not manufactured or nmade in India. These items which
do not refer to any value are silk yarn, foreign-liquor, toys,
el ectrical and el ectronic goods, cosnetics, unbrellas, tea,
gl assware and crockery, soaps, chocol ate and confectionery -
readynade garnents, notorcycles and notor vehicles.

Section 4 which is the charging Section provides:

"4. Incidence of luxury tax.-- Every stocki st
shall be liable to pay a luxury tax on his
turnover of stock of luxuries at such rate, not
exceedi ng twenty per centum as the State
Covernment may by notification fix in this
behal f, and different rates nay be fixed for

di fferent class or classes of |uxuries.

"Stockist" has been defined in Section 2(i) as:-

"stockist" means a person who has, in
customary course of business, in his
possession of, or control over, a stock of

[ uxuri es whet her manufactured, made or
processed by himin Wst Bengal, or brought

by himinto West Bengal, either on his own
account or on account of others, from any
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pl ace outside Wst Bengal, for stocking,
vendi ng, supplying or distributing such
[ uxuries in Wst Bengal";

The other relevant definition is contained in Section 2(h)
whi ch defines ’'stock of luxuries’ as neaning:-

"the quantity of luxuries that a stocki st
receives in, or procures for, his stock, or
records or accounts for in his books of
account, in West Bengal during any

prescri bed period for stocking, vending,
supplying or distributing to a whol esal er
deal er, retailer, distributor or any other
person, but shall not include any
gquantity or such luxuries held by himin
stock on the first day of such prescribed
peri od;”

The 1 uxury tax payable by a stockist under the Act is to be
| evi ed under Section 5:

"Levy of luxury tax. - The |luxury tax
payabl e by a stocki st under this Act shal
be levied on that part of his turnover of
stock of |uxuries during any prescribed
period which remains after deducting
therefrom his such turnover during that
period representing \026

(a) the val ue of such stock of
[ uxuries as shown to the

sati sfaction of the prescribed
authority to have been

di spatched to places outside

West Bengal

(b) the val ue of stock of |uxuries of
such class or classes or
description as may be prescribed".

"Val ue of stock or |uxuries" has been-defined in
Section 2 (m as foll ows:

""val ue of stock of |uxuries" means.\027
(i) in respect of any stockist, being a
manuf acturer of any of the
| uxuries, the value of such |uxuries
cal cul ated at the ex-factory price
at the tinme of receipt or entry
thereof in his stock, and

(ii) in respect of any stockist, being an
i nporter of any of the |uxuries, the

val ue of such | uxuries cal cul ated

at the price thereof as per

consignor’s bill, invoice or

consi gnnent note or other

docunent of |ike nature.

And shal | incl ude\ 027
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(A exci se duty and central sales tax, if
any, paid or payabl e on such

| uxuries by the manufacturer or

i mporter thereof , as the case nay

be, and

(B) transport charges and i nsurance
charges, if any, for carrying such

[ uxuries to any premni ses, godown,

war ehouse or any other place for
delivery to a whol esal er, dealer
retailer, distributor or ‘any other

per son;

The remaining Sections are not #material for the purposes

of our /decision in these appeals.

The WB. Act was chal |l enged before the Wst Benga

Taxation Tribunal inter aliaon the grounds that it trespassed
into fields exclusively reserved for Parlianent under Entries 83
and 84 of List | and was |egislatively inconpetent, that it
contravened Art. 301 of the Constitution and on other grounds
simlar to those raised by the petitioners before the H gh Courts
of All ahabad and Andhra Pradesh. However, the applicants
conceded that in view of the decision of this Court in Abdu
Kadir (supra), cigarettes could be treated as "l uxuries" under
Entry 62 of List II. The challenge of ‘the applicants to the Act
was negatived by a majority of 2:1 on 20t h' Decenber, 1995.
In two matters special leave petitions were filed fromthe

deci sion of the Tribunal. Leave was granted and the matters
tagged with pending Appeals and Wit Petitions arising out of
the decision of the Allahabad H gh Court. No stay was granted.
One applicant chall enged the decision of ‘the Tribunal before

the Calcutta H gh Court under Art. 226 of the Constitution. The
Hi gh Court, by its judgnent dated 29th Septenber, 2000,

di smssed the wit petition and upheld the validity of the Act.
The decision of the Hi gh Court is also inpugned before us and

is listed as Civil Appeal No. 6365 of 2000.

According to M. Harish Sal ve, appearing for sone of

the assessees, the word "l uxuries" could not be construed to
mean goods and the State's power to | egislate in respect of

| uxuries under Entry 62 of List Il of the Seventh Schedule to
the Constitution did not extend to tax the sale, nmanufacture, or
i mport of any goods. It is submtted that a tax on goods woul d
have to nean a tax on sone facet of the goods conmenci ng

with its manufacture and ending with its consunption.

Taxation on each and every facet of goods had been

specifically provided for in the legislative lists in the Seventh
Schedul e. For exanpl e excise duty on the nanufacture of

goods is covered under Entry 84 of List I, tax on the sale of
goods is covered by Entries 92-A and 92-B of List | and Entry

54 of List Il and duties on inmport and export of goods were
referable to Entry 83 of List I. 1In each of these cases higher
rates of tax were charged or duty |evied when the

commodities in question were of higher val ue. According to

M. Salve if the word '"luxuries’ in Entry 62 were construed to

i nclude goods, then it would allowthe State to | egislate on al
these several facets nerely by describing the goods as

luxuries. Simlarly if the word ’luxuries’ was to be understood
as descriptive of goods it would nean that the entry would

give the State over-riding power to levy tax on all goods and
woul d disturb the scheme of distribution of power on taxation
and col l ection of revenue envi saged under the Constitution. It
is submitted that there is no over-lapping in fields of taxation
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There may be an over-lapping on the subject matter of the
taxation but the taxable event nust be different. It is
contended that a luxury tax on itens of luxury would fail this
test unless the taxable event was the intangible act of
providing |uxury. Therefore, M. Salve contends, the word
"luxuries’ as used in Entry 62 of List Il has been used in the
sense of an activity or service nanely, the providing of |uxury
and what could be taxed by the State under that entry woul d

be such service but not the goods thenselves. Both the U P.

and A.P. Acts have been chall enged on the ground that the

[ uxury tax inmposed under the two Acts was in fact a tax on the
sal e of tobacco which was beyond the |egislative powers of

the States and was al so violative of Articles 286 and 301 of
the Constitution. It is the further submission of M. Salve that
the U P. and the A P. Luxuries Tax Acts were a fraud on the
Constitution and a device to avoid operation of the Additiona
Duti es of Excise (Goods of Special |nportance) Act, 1957
(referred hereafter as the ADE Act) under which a State

Gover nment which | evies sal es or purchase tax on specified
goods including tobacco is to be denied its share in the
proceeds of additional excise duties |levied under the ADE Act

of 1957. It is stated that both the States of U P. and A P.
whil e taking full advantage of the enactnent of the ADE Act

of 1957 and availing of the benefit thereunder had sought to

| evy sal es tax under the guise of luxury tax in order to
continue to reap such benefit.

M. K K. Venugopal al so appearing for the assessees

submtted that the | anguage in Entry 62 List I'l read "taxes on

| uxuries including entertainnment etc." It is submtted that the
word "including" should, in the context, be interpreted as
illustrative. Therefore, on the principle of noscitur a sociis,
"l uxury" would have to nmean sonething in the nature of

entertai nnents, anusenents, betting and ganbling. The

argunent is also that Entry 62 of List Il uses two phrases,
nanely, 'tax on luxury’ and "tax on entertainment,
amusements, betting and ganbling’ . ~There are, therefore, two

ki nds of taxes envisaged under the entry. The cl ubbing

together of these two kinds of taxes would indicate that this
was done because of a common el enent in the nature of 'the

taxes to be inposed, the link being that both referred to a kind
of activity. M. Venugopal also submitted that the tax sought
to be inposed under the West Bengal Luxury Tax Act was in
certain applications in fact a duty of excise insofaras it sought
to levy tax on goods nmanufactured in India, it was in fact a tax
on the inmport of goods insofar as it sought-to |levy a tax on
goods manufactured outside India and brought into the State

and it was a sales tax insofar as it sought to tax the dispatch
of goods. The nere fact that there is a provision for refund in
respect of interstate sales did not according to M. Venugopal
change the character of the inpost.

M. R Nariman al so representing the assesses,
submitted that the State Acts are violative of Art. 301 of the
Constitution. It is submtted by M. Nariman, that the only
exception to the right to free trade, comerce and intercourse
throughout the territory of India provided for under Article 301
related to articles which were res extra commercium This
exception did not apply to tobacco. The decision in State of
Punjab Vs. Ms. Devans Mddern Breweries 2003(10) Scale
202, which held that |iquor was res extra conmercium was
sought to be distinguished on the ground that tobacco, unlike
liquor, was not the subject matter of any privilege, but was the
subject matter of ordinary trade or comrerce. It is subnmitted
that it was recogni zed by Parlianent that the trade in tobacco
was of national inportance, and had been declared to be of
nati onal inportance in interstate trade and comerce under
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Article 286 (3) read with Section 14 of the Central Sales Tax
Act 1956. Reliance was placed on the recent decision of this
Court in Godawat Pan Masal a Products vs. Union of India

2004 (6) Scal e Page 388, which has held that tobacco was

not res extra comrercium The further contention is that
Articles 301 and 286 form part of a commopn constitutiona
schene to preserve the econonmic unity of the country and that
al t hough Article 286 was |imted to sales but neverthel ess
since there was a declaration under that Article in respect of
tobacco, it meant that inposition of any tax on the commodity
over and above the outer limt provided under Section 15 of

the Central Sales Tax Act would ipso facto anpbunt to a
contravention of Article 301. Any tax which would result in a
decl ared compdity, such as tobacco, being subjected to

hi gher taxes in a particular State would, according to M.

Nari man, contravene Article 301 since it would lead to a

regi onal econonic inbal ance. The only way that such a State

| aw coul d be validated would be through Article 304 (b). It is
the accepted position that none of the State Acts have

recei ved ‘any Presidential assent under Article 304 of the
Consti tution.

M. M Parasaran, representing the Union of India

supported the contentions of the assesses and has submtted
that the luxury tax in U-P., A P. and WB was in fact a tax on
the sal e and purchase of tobacco and that the |l evy of the tax
was contrary to the schene of collection and distribution of
taxes under which the Centre al one may levy taxes on goods
declared to be of special inportance.

M. S. Qupta representing the State of Uttar Pradesh

has submitted that the word ’luxury’ has been defined
authoritatively in Abdul- Kadir (supra) as, "sonething which
conduces enjoynent over and above the necessaries of life.

It denotes sonething which is superfluous and not

i ndi spensabl e and to which we take with a view to enjoy,

amuse or entertain ourselves". It is submitted that this
definition should not be cast aside since it had held the field
for several decades. According to M. QGupta, the object of a
luxury tax is the occurrence or event of |uxury which itself
neans, "the happening of indul gence, extravagance,

pl easure, confort, gratification of the senses etc.". It is
submitted that the word ' luxury’ was applicable both to
commodi ti es and services and that this has been expressly

held in Express Hotels vs. State of Qujarat (1989) 3 SCC

677. It is said that luxury tax is an indirect tax andis
ultimately collected fromand its burden directly or indirectly
falls on the consuners who enjoy the l[uxury. —Responding to
the argunent regarding the use of the word "including’ in Entry
62 of List Il, it is submtted that tax on |uxury has been
recogni zed for a long tinme as a separate and di stinct kind of
tax and the principle of noscitur a sociis would not apply. As
far as the U.P. Act is concerned, it is subnitted that it was
l[imted to tobacco and other such products. It is said that
tobacco was inherently luxurious in the sense that it could not
be said to be necessary to a person’s health. On the other
hand, it was recogni zed as having a harnful effect on health.
It is said that it is not a tax on sale but on the article, tobacco,
and articles nmade out of tobacco both of which give rise to
luxuries in the sense that they are taken for pleasure and

enj oynment and are whol |y unnecessary for human heal th and
sustenance. It is said that the luxury "aspect’ or ’'conmponent’
whi ch inheres in and arises on account of the article tobacco,
and the activity of supply of tobacco is by itself a 'natter’
under Article 246(3) which was distinct and independent of

ot her aspects of ’'tobacco’ such as its manufacture, sale etc. It
is said that the U P. Act targets at the entire chain of supply of
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tobacco and ains at making its presence felt at the point of
supply by the earliest tobacconist in the State. The nmere fact
of the tobacconist V026 even the first tobacconist in the State \026
facilitating the act of consunption of tobacco by his act of
supply of tobacco, that is to say, by bringing about a state of
affairs which has the potential of the act and el ement of

| uxury, nanely, the act of consunption of tobacco is sufficient

to provide the requisite nexus between the | evy and the

subj ect matter of the tax. Apart fromthis, it is said that the
tax was not a tax on sale. The reference to sale consideration
etc. in the Act was only for the purposes of fixing the value of
the el ement of luxury for the purposes of taxation. This was

al so supported by the use of phrase "or otherw se" in the

charging section of the Act. It is submitted that it is not a tax
on the sale of goods within the meaning of Article 366 (29A)(f)
nor a tax on supply. It is drawn to our attention that the

amendment to Article 366 (29A) (f) extending the definition of
sal e of "goods occurred subsequent to the incorporation of

luxury tax as a specific field of legislation by the States.
Theref ore, what was taxable as |uxury by the States under

Entry 62 List Il frombefore remai ned so taxable even after the
amendnment to Article 366(29A). Thus the UP Act which was

franmed within the |l egislative paraneters of Entry 62 of List Il
was not a tax on the aspect 'supply’. It would followthat if the
tax inposed by the /'State was not actual sale or deened sale,
there was no question of the infringenent of Article 286 nor

was there any question of the Act being a device to avoid the
consequence of the ADE Act.

The State of West Bengal was represented by M. R

Dwi vedi . He endorsed the stand of the U P. CGovernment on

the scope of Entry 62 of List Il and has said that the word
"luxuries’ must be construed to include not only services but

al so goods. According to M. Dwivedi, the legislative history of
the Entry starting with the Government of India Act, 1919

woul d show t hat betting, gambling, amusements and | uxury

tax had been treated as distinct and separate itens. We were
referred to Schedule | to the Tax Rules, 1920 and i'n particul ar
to Entry 6 which related to |luxury tax and was the subject

matter of a report of the Tariff Comm ssion of 1924-25. The
guestion of inposition of tax on tobacco had been consi dered

in connection with this Entry. Al these Entries were clubbed
toget her under the Government of India Act, 1935 in Entry 52

of List Il of that Act. It is said that this Court had repeatedly
construed the word "luxury". In 1959, the decision in

Western India Theatres vs. Cantonnent Board Al R 1959

SC 582, 585 this Court had said that that the ordinary

meani ng was to be given to the word "luxury". The decision in
Abdul Kadir in 1976 al so proceeded on the basis that the

word 'luxury’ in Entry 62 List- Il referred to goods. ~ Finally, in
1989 Express Hotels had construed the Entry to hold that

the word 'luxuries’ covered goods both corporeal and

i ncor poreal and services. It is submtted that there was no
reason why this Court should deviate froma well established
series of precedents which had held the field for over five
decades. It is also submitted that the word "including in the
Entry indicated an expansion and was not illustrative and

that neither the principle of noscitur a sociis nor abundante
cautel a could be invoked in construing the objects of tax under
Entry 62. As far as tobacco is concerned, it is submtted that
there has never been a dispute that it constitutes an article of

| uxury. It is further argued that reference to several entries in
List Il which are subject to entries in either List | or List Ill, that
while certain aspects of a particular subject matter of taxation
may be taken out fromList Il nevertheless a taxing power in
respect of that subject remained with the State Governnents
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under List I1. Ref erence has been nade to Entries, 26,27, 50,
53 and 60 of List Il. According to M. Dwi vedi, the
constitutional scheme showed that certain aspects in respect
of the sane subject nmatter would fall in List Il whereas other
aspects would fall in either List | or List Ill. The further
submission is that luxury tax is a tax directly on goods
whereas custons duty, excise duty and sales tax are in
respect of goods. Thus excise duty is a levy on the
manuf acture or production of goods but was not a tax directly
on goods. It is argued that the fact that the tax was | evied on
| uxury goods with reference to the manufacture or sal e of
goods woul d not mean that it was a tax on the nmanufacture or
sal e of the goods. The manufacture or sale are only
neasures of the luxury tax leviable. Wth particular reference
to the West Bengal Act, it was subnmitted that the tax was on
[ uxury goods or commpdities although it was with reference to
the value of the commodities as stocked or as inported. The
tax is merely | evied when the conmodity is stocked. In
response to the assessees’ argunents that the excise duty,
sal es tax, custom duty etc. all provide for higher rates in
respect of |luxury goods is that the same did not detract from
the fact that those taxes renmi ned taxes on activities in
respect of goods and were not taxes on the goods
thensel ves.

M. Gopal Subramani um appearing for the State of
Andhra Pradesh has submitted that Entry 62 of List Il should be
construed bearing in mnd that there were no restrictive words
inthe entry itself nor was there any restrictive content in any
other entry which would nodify or inpact on Entry 62. It is
submtted that the word ’'consunption’ used elsewhere in the
Constitution had not been used in the Entry. This indicated that
the Entry was not limted to the 'consunption” aspect of
[ uxuries, entertainment etc. It is said that Entry 62 can be read
harmoni ously with Entry 54 and Entry 54 i's the aggregate Entry
and that Entry 62 relates to an el ement/conmponent of such
aggregation. The substance of Entry 62, according to M.
Subramanium is luxury, the formof the |uxury either as goods
or services is immterial. It is finally submtted that tobacco
squarely falls under Entry 62. It is further subnmitted that the
actual presence of a consumer is inessential to the concept of
[uxury tax. It is also submitted that the Constitution provides for
I egislation in respect of taxation of different taxable events in
respect of the same subject and for taxation in respect of
di fferent aspects of the subject itself. It is said that unless the
aspect was common for two entries, there was no question of
har moni ous constructi on nor of federal supremacy. The
expression, 'luxuries’ refers to goods and services which foster
"luxury’, a sense of abundance, enjoyment and gratification
There are two aspects of luxury, the first being objects and
services which are intrinsically capable of fostering a sense of
l uxury and second, the recipient of such articles or services
who consunes or experiences such gratification. The
argunent is that the capacity to foster 'luxury’, which |abels
goods as ’'luxuries’ within Entry 62, is an aspect of the goods
entitling the objects to be taxed and that this is relatable to
Entry 62 which aspect is distinct fromtaxes on nanufacture or
sale per se. Since 'luxuries’ can be both goods and services,
what is relevant is the common denom nator of the | uxury
el ement/ potential of goods and services. According to
M. Subramani um since the tax under Entry 62 is on luxuries, it
can legitimately be | evied even where there is no actua
consunpti on of the |luxury. Conming to the Andhra Pradesh
Act, it is submtted that the primary purpose of the Act was to
l evy tax on tobacco and not on the sale or manufacture of it.
On Article 301, it is submtted that the | evy does not inpact on
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the novenent of tobacco or trade in tobacco as interstate
transacti ons were exenpt.

In this background, the conpeting contentions as to the
nmeani ng of the word "luxury" in Entry 62 of List Il are
consi der ed:

a) According to the | earned counsel for the
assessees the word "luxury' is distinct froman
article of luxury and for the purpose of Entry 62
of List Il means the activity of indul gence,
confort, enjoyment.

b) The argunment of learned counsel for the State of
U P. and A P. as to the nmeaning of ’'Luxury’' is
sonmewhat anbival ent. On-the one hand it was
contended that 'luxury’ is-a conponent and

aspect of the goods and that Entry 62 relates to

the exclusive jurisdiction of the State to levy a
tax on such conponent or aspect of the goods.

On the other hand it was contended that | uxury

may arise fromthe use or consunption of

certain kinds of goods or services or indul gence

in certain kind of activities which are luxurious in

nature.
c) According to counsel for the State of West
Bengal , 'luxuries’ conprehends bot h goods and

servi ces which have an el ement of enjoynent,

ext ravagance and whi ch are not necessari es.
Therefore, the State can tax goods which are

per se "luxury goods in the absolute sense |ike
tobacco, liquor, jewellery etc. or other goods by
i mposing a sufficiently high pricelinmt, the
sufficiency being determ ned according to
standards of the niddle class".

The word | uxury may possibly be susceptible of all ‘three

nmeani ngs. According to the Oxford English Dictionary (2nd
Edn; Vol. IX) 'luxury could anpng other neanings be defined
as (1) abundance, sunptuous enjoynent (2) the habitual use
of, or indulgence in what is choice or costly (3) refined and
i ntense enjoynent; neans of |uxurious enjoynment; (4) in a
particul ari zed sense: sonet hing which conduces to enjoynent

or confort in addition to what are accounted the necessaries.
Hence, in recent use, somnething which is desirable but not

i ndi spensabl e and (5) as an attribute as |uxury coach, cruise
duty, edition, flat, liner, shop, tax, trade".

The High Courts and the West Bengal Taxation Tribuna

have accepted the fourth neaning that the tax is on luxury
goods or articles on the basis of the decision in Abdul Kadir
vs. State of Kerala (supra), in which this Court had upheld
the constitutional validity of the Kerala Luxury Tax on Tobacco
(Vvalidation) Act, 1964. The Act had sought to validate the
collection of licence fees by the State under a statutory
provi si on which had been struck down as unconstitutional

The invalidated Rules had required |icences to be taken out
for storage and sal e of tobacco and for payment of |icence fee
in respect thereof. This Court had in A B. Abdul Kadir vs.
Union of India (1962) 2 SCR 741 held the Rules were | aw
corresponding to the provisions of the Central Excise & Salt
Act, 1944 and were superseded by the Finance Act, 1950.
Consequent upon the invalidation of the Rules, applications
were filed by the erstwhile licensees for refund of the fees
collected. The Act was then passed by the States to validate
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the levy as luxury tax. The Act was chall enged on the ground
that it was in fact a duty of excise referable to the exclusive
power of the Union under Entry 84 of List |I. This was
negatived on the ground that there was no provision in the

i mpugned Act which was concerned with the production or

manuf acture of tobacco. The next argument was that tobacco

was not an article of luxury. The argunent was negatived. It
was in that context that this Court held that the Act was
referable to Entry 62 of List Il and said: -

"According to that entry, the State

| egi sl atures can make laws in respect of ’taxes
on luxuries, including taxes on entertai nnents,
anmusenents, betting and ganbling".

Question therefore, arises as to whether
tobacco can be considered to be an article of

[ uxury. The word *luxury’ in the above context
has not been used in the sense of sonething
pertaining to the exclusive preserve of the
rich. The fact that the use of an.articleis
popul ar anong the poor sections of the
popul ati on woul d not detract fromits
description or nature of being an article of

[ uxury. The connotation of the word ’luxury’ is
sonet hi ng whi ch conduces enjoynent over

and above the necessaries of life. |t denotes
sonet hing which is superfluous and not

i ndi spensabl e and to which we take with a
view to enjoy, anuse or entertain

oursel ves. "(p. 227)

It appears to have been assuned that the phrase "tax on

[uxuries" in Entry 62 of List Il meant a tax on articles of |uxury
and the only question was whether tobacco was such an article.

The assessees in the present case do not dispute that tobacco

is an article of luxury but contend that articles of |uxury are not
covered by Entry 62. That was an argunent neither raised nor

consi dered in Abdul Kadir.

The concept of "luxuries" in Entry 62 of List Il was al so
considered in the Federation of Hotel & Restaurant vs.

Union of India (1989) 3 SCC 634. In that case the hote

i ndustry chal l enged the constitutional validity of the Expenditure
Tax Act 1987 (Central Act 35 of 1987). The Union of India

sought to sustain the | egislative conpetence to enact the

i mpugned | aw under Article 248 read with Entry 97 of List | of

the Seventh Schedule. The hoteliers urged that the legislation
was squarely within Entry 62 of List Il since.it inposed a tax on
"Luxuries". Counsel for the hoteliers argued on the basis that a
tax on luxuries was a tax on the price paid for the sale of goods
(vide para 29 of the report). This Court rejected the chall enge
to the Act and upheld it saying that the subject matter of the

i mpugned Act was in pith and substance a tax on expenditure

and not on luxuries or sale of goods.

Anot her decision on the words "tax on luxuries’ in Entry 62

is the case of Express Hotels vs. State of Gujarat: (1989) 3

SCC 677. In that case Legislations of different States, nanely,
the States of Gujarat, Tam | Nadu, Karnataka and West Benga

whi ch i nmposed a tax on 'luxuries’ was chall enged as being
constitutionally invalid. The Acts provided for levy of 'tax on

| uxuries provided in Hotels'. The argunment of the appellants in
that case was that the taxation entry in Entry 62 of List 11

provi ded for taxes on "Luxuries" and took within its sweep, a tax
on goods and articles like jewellery perfunes, |iquor, tobacco
etc. in their aspect and character as articles of luxuries and did
not include "services" or "activities". The argunment was
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rejected and it was held that the levy was valid.
In this case al so argunments proceeded on the basis that
Entry 62 of List Il covered articles of luxury. In none of these
deci sions therefore was this Court called upon to address the
guesti on whether Entry 62 did not cover articles of |uxury and
ought to be restricted to things incorporeal such as enjoynent
or indulgence in what is either choice or costly.
It appears that 'luxury’ has been defined by courts in the
United States of Anerica as " An entirely relative term a free
i ndul gence in costly food, dress, furniture or anything expensive
which gratifies the appetites or tastes; also a node of life
characterized by material abundance and gratification of
expensive tastes’. (Corpus Juris Secundum Vol - |V p.887).
According to this definition, American Courts appear to have
opted for the definition of the word as subnitted by the
assessees and have held that it is an activity. However we
have al so been referred by counsel for the States to other
aut horitative works such as Black’s Law Dictionary (6th Edition)
in which a "luxury tax’ is said to be a generic termfor excise
i nposed on purchase of itens which are not necessaries e.g.
tax on liquor or cigarettes. This definition is inconclusive as it
nerely defines what may have in fact been the subject natter
of tax in a particular statute.
But theoretically ’"luxuries is capable of covering each of
the several neanings ascribed to the word. The question is how
the word is to be construed in the Constitutional entry. Neither
the dictionary meani ng nor the nmeaning ascribed to the word
judicially ( for the reasons stated ) resolve the anmbiguity. The
solution nust be found in the | anguage of the Entry taking into
consi deration the Constitutional scheme with regard to the
i nposition of taxes and the collection of revenues.

Before we proceed further we would |ike to clear the
ground. Whatever be the simlariti es between the Constitutions
of other countries with sinmlar federal structures as this Country
such as the United States, Canada or Australia, this Court has,
as a general rule held that the opinions expressed by the
Courts of those countries may not ‘be hel pful in construing the
al l ocation of legislative heads in.our Constitution
[ See : Chhot abhai Het habhai Pat el VS. The Union of India
(1962) Supp. 2 SCR 1; Province of Madras vs. M s.~ Boddu
Pai danna (supra); State of Bonmbay vs. Chamarbaugwal a
(1957) SCR 874; Atiabari Tea Co. vs. The State of Assam:
(1961) 1 SCR 809; The Autonpbile Transport (Rajasthan)
vs. The State of Rajasthan (1963) 1 SCR 491 ] al t hough they
may be of some relevance in determ ni ng the true character
of particular |egislation (Subrahnmanyan Chettiar vs.
Mut huswanmi Gounder 1940 FCR 188; Union of India vs. H
S. Dhillon (1971) 1 SCC 779, 801-803 ). G ven the wealth of
authority on the question of interpretation of legislative heads in
this country, we deemit sufficient to restrict our opinion based
on the views expressed by this Court.
The Indian Constitution is unique in that it contains an
exhaustive enuneration and division of |egislative powers of
taxation between the Centre and the States. This nutua
exclusivity is reflected in Article 246 (1) and has been noted in
H. M Seervai’'s Constitutional Law of India. Fourth Edition
Vol ume 1 at page 166 in paragraph 1A 25 where, after
comenting on the problens created by the overl apping
powers of taxation provided for in other countries with federa
structures such as the United States, Canada and Australia, the
| ear ned aut hor opined : -

"The lists contained in the Schedule VII to the
G Il. Act, 35, provided for distinct and separate
fields of taxation and it is not w thout
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significance that the concurrent |egislative |ist
contains no entry relating to taxation but
provides only for "fees" in respect of matters
contained in the list but not including fees
taken in any court. List | and List Il of
Schedul e 7 thus avoid overl appi ng powers of
taxation and proceed on the basis of

al | ocati ng adequate sources of taxation for the
federation and the provinces, with the result
that few problens of conflicting or competing
taxi ng powers have arisen under the G1. Act,
35. This scheme of the legislative lists as
regards taxation has been taken over by the
Constitution of India with |ike beneficia
results".

Thi s view has also been reiterated i n Hoechst
Phar maceuti cal's Ltd. and anr. vs. State of Bihar and Os.
(1983) 3 SCR 130 -

"A scrutiny of Lists | and Il of the Seventh
Schedul e woul d show that there is no
over | appi ng anywhere in the taxing power and
the Constitution gives independent sources of
taxation to the Union and the States.

Fol |l owi ng the schenme of the Governnent of

I ndia Act, 1935, the Constitution has made the
taxi ng power of the Union and of ‘the States

mut ual Iy excl usi ve and thus avoi ded the
difficulties which have arisen in some other
Federal Constitutions from overl apping

powers of taxation \005\005\005\005\005. Thus, in our
Constitution, a conflict of the taxing power of
the Union and of the States cannot arise."

(See al so The State of West Bengal vs. Kesoram

Industries Ltd., And Ors. JT 2004 (1) 375 ).

Therefore, taxing entries nmust be construed with clarity

and precision so as to nmaintain such exclusivity, and a
construction of a taxation entry which may |ead to overl apping
must be eschewed. If the taxing power is within a particul ar
legislative field it would follow that other fields in the legislative
lists nust be construed to exclude this field so that there is no
possibility of |egislative trespass.

Classically, a tax is seen as conmposed of two el enents:

the person, thing or activity on which the tax is inposed and the
i nci dence of tax. Thus every tax may be | evied on an object or

an event of taxation. The distinction between the two nay not,
ultimately, be material in the context of the Indian Constitution
as we will find later. But for the time being we may note that
both these elenents are distinct fromthe incidence of taxation
For exanple the tax may be inposed on goods on the event of

their manufacture, sales, inmport etc. The | aw i nposing the tax
may al so prescribe the incidence or the manner in which the
burden of the tax would fall on any person and woul d take

within itself the anbunt and neasure of tax. The inportance of
this distinction lies in the fact that in India, the first two have
been given a Constitutional status, whereas the incidence of tax
woul d be a matter of statutory detail. The incidence of tax would
be relevant in construing whether a tax is a direct or an indirect
one. But it would be irrelevant in determ ning the subject nmatter
of the tax. [ See: Ms. Chhotabhai Jethabhai Patel & Co. vs.

Union of India & Another : AIR 1962 SC 1006 ]

An illustration of this distinction is nicely brought out in
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State of Karnataka v. Drive-in-Enterprises [ ( 2001) 4 SCC

60 ] . Entertainnment tax was | evied by the Karnataka Ci nemas
(Regul ations) Act, 1964 and the Rules framed thereunder by

the State in respect of a filmshow A higher rate of tax was

| evied on persons who drove their cars in to viewthe filmfrom
the confort of their cars. The challenge to the Act was that
entertai nnent tax could be |levied only on hunan bei ngs and

not on any i nani mate object, nanely notor vehicles. The

chal | enge was negatived on the ground that the State was
conpetent to levy tax on entertai nment under Entry 62 List I1.
That was the subject matter of the tax. The incidence of the tax
was on the persons entertained. Clearly the manner in which

the burden would fall viz. on persons either with or wthout

notor vehicles would not affect either the object or the nature of
the tax. Mdtor vehicles were neither the object of taxation nor
the taxabl e event but were part of the incidence of the tax.

Under the three lists of the Seventh Schedule to the

I ndi an Constitution ataxation entry in a legislative list may be
with respect to an object or an event or nmay be with respect to
both. Article 246 nakes it clear that the exclusive powers
conferred on the Parlianent or the States to legislate on a
particular matter includes the power to legislate with respect to
that matter. Hence where the entry describes an object of tax,

all taxable events pertaining to the object are within that field of
| egi sl ation unless /theevent is specifically provided for

el sewhere under a different |egislative head. Were there is the
possibility of |egislative overlap, courts have resolved the issue
according to settled principles of construction of entries in the
| egislative lists.

The first of such settled principles is that legislative

entries should be liberally interpreted, that none of the itens in
the list is to be read in a narrow or restricted sense and t hat
each general word should be held to extend to ancillary or
subsidiary matters which can fairly and reasonably be said to

be comprehended in it (United Provinces vs. M. Atiga

Begam : AIR 1941 FC 16, Western India Theatres Itd. vs.

The Cant onnent Board Poona (1959) ‘Suppl. (2) SCR 63, 69

and ELEL Hotels & Investments Ltd., & Ors. vs. Union of

I ndia (1989) 3 SCC 698).

In Express Hotels vs. State of CGujarat (supra) it was

noted that the view of the Bombay Hi gh Court in State of

Bonbay vs. RMD Chamar baugwal a AIR 1956 Bom 1 that

what was contenplated in Entry 62 was "a tax on certain

articles or goods constituting |uxuries and not | egislation
controlling an activity which nmay not be a necessary activity",
was overruled by this Court in State of Bombay vs. RMD

Chamar baugwal a ((1957) SCR 874). The view of the Calcutta

H gh Court in Spences Hotel Private Ltd., vs. State of West

Bengal 1975 Tax LR 1890 (Cal) to the effect that A tax |evied
under Entry 62 cannot be restricted to certain articles only but
may al so be extended to things incorporeal"” was affirned, it

was said :-

"The concept of a tax on ’luxuries’ in Entry

62, List Il cannot be limted nerely to tax
things tangi ble and corporeal in their
aspect as 'luxuries’. It is true that while

frugal or sinple food and nedici ne may be
classified as necessities; articles such as
jewel l ery, perfume, intoxicating |iquor
tobacco, etc., could be called articles of
luxury. But the legislative entry cannot be
exhausted by these cases, illustrative of
the concept. The entry enconpasses al

the mani festations or enanations, the
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notion of 'luxuries’ can fairly and
reasonably (sic) can be said to

conprehend the el enent of extravagance

of indul gence that differentiates 'luxury’
from’ necessity’ cannot be confined to

goods and articles. There can be el enents

of extravagance or indul gence in the

quality of services and activities." (p.690).

It was also held that :-

"The concept of ’'luxuries’ in the |legislative
entry takes within it everything that can
fairly and reasonably be said to be

conpr ehended in it\005\005\005\005\005 so | ong as
the | egislation has reasonable nexus with

the concept of ’'luxuries” in the broad and
general sense i n"which the expressions in

| egislative tests (sic lists) are
conprehended, the | egislative conpetence
extends to all matters 'with respect to' that
field or topic of l|egislation™ (p-692).

But as we have already noted and as is abundantly clear
fromthe passages quoted, the decision was given on the
assunption that articles of luxury are covered by Entry 62 List I
and cannot be held to be an authority for the proposition that
articles or goods are, as a matter of construction, fairly and
reasonably includible.in that entry-:

The argument of M. Salve is in fact that the breadth of an
entry is curtailed by the second principle of construction. The
second principle is that conpeting entries nust be read

har moni ously. The proper way to avoid a conflict would be to
read the entries together and to interpret the |anguage of one
by that of the other (CGovernor General in Council vs.

Provi nce of Madras (1945) FCR 179 at pg. 191-192 ); State

of Bonbay vs. Narottandas Jet habhai 1951 SCR 51; Bar

Council of U P. vs. State of U P.. & Anr. (1973) 1 SCC 261;

D.G Ghose & Co. (Agents) (P) Ltd. vs. State of Kerala &

Anr. (1980) 2 SCC 410; Federation of Hotel and Restaurant

vs. Union of India (1989) 3 SCC 634, 657, 667-668; State of
West Bengal vs. Kesoram I ndustries 2004 (1) SCALE 425,

462; in the matter of Central Provinces and Berar Sales of
Motor Spirit and Lubricants Taxation Act, 1938; Al R (1939)

FC 1,8,40 ).
The argurment of the assessees is that the tax leviable
under Entry 62 List Il cannot be a tax on goods as that woul d

not only allowthe State to levy sales tax in contravention of Art.

286 but would permt trespass onto the Union's Legislative
fields under Entries 83 and 84 of List |. Indeed the contention of
the assesses is that the States have by the inpugned

| egi sl ations, done just that. Entry 83 denmarcates the Union’s
power to legislate with respect to "Duties of custons including
export duties". Entry 84 speaks of "Duties of excise on tobacco
and ot her goods manufactured or produced in India except ( a)
al coholic liquors for human consunption ( b) opium Indian

henp and other narcotic drugs and narcotics but including
medi ci nal and toil et preparations containing al cohol or any
subst ance included in sub-paragraph (b) of this entry".

The States have countered this by contending that Entry

62 List Il envisaged a tax on |uxury goods. Wereas duties of
Exci se, Custons and Sales Tax are not directly on the goods

but with reference to goods and that the taxes are |eviable on
the events of manufacture, inport/export and sale. According to
the States this Court has held so while construing Article 289
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(1) in Re: The Bill to Anmend Section 20 of the Sea
Custons Act, (1964) 3 SCR 787. In the |anguage of the
Court:

"The taxable event in the case of duties of
excise is the manufacture of goods and the

duty is not directly on the goods but on the
manuf acture thereof. We may in this

connection contrast sales tax which is also

i mposed with reference to goods sold,

where the taxable event is the act of sale.
Therefore, though both excise duty and

sales tax are levied with reference to

goods, the two are very different inposts;

in one case the inmposition is on the act of
manuf acture or production while in the

other it is on the act of sale. In neither case
therefore can it be saidthat the excise duty
or sales tax is a tax directly on the goods

for inthat event they will really becone the
sanme tax. It would thus appear that duties

of excise partake of the nature of indirect
taxes as known to standard works on

econonics and are to be distinguished
fromdirect taxes |ike taxes on property and

i ncone.

Simlarly in the case of duties of
custons including export duties though
they are levied with reference to goods, the
taxabl e event is either the inport of goods
within the custons barriers or their export
out side the custons barriers. They are al so
indirect taxes |ike excise and cannot-in our
opi ni on be equated with direct taxes on
goods t hensel ves"

Therefore according to the States, the argunent of the

assessees that the existing entries on taxation indicated that
Entry 62 of List Il could not cover goods was w thout substance.
The submi ssion of the assessees proceeds on two

premi ses : the first that taxation of an object can only be with
reference to a taxable event and second V026 that all taxable
events have been covered by the legislative entries. As far as
the first premise is concerned, it may be that a tax on a thing or
goods can only be with reference to a taxable event, but there

is a distinction between such a tax and a tax on the taxable
event. In the first case the subject matter of tax is the goods
and the taxable event is within the incidence of the tax on the
goods. In the second the taxable event is the subject natter of
tax itself.

The first prem se paraphrased is that even a tax on goods
isreally a tax on a taxable event. The decision in the Sea
Customs Act case (supra) which was rendered by this Court in

its advisory capacity under Art. 143 was concerned with the
construction of Art. 289 of the Constitution. The nature and

i ncidence of the taxation entries in the legislative tests was
directly in issue and it was on the determination of this issue
that the power of the Union to levy tax on property of the States
under Art. 289 was considered (p. 822-823 of the report). A tax
on property was described as a direct tax and taxes on the
taxabl e events in respect of property as indirect taxes based on
the inpact on the property. However even in respect of ’direct
taxes" ( in the sense used by the Court in that decision ) it was
hel d by Ayyangar, J. in his concurring opinion, that it was
ultimately a question of degree of inpact. He said ( at pg. 917
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of the report ) "for in the ultimate analysis the distinction
between a direct and an indirect tax is a distinction based upon
the difference in inpact which is also expressed as a distinction
based upon its being not on property but on a taxable event in
relation to property. If the taxable event is nmerely the
owner ship of the property and on the beneficial interest
therein, it would be a direct tax, whereas if the connection
bet ween the property and the tax payer is not nerely
owner shi p but sonething el se such as a transaction in relation
toit, then it would be an indirect tax." In other words it is the
taxabl e event of ownership which survives for taxation in al
entries |levying tax on goods, articles or objects. It is true that
this Court in The Central Provinces and Berar Sal es of
Motor Spirit and Lubricants Taxation Act, 1938; AIR 1939
FC 1 has held the excise duty is a tax on goods. This was
because ordinarily the power to inpose a tax on goods woul d,
by virtue of Article 246 enconpass the power to levy a tax in
respect of goods: Thus there appears to be no doubt that the
first prem se contended for by M. Salve is correct.
The | ogical corollary of holding that taxes are inposed
only on taxable events is that even when an entry speaks of a
| evy of a tax on goods it does not include the right to inpose
taxes on taxabl e events which have been separately provided
for under other taxation-entries. The tax in respect of goods has
sonetines been referred to as a tax on an aspect of the goods
and sonetimes as the taxabl e event ( See : Federation of
Hotel & Restaurants vs. Union of India (1989) 3 SCC 634 ).
What ever the term nology, because there can be no
overlapping in the field of taxation, such a tax if specifically
provi ded for under one legislative entry effectively narrows the
fields of taxation available under other related entries. It is also
natural 'when considering the anbit of an express power in
relation to an unspecified residuary power, to give a broad
interpretation of the former at the expense of the latter’
(Madras Province vs. Boddu Paidanna AR 1942 FC 33, 37
per Gwer C. J.). For example the State cannot under the garb
of luxury tax under Entry 62 List (Il inpinge on the exclusive
power of the Union under Entries 83 and 84 of List | by nerely
describing an article as a luxury. O course the States do have
the exclusive power under Entry 54 of List Il to legislate wi'th
respect to "Taxes on the sale and purchase of goods other than
newspapers", but that power has been explicitly nade "subject
to the provisions of Entry 92A of List I".

Entry 92A of List | speaks of

"Taxes on the sale or purchase of goods
ot her than newspapers, where such sale
or purchase takes place in the course of
inter-state trade or comerce "

Apart fromthis limtation on the States’ jurisdiction to |evy

sales tax, are the restrictions placed by Article 286. Article
286(1) prohibits the States frominposing or authorizing the

i mposition of tax on the sale or purchase of goods where such

sal e or purchase takes place (a) outside the State, or (b) in the
course of the inport of the goods into, or export of the goods

out of, the territory of India. In addition Article 286 (3) provides
that :

"Any sale of a State shall, in so far as it inmposes, or

aut horizes the inposition of \026

(a) a tax on the sale or purchase of goods
declared by Parliament by |aw to be of specia
i mportance in inter-State trade or commrerce

or
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(b) a tax on the sale or purchase of goods, being
a tax of the nature referred to in sub-clause

(b), sub-clause (c) or Sub-clause (d) of clause

(29A) of Article 366,

be subject to such restrictions and conditions in
regard to the system of |evy, rates and ot her

i ncidents of the tax as Parliament may by | aw
speci fy".

Thus Parlianent has been given the overriding power to

l[imt the rates of sales taxes which are otherwi se within the
excl usi ve conpetence of the States in respect of certain itens
of sal e and purchase. The rel evant clause for our purpose is
clause (a) of Art. 286(3) which allows Parliament to enact a | aw
decl aring goods to be of special inportance in inter-state trade
or conmmerce

In exercise of this power, Section 14 of the Central Sales

Tax Act. 1956 has declared certain goods to be of specia

i mportance in inter-state trade or comrerce. This includes
tobacco both in un-manufactured and nmanufactured form The
States have been restricted frominposing or authorizing the

i mposition of tax on the sale or purchase of ‘the declared goods
within the State upto a maximumlimit of 4 per cent of the sale
or purchase price under Section 15 of the Central Sales Tax

Act, 1956.

In Decenber, 1956, the National Devel opnent Counci |

Pl anni ng Conmi ssi on, Governnent of India, and the States

agreed that the sales tax in respect of inter alia tobacco should
be replaced by a surcharge on the Central Excise Duties, the

i ncome derived there from being distributed anmongst States on
the basis of consunption, subject to the incone fromthe States
bei ng assured. Pursuant to this and the recommendation of the

Fi nance Conmission in its report dated 30th Septenber, 1957,

the Additional Duties of Excise (Goods of Special |nportance )
Act 1957 was passed by Parlianent. The object of the Act was

to inmpose additional duties of excise in replacenment of the
sales tax levied by the Union and the States on sugar, tobacco
and mllnmade textiles and to distribute the net proceeds of
these taxes, except the proceeds attributable to Union
territories, to the States. Provision was made that the State
which levy a tax on the sale or purchase of these comuvdities
after the 1st April, 1958 could not participate in the distribution of
the net proceeds of the additional |evy under the ADE Act.

Provi sion was al so being made in the Act for including specified
goods in the category of goods declared to be of specia
importance in inter-State trade or comrerce so that, follow ng
the inposition of uniformduties of excise on them the rates of

sales tax if levied by any State were subject from 1st April, /1958
to the restrictions in Section 15 of the Central Sal es Tax Act,
1956.

Section 3 of the ADE Act is the charging section under

whi ch additional excise duties are |eviable on specified goods
manuf actured or lying in stock. Sub-section (1) of Section 3
reads : -

"3. Levy and collection of additional duties
\026 (1) There shall be levied and collected
in respect of the followi ng goods, nanely,
sugar, tobacco, cotton fabrics, rayon or
artificial silk fabrics and wool en fabrics
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produced or manufactured in India and on

all such goods lying in stock within the
precincts of any factory, warehouse or

ot her prem ses where the said goods

wer e manufactured, stored or produced,

or in any prem ses appurtenant thereto,
duties of excise at the rate of rates
specified in the First Schedule to this Act."
(Enphasi s added).

No State can levy luxury tax on items covered by Section

3 of the ADE Act in respect of goods for the same taxabl e event
i.e. goods stored on nanufacture, just by describing the goods
as luxury goods. The overl appi ng of the powers exercised

under Entry 84 of List I and Entry 62 of List Il would then be
evident. Simlarly storage or stocking of inported goods is
covered by Entry 83 of List | and cannot be made the subject of
| evy by the States.

By the Constitution (Forty-sixth Amendnment ) Act, 1982

the phrase "tax on the sale or purchase of goods" was

ext ensi vely defined by the introduction of Cause 29A in Article
366. It reads :-

"(29A) 'tax on the sale or purchase of goods’
i ncl udes \026

(a) a tax on the transfer, otherwi'se than in
pursuance of a contract, of property in any
goods for cash deferred paynment or other

val uabl e consi deration

(b) a tax on the transfer of property in goods
(whet her as goods or in some other form
i nvol ved in the execution of a works contract;

(c) a tax on the delivery of goods on hire
purchase or any system of paynent by
i nstal ments;

(d) a tax on the transfer of the right to use any
goods for any purpose (whether or not for a

specified period) for each, deferred paynent

or other val uabl e consi deration’

(e) a tax on the supply of goods by any
uni ncor porated associ ati on or body of persons
to a nenber thereof for cash, deferred
paynment or ot her val uabl e consi deration

(f) a tax on the supply by way of or as part of any
service or in any other manner whatsoever, of

goods, being food or any other article for

human consunption or any drink (whether or

not intoxicating), where such supply or

service, is for cash, deferred paynment or other

val uabl e consi deration

and such transfer, delivery or supply of any goods
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shal |l be deenmed to be a sale of those goods by the
person nmaking the transfer, delivery or supply and a
purchase of those goods by the person to whom

such transfer delivery or supply is nmade";

However whil e w dening the scope of Entry 54 of List II,

the powers of the State to | evy such tax are subjected to a
correspondi ng restriction as a consequence of the constitutiona
curbs inposed on sales tax under Article 286 read with

Sections 14 and 15 of the Central Sales Tax Act, 1956 and the
ADE Act, 1957. "The tax leviable by virtue of sub-clause (b) of
clause (29-A) of Article 366 of the Constitution thus becones
subject to the sane discipline to which any | evy under Entry 54
of the State List is made subject to under the Constitution. The
position is the same when we | ook at Article 286 of the
Constitution. |f any decl ared goods which are referred to in
Section 14 of the Central Sales Tax Act, 1956 are involved in
such transfer, supply or delivery, which is referred to in clause
(29-A) of Article 366, the sales tax law of a State which

provides for |evy of sales tax thereon will have to conply with
the restrictions mentioned Section 15 of the Central Sal es Tax
Act, 1956.

No State can therefore by describing an itemas a | uxury,

seek to levy tax on its supply. It cannot be disputed that as far
as UP and AP are concerned, were it not for their Interpretation
of Entry 62 of List Il, the tax would be referable only to Entry 54
List Il. If Entry 62 List Il does not allow the taxation of goods,
the I evy woul d not be constitutionally sustainable.

In our opinion to read Entry 62 List Il as including articles

of luxury cannot allow all these constitutional restrictions to be
by- passed allowing States to | evy tax on the supply of goods by
descri bing them as | uxury goods. As has been rightly

contended by M. Parasaran appearing for the Union of India,

the supply of luxury is nothing but the supply of goods since the
goods thensel ves constitute the |uxury.

So even if tobacco is an article of luxury, a tax on its

supply is within the exclusive conpetence of the State but

subj ect to the constitutional curbs prescribed under Article 286
read with Sections 14 and 15 of the Central Sal es Tax Act,

1956 and nost inportantly the ADE Act of 1957 under which no

sal es tax can be levied on tobacco at all if the State was to take
the benefits under that Act.

Despite the subtraction of the rights to | evy excise or

custons duties and the restraint on the States to | evy sal es tax
in cases when the states can levy tax on goods we still have to
det erm ne whether Entry 62 of List Il covers taxes on goods at

all.

In view of the decision in the Sea Custons Act case, the

second preni se propounded by M. Salve is unacceptable. As

we have seen, in that case this Court held that the taxable

event of ownership is inplicit in the concept of taxes on goods.
That the entries on taxable events in the |legislative lists are not
exhaustive is also recognised and provided for in Art. 248 (2)

whi ch provides for the power of Parlianment to nake any | aw

i mposing a tax not mentioned in either the Concurrent or State
lists. This residuary power is reflected in Entry 97 of List I.
Furthernore if an article or goods are taxable only with respect
to a taxable event, and if, as contended by M. Salve, al

taxabl e events have been provided for in the different |egislative
heads, then by that token no object or goods could be taxable.
This woul d render the various entries in the State List including
entries 57 and 58 contentless. As we cannot accept that the
taxation entries exhaustively enunmerate all taxable events, it
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does not follow that Entry 62 of List Il does not cover goods. It
is not possible therefore to hold nerely on such a construction
of the legislative lists and the taxation entries therein, that Entry
62 List Il does not pernit the States to levy tax on articles of
[ uxury.

Havi ng rejected the second prem se contended for by M.

Sal ve, the next question is whether the | anguage of Entry 62

List Il would resolve the issue. The juxtaposition of the different
taxes within Entry 62 itself is in our view of particular
significance. The entry speaks of "taxes on luxuries including
taxes on entertai nments, anusements, betting and ganbling”.

The word "including” nmust be given some neaning. In ordinary
parlance it indicates that what follows the word "includi ng"
conprises or is contained in or is a part of the whole of the
word precedi ng. The nature of the included itens woul d not

only partake of the character of the whole, but may be

construed as clarificatory of the whole.

It has also been held that the word 'includes’ may in

certain contexts bea word of limtation ( South Gujarat

Roofing Tiles Manufacturers vs. State of GQujarat (1976) 4

SCC 601). In the context of Entry 62 of List Il this would not
mean that the word 'luxuries’ wuld be restricted to

entertai nnents, anusements, betting and ganbling but woul d

only enphasise the attribute which is comon to the group. If

| uxuries is understood as neani ng sonething which is purely

for enjoynment and beyond the necessities of |ife, there can be
no doubt that entertai nnents, anusenents, betting and

ganbl i ng woul d conme wi thin such understanding. . Additionally,
entertai nnents, anusenents, betting and ganbling are al
activities. ’'Luxuries’  is also capable of neaning an activity and
has primarily and traditionally been defined as such. It is only
derivatively and recently used to connote an article of |uxury.
One can assune that the coupling of these taxes under one

entry was not fortuitous but because of these conmmon
characteristics.

Where two or nore words are susceptibl e of anal ogous

nmeani ng are cl ubbed together, they are understood to be used

in their cognate sense. They take, as it were, their col our ~from
and are qualified by each other, the meaning of the genera

word being restricted to a sense anal ogous to-that of the Iess
general . As said in Maxwell on the Interpretation of Statues
12th Edn. P.289.

"Words, and particularly general words,

cannot be read in isolation; their colour

and their content are derived fromtheir

context ."

Put in other words the included words may be clarificatory
or illustrative of the general word. Thus in U P.. State v. Raja
Anand; (1967) 1 SCR 362, while construing Art. 31A (2) as
enacted by the Constitution (Seventeenth Amendnent ©) Act,
1964 the rel evant excerpt of which read as: -

"31A(2) In this article\027

(a) the expression "estate’ shall in

relation to any | ocal area, have the
sanme neani ng as that expression

or its local equivalent has in the

existing law relating to |l and tenures

in force in that area and shall al so

i ncl ude\ 027
(i) XXX XXX XXX XXX XXX
(ii) XXX XXX XXX XXX XXX

iii) any land held or let for
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pur poses of agriculture or for
purposes ancillary thereto,

i ncl udi ng waste | and, forest

land, land for pasture or sites of
bui | di ngs and other structures
occupi ed by cultivators of |and,
agriculture | abourers and vill age
artisans;

this Court said:-

"“I'n our opinion the word "including”
is intended to clarify or explain the
concept of land held or |et for purposes
ancillary to agriculture. The idea seens
to be to renpve any doubts-on the point
whet her waste | and or forest |and could

be hel d to be capabl e of being held or

| et for purposes ancillary to agriculture.™

In the present context the general nmeaning of 'luxury' has
been explained or clarified and nmust be understood in a sense
anal ogous to that of the | ess general words such as

entertai nnents, anusements, ganbling and betting, which are
clubbed with it. This principle of interpretation known as
"noscitur a sociis’ /'has received approval in Rai nbow Steels
Ltd. vs. C S . T.: (1981) 2 SCC 141, 145 although doubted in its
i ndi scrim nate application in State of Bombay vs. Hospita
Mazdoor Sabha : AIR 1960 SC 610.  In the latter case this
Court was required to construe Section 2(j) of the Industria
Di sputes Act which read:

"Section 2(j) provides that 'industry’
nmeans any busi ness, trade, undert aking,
manuf acture or calling of enployers and

i ncl udes any calling, service, enmploynent,
handi craft or industrial occupation or
avocati on of workmen".

It was found that the words in the definition were of very
wi de and definite inport. It was suggested that these words
shoul d be read in a restricted sense having regard to the
included itens on the principle of "noscitur a sociis”. The
suggestion was rejected in the foll ow ng | anguage:

"It nust be borne in mnd that noscitur a
sociis is merely a rule of construction
and it cannot prevail in cases where it is
clear that the wi der words have been

del i berately used in order to nake the
scope of the defined word

correspondingly wider. It is only where
the intention of the Legislature in
associ ating wi der words with words of
narrower significance is doubtful, or

ot herwi se not clear that the present rule
of construction can be usefully applied.
It can also be applied where the

meani ng of the words of w der inport is
doubt ful ; but, where the object of the
Legi slature in using wider words is clear
and free of anmbiguity, the rule of
construction in question cannot be
pressed into service". (p.614)
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We do not read this passage as excluding the application

of the principle of noscitur a sociis to the present case since it
has been anply denonstrated with reference to authority that

the meaning of the word "luxury” in Entry 62 is doubtful and has
been defined and construed in different senses.

In Bl ack Di anond Beverages vs. Commercial Tax

Oficer (1998) 1 SCC 458, the definition of "sale price’ with
respect to notified cormodities under Section 2(d) of the West
Bengal Sales Tax Act, 1954 was sought to be restricted with
reference to the specific inclusion of suns charged for

containers etc. The argunent was that since frei ght charges

were not expressly included they nust be taken to have been
excluded fromthe "sale price’. In that context this Court said
that the inclusive part of the definition cannot prevent the nain
provision fromreceiving its natural neaning and that according
to the natural nmeaning 'sale price’ included freight charges. It
was said that by the inclusion sale price was extended to nean
sonet hing which would not ordinarily cone within its definition
The deci sion is not of relevance as it is nobody’ s contention

that luxuries in the sense of ‘enjoynment would not naturally

cover entertai nnents, amusenments, betting and ganbling.

We are aware that the maxi m of noscitur a sociis may be

a treacherous one unless the 'societas’ to which the ’socii

bel ong, are known. The risk may be present when there is no

ot her factor except contiguity to suggest the 'societas’. But
where there is, as here, a term of w de denotation which is not
free fromanbiguity, the addition of the words such as

"including’ is sufficiently indicative of the societas. As we have
said the word "includes' in the present context indicates a
conmonal ity or shared features or attributes of the including
word with the included.

Furt hernore where articles have been nmade t he object of

taxation, either directly or indirectly, the entries in the

| egislative lists have specifically said so or the inpost is such
that the subject matter of tax follows by necessary /inplication

In List Il itself, the State |egislature has been given the right to
| evy taxes on the entry of goods under Entry 53, on 'carriage of
goods and passengers’ under Entry 56, on 'vehicles’ under

Entry 57 and on ’'animals and boats under Entry 58. There is

no instance in any of the legislative lists of a tax being | eviable
only with reference to an attribute. An attribute asan object of
taxation without reference to the object it qualifies would lead to
| egi sl ati ve mayhem blur the careful demarcati on between

taxation entries and upset the el aborate schene enbodied in

the Constitution for the collection and distribution of revenue
between the Union and the States. For exanple would a

| uxury vehicle be subjected to tax under Entry 62 or Entry 57 of
List 11? In the latter case, the | evy would be subject to
provisions of Entry 35 of List Ill and hence capable of being
over-ridden by Parlianment. |If it is referable to Entry 62 there
woul d be no such concurrent power in Parliament.

Hence on an application of general principles of

interpretation, we would hold that the word ’'luxuries’ in Entry 62
of List Il means the activity of enjoynent of or indulgence in that
which is costly or which is generally recogni zed as being

beyond the necessary requirenents of an average menber of

soci ety and not articles of |uxury.

Lest we be accused of a blind adherence to a strictly

verbal interpretation we may note that the legislative history
behind Entry 62 of List-1l does not mlitate agai nst the
concl usi on reached by us on a pure question of interpretation

The Government of India Act, 1915 Act (as anended by the
CGovernment of India Acts 1916 and 1919) provided for the
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di vision of the country into provinces including the two
Presi denci es of Bengal and Madras (Section 46). The |oca

| egi sl ature of each province was enpowered to rmake | aws

under S. 80-A of the 1915-19 Act "for the peace and good
government" of that province. On 16th Decenber, 1920 the
Schedul ed Taxes Rules were nade which permtted the
Legi sl ative Council of a province for the purpose of the |oca
government to inpose taxes listed in Schedule | to the Rul es.
These included inter alia:

S.No.3 . A tax on any formof betting or ganbling
permtted by | aw.

Sl .No.5 A tax-on anmusenents
Sl .No.6. A tax on any specified |uxury.

't was noted by the Indian Taxation Enquiry Committee in
its report in-1924-25 that tobacco was not subjected to tax. It
was recomended that a regul ar excise system should be put
in place on the manufacture of tobacco products or a |evy of
sales tax or licensing fee onretail vendors of tobacco. It is of
significance that there was no suggestion of a |evy being
i nposed on tobacco under List | Sl.No.6.

Bet ween t he Governnment of India Act 1915-1919 and the
CGovernment of India Act, 1935, these lists underwent a change.
Under the 1915-1919 Act there was indication-only of the
provinci al powers of | egislation thereby |eaving every other
subject within the legislative powers of the Centre. In 1921, the
Devol ution Rules came into force. Schedule | to the Rul es
contained two parts. Part | of Schedule | contained the subjects
whi ch could be legislated or by the Indian Legi sl ature.

Provinci al subjects were classified under Part Il. The sources
of provincial revenue included in the Schedules to the
Schedul ed Taxes Rules were retained in Part Il with the

pr ovi nces.

Schedul e VI1 of the Governnent of India Act, 1935 which
repeal ed the 1915-1919 Act also classified the |egislative
powers between the Federation and the Provinces. It
contained two exclusive lists and one concurrent list. List | of
the Schedul e was the Federal Legislative List and conprised
matters exclusively assigned to the Federation. Entry 45 read
"Duties on excise on tobacco and other goods manufactured or
produced in India". List Il which was the Provincial Legislative
Li st contained an Entry No. 48 "Taxes on the sal e of goods"
and on advertisenents. Entry 50 read: "Taxes on luxuries
i ncluding tax on entertai nnent, anmusement, betting and
ganbling”. Here too there is no evidence of any tax being
i nposed by the State under this entry on any goods. On the
ot her hand the inposition of tax on tobacco was brought under
Entry 45 of List I.

Entry 50 of the Provincial List (now Entry 62 of List I1) was
resorted to i npose entertai nment tax on ci nenma houses under

the Cantonnments Act, 1924 by the State of Bonbay. The tax

was upheld on the ground that the entry contenplated a | aw

whi ch i nmposed tax on the act of entertaining \026 Wstern India
Theatres Ltd. vs. The Cantonment Board, Poona (1959)

Supp. (2) SCR 63, 69.

Prior to the fram ng of the present Constitution the

debates in the Constituent Assenmbly show that the suggestion
that Entry 62 of List Il should read as "taxes on entertainnents,
anmusenents, betting and ganbling, racing and other such

| uxuries" was negatived on the ground that it would cut down
the scope of the entry. The exanple of a tax on servants which
"shoul d probably be within the unamended entry" was cited as
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bei ng possi bly excluded by the anendnent. |In fact "a tax on
neni al s and domestic servants" was, under Schedule Il of the

Taxes Rul es framed under the 1915-1919 Act, within the

conpetence of the Provincial Legislative Council to inpose, or
with the authority of the State Legislative Council within the
conpetence of any local authority. 1t was an entry distinct from
the authority conferred on the State Legislative Council to

i npose a 'tax on any specified |uxury’ under Schedule |I of the

Taxation Rules. In any event ’'servants and nenials’ could
hardly be equated with "goods". It was probably their
enpl oyment whi ch was considered as a possible luxury. It is

again to be enmphasi zed that the rejection of the suggestion was
not because of the possible exclusion of |uxury goods.

After the Constitution cane into force, except for the
decision of this Court in A B. Abdul Kadir vs. State of Kerala
(supra), in 1976, Entry 62 of List Il was not invoked save for the
pur pose of |evyinga tax on ganbling and betting (State of
Bonbay vs. R M D. Chamar baugwal a (1957) SCR 874) or for
| evying tax on the provisions of enjoynent or indul gence of
facilities in hotels and restaurants (Express Hotels vs. State of
CGuj arat (1989) 3 SCC 677; ~ELEL Hotel's & Investnments Ltd.

& Ors. vs. Union of India (1989) 3 SCC 698; East India

Hotels Ltd. vs. State- of West Bengal (1990) Supp. SCC 755;
Spences Hotels Pvt. Ltd. -and Anr. vs. State of West Benga

and Ors.. (1991) 2/SCC 154 and East India Hotels Ltd,

Srinagar vs. State of ' J & K. and Anr. (1994) Supp. 2 SCC

580) .

Thus the constitutional history of Entry 62 of List Il would
show that despite the existence of an entry pertaining to 'luxury
tax’ in all the Constitutional Acts, from 1915 onwards, the tax
was never sought (save in the case of Abdul Kadir) to be

i nposed on goods till 1993. The net hod of taxing |uxury goods

i nvariably was by subjecting themto the extant fiscal regines of
exci se duties, sales tax, custons dutiesetc. at heavier rates.
No distinction is made in Article 366 (29A) or Article 286 or
Entries 83 and 84 of List | as to the nature of the goods which
may be the subject matter of sale( excise or inport be they
articles of necessity or articles of luxury. This'is also the sense
in which States have all al ong understood the word as i ndi cated
in their evidence given in response to the question posed by the
Taxation Enquiry Conmi ssion with reference to the 1levy of

sales tax in 1953-54 . The question was "should there be

special rates of levy, higher than the ordinary rate for certain
articles ? If so, for which types of articles?". The response to
this question by all the States was in the affirmative: It would
suffice for our purposes to note the response of the two States
whose statutes are inmpugned viz. AP and UP. Andhra Pradesh

sai d:

“In this State, special rates of tax at a
hi gher rate are levied on articles
mentioned in Section 3(2) of the Act,

which are luxury goods. It is proposed

to increase the nunmber of articles in this
list by incorporating certain other itens
brought to notice by the lists of the other
States."

Simlarly Utar Pradesh said:

"Special rates of |evy, higher than the
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ordinary rates are justified in respect of
many | uxury goods, needs on which

unduly high profits are being made by

the producers or deal ers and goods of

whi ch are consunpti on shoul d be

di scour aged. "

Hi storically therefore the tax on |uxury goods was seen as

a part of Entry 54 of List Il or Entries 83 and 84 of List |I but not
as a tax leviable under Entry 62 of List Il. The only exception
was the Kerala Validating Statute which was the subject matter
of Abdul Kadir where the assessee did not question that Entry

62 related to goods and articles and the sol e point of protest
was that tobacco was not an article of luxury. It was only in
1993 the State of Maharashtra enacted the Bonbay Luxury Tax

Act, 1993 directly inposing luxury tax on goods. This was

wi thdrawn in 1994 but the other states soon followed suit
culmnating in arash of such |legislation some of which are now
i mpugned before us where the question as to the leviability of
Luxury tax on goods is squarely raised.

G ven the language of Entry 62 and the |egislative history

we hold that Entry 62 of List 1l does not pernit the levy of tax on
goods or articles. In our judgment, the word "luxuries" in the
Entry refers to activities of indul gence, enjoynent or pleasure.
In as nmuch as none /of the inpugned statutes seek to tax any
activity and adnmttedly seek to tax goods described as |uxury
goods, they nust be and are declared to be |egislatively

i ncompet ent. However foll owi ng the principles in Somiya
Organics (India) Ltd. vs. State of U P. (2001) 5 SCC 519

whil e striking down the inmpugned Acts we do not think it
appropriate to allow any refund of taxes already paid under the
i mpugned Acts. Bank guarantees if any furni shed by the
assessees will stand di scharged.

It was stated on behalf of the State Governments that
after obtaining interimorders fromthis Court against recovery
of luxury tax, the appellants continued to charge such tax from
consuners/custoners. It is alleged that they did not pay such
tax to respective State Governnments. It was, therefore
submitted that if the appellants are allowed to retain the
amounts collected by themtowards |uxury tax from consumers,
it would anpbunt to "unjust enrichnent™ by them

In our opinion, the submission is well founded and

deserves to be upheld. |If the appellants have col |l ected any
amount towards |uxury tax from consuners/custoners after
obtaining interimorders fromthis Court, they will pay the said
amounts to the respective State CGovernnents.

In view of our opinion on the scope of Entry 62 List I, we
do not think it necessary to answer the other issues raised in
these appeal s which are | eft open

Accordingly, WP. No. 567 of 1994; WP. Nos. 568-569 of
1994 are allowed. C A Nos. 123-125 of 1995 are disni ssed
al beit for different reasons. C. A No. 2123 of 1999, C. A Nos.
2124-25 of 1999, C A No. 2126 of 1999, C. A No. 2127 of 1999
and C. A. Nos. 2552-2553 of 1999, C. A No.7870 of 1996, C. A
No. 6891 of 1996, and C. A. No. 6365 of 2000 are all owed.
There will be no order as to costs.




