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ACT:

Industrial Disputes Act, 1947, sections 2(o0) and 25F
scope of-"Term natiion of service for any reason what soever"
in the definition "retrenchnment"” clarified.

Construction of Section 9A-Casual |abour, term nation
of services of-Railway Establishnent Code, Rules 2501 and
2505, expl ai ned.

HEADNOTE:

The appellant joined service as a gangnan in Southern
Railway on July 1, 1948. In course of his service he was
transferred to various places. Wile he was working as a
Lascar at Ernakulam he was transferred, sone time.in Mrch
1970 by way of punishnent for his Union activities in the
capacity of GCeneral Secretary of the Southern Railway
Construction Workers Union, Ernakulam to Podannur in Tam
Nadu. However, his transfer was cancell ed and he joined duty
on 20-2-1971 at  Ernakul am The Mnistry of Labour
Government of India, by its letter dated April 23, 1974
directed treatment of his entire period of absence from8th
March, 1970 to 19th February, 1971 as duty. |(Later, the
appel | ant approached the Labour Court for recovering sone of
his dues which renmained pending for along tine. As the
appel lant and those simlarly situated were likely to reach
the age of superannuation and by the unfair |abour practice,
nanely, treating themonly as 'daily rated |abour’, of the
Rai | way Adm nistration, they were |likely to be denied the
full retirenent benefits, appellant and several others filed
awit petitionin the H gh Court of Kerala, praying for a
direction that they should be treated at |east as tenporary
railway servant with attendant benefits. During the pendency
of the matter, in connection with the demand for all the
benefits granted by the Central Pay Commission being
extended to the category of enpl oyees to which the appell ant
bel onged the appellant undertook a fast, but broke the sane
on Septenber 28, 1974 at the intervention of the Assistant
Labour Comm ssioner. Taking advantage of the appellant’s
absence, the respondents terninated his service wth
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retrospective effect, i.e., from 18-9-1974 on the ground of
unaut hori sed absence. A | earned single Judge havi ng
di smissed the sane, the matter was taken in appeal before
the Division Bench. In the appeal, it was contended that the
term nation of service of the appellant in the circunmstances
woul d constitute retrenchnment within the neaning of section
25F of the Industrial Disputes Act, 1947 and, therefore, the
order of termnation was invalid. The matter was referred to
the Full Bench which held that there was no retrenchnment and
di smi ssed the appeal. Hence, the appeal by special |eave.

Al'l owi ng the appeal, the Court
252
N

HELD: 1. The expression "term nation of service for any
reason whatsoever" in~ the definition "retrenchment" in
section 2(o0) of the |Industrial Disputes Act, 1947 covers
every kind of termination of- service except those not
expressly included in section 25F or not expressly provided
for by other provisions of the Act such as sections 25FF and
25FFF. The excepted categories are (i) termination by way of
puni shent i nflicted pursuant to disciplinary action; (ii)
voluntary retirenent of the workman; (iii) retirement of the
workman on reaching the ~age of superannuation if the
contract of enployment between the enployer and the workman
concerned contains/ a stipulation in that  behalf; (iv) or
term nation of the services on the ground of continued ill-
health. Once the case does not fall in any of the excepted
categories, the termnation of service even if it be
according to automatic discharge from service under
agreement would nonetheless be retrenchment wthin the
nmeani ng of expression in_ section 2(o0) of the Act. It nust
as a corollary follow that if the nanme of the worknman is
struck off the roll, that itself woul d constitute
retrenchnent. [259 B-C, 206 H, 261 A-B]

Del hi Aoth & General MIlls Ltd. v. Shanmbhu Nath
Mukherji, [1978] 1 SCR 591, foll owed.

State Bank of India v. N. (Sundera Money, [1976] 3
S.C.R 160; H ndustan Steel Ltd. v. Presiding’ Oficer
Labour Court, [1977] 1 S.C.R 586; Santosh CGupta v, State
Bank of Patiala, [1980] 2 S.C.R 884 at 892; Mhan Lal v.
Bharat Electronics Ltd., [1981] 3 S.C.C. 225, referred to.

1:2. There is neither apparent nor real conflict
bet ween t he deci sion of the constitution bench in Hariprasad
Shi vshanker Shukla v. A D. Divikar, [1957] S.C.R 121 and
the later five decisions conmmencing from Sundera Mney and
ending with Mhanlal’s case. Re-exam ning a contention over
again so as to cover the famliar ground woul d, apart from
giving a gobye to the doctrine of stare decisis, would be a
sheer waste of tinme and nere |engthening of the judgment.
[260 C D

Surendra Kumar Verma & O's. v. Central Governnent
I ndustrial -cum Labour Court, New Delhi & Anr., [21981] 4
S.C. C. 443, View of Pathak, J. held inapplicable.]

2:1. Notice contenplated by clause (a) of section 25F
woul d not be dispensed wth, in view of the provision
contained in proviso (b) of section 9A which is an
i ndependent provision having no co-relation with section
25F. [264 B]

2:2. Section 9A inposes an obligation on the enpl oyer,
who promises to effect any change in the conditions of
service applicable to any workman in respect of any matter
specified in the Fourth Schedule to give notice as therein
provided and the enployer is precluded fromeffecting the
change without giving to the workman likely to be effected
by such change, notice in the prescribed manner of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 19

nature of the change proposed to be effected, and the change
cannot be effected within 21 days of the giving of such
notice. In order to attract section 9A the change proposed
nmust be in the conditions of service applicable to

253

the workman in respect of any matters specified in the
Fourth Schedule. |If the proposed change falls in any of the
matters specified in the Fourth Schedul e the change can be
effected after giving notice in the prescribed manner and
wai ting for 21 days after giving such notice. In order to
attract section 9A the enployer nmust be desirous of
effecting a change in conditions of service in respect of
any matter specified in ‘Fourth Schedule. |If the change
proposed does not <cover' any nmatter in Fourth Schedule
section 9A is not attracted and no notice is necessary. [262
E-g

Wor kmen of  Sur Iron & Steel Co. (P) Ltd. v. Sur Iron &
Steel Company (P) Ltd., [1971] LLJ 570; Tata lron & Stee
Conpany Ltd. v. Worknen, [1973] 1 SCR 594; Assam Match Co.
Ltd. v. Bijoy Lal Sen, [1974] 1 SCR 116, referred to.

2:3. Retrenchment tobe valid must conply with three
conditions set out in section 25F. They are, (a) subject to
the proviso to clause (a) one nonth's notice in witing
specifying the reasons for retrenchment or wages in |lieu of
notice: (b) conpensation to be paid according to the neasure
provided in the clause, the paynent to be sinultaneous with
the retrenchnment; 'and (c) the notice in the prescribed
manner to be served on the appropriate Government. It was
obligatory upon the enployer, who wants to 'retrench the
workmen to give notice as contenplated by clause (a) of
section 25. [262 C E]

2:4. A careful reading of sections 9A and 25F nmmkes it
clear that when a workman is retrenched, no change in his
conditions of service is effected. No item in Fourth
Schedul e which sets out the conditions of service covers the
case of retrenchment. In fact retrenchment is specifically
covered by item 10 of the Third Schedule. If retrenchnent
whi ch connotes termination of service, cannot constitute
change in conditions of service in_ respect of any item
mentioned in Fourth Schedule section 9A would not be
attracted. If section 9A is not attracted, the question of
seeki ng exenption fromit in the case falling under the
proviso would hardly arise. Therefore, neither section 9A
nor the proviso is attracted in this case. That apart, none
of the other pre-conditions to a valid retrenchment have
been conplied with, because the very letter of term nation
of service shows that services were deened to have been
termnated from a back date which clearly ‘indicates no
noti ce being given, no conpensation being paid and no notice
being given to the prescribed authority. Ther ef or e,
term nation of service, being retrenchnent, for failure to
conply with section 25F, would be void ab initio. [263 D-E
H 264 A CD

3:1. The test provided is that for the purpose of
determning the eligibility of casual |abour to be treated
as tenporary, the criterion should be the period of
conti nuous work put in by each individual |abour on the sane
type of work and not the period put in collectively by any
particul ar gang or group of |abourers. It is thus abundantly
clear that if a person belonging to the category of casua
| abour enployed in construction work other than work-charged
projects renders six nonths’ continuous service wthout a
break, by the operation of statutory rule the person would
be treated as tenporary railway servant after the expiry of
six nmonths of continuous enploynent. It is equally true of
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even seasonal |abour. Once the person acquired the status of

temporary

254

rail way servant by operation of law, the conditions of his
service would be governed as set out in Chapter XXl I1. The

service of a tenporary railway servant may be termned only
as provided in Rule 2301. [266 H 267 A-B, E]

3:2. The wunderlying intendment of the Rule 2501(b) (i)
JUDGVENT:
has rendered six nonths’ continuous service would be placed
in the category of tenporary railway servant unless he is
enpl oyed on work-charged project. Rule 2501(b) (i) clearly
provides that even where staff is paid fromcontingencies,
they would acquire the status of tenporary railway servants
after expiry of six months of continuous enploynent. [271 E-

In the instant case: (i) the appellant acquired the
status ~ of temporary railway servant long before the
term nation of his service and, therefore, his service could
not have ' been term nated under Rule 2505; (ii) he never
wor ked on- _projects but ona construction Unit. Construction
Unit is a regular Unit and -cannot be equated to Project.
Every construction work does not inply Project. Project is
correlated to planned projects in which the workman is
treated as work-charged. Persons bel onging to casual | abour
category cannot be transferred but  the appellant was
transferred on innunerable occasions; (iii) as a result of
the appellant and others filing a wit petition, three co-
appel lants were infornmed that they were treated as on
regul ar enpl oynents and ceased to belong tothe category of
casual labour. But for  inmpugned term nation  orders the
appel l ant also would have been treated as tenporary and
therefore, the appellant received discrimnatory treatnent
offending Article 14 & 16 of the Constitution; and (iv)
section 25F of the Industrial Disputes Act provides that no
wor kman enmpl oyed in any industry who has been in continuous
service for not less than one year under an enpl oyer shal
be retrenched by that enployer until the conditions set out
in Act are satisfied. The appellant would be  a worknan
within the neani ng of that expression in section 2(s) of the
Act. He has rendered continuous service for a period over
twenty years. Therefore, the first condition of section 25F
that appellant is a worknan who has rendered service for not
| ess than one year wunder the Railway admnistration, an
enpl oyer carrying on an industry, is satisfied. H s service
is termnated which for the reasons herein before given
woul d constitute retrenchment. It is imuaterial that he is a
daily rated worker. He is either doing manual or technica
work and his salary was less than Rs. 500 and the
termination of his service does not fall in any of the
excepted categories. Therefore, assumng that he was a daily
rated worker, once he has rendered continuous uninterrupted
service for a period of one year or nmore, within the nmeaning
of section 25B of the Act and his service is term nated for
any reason whatsoever and the case does not fall in any of
the excepted categories, notw thstanding the fact that Rule
2505 woul d be attracted, it would have to be read subject to
the provisions of the Act. Accordingly the ternination of
service in this case would constitute retrenchnent and for
not complying wth pre-conditions to valid retrenchnent the
order of termnation would be illegal and invalid. [271 D
272 A, G 275 D QG

3:3. Absence without |eave constitutes m sconduct and
it is not open to the enployer to termnate service w thout
notice and inquiry or at any rate wthout conplying with the
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m ni mum principle of natural justice. Further
255
Rul e, 2302 clearly prescribes the node, manner and
nmet hodol ogy of terminating service of a tenporary railway
servant and admittedly the procedure therein prescribed
havi ng not been carried out, the termnationis void and
invalid. Accordingly, the same conclusion would be reached
even while accepting for the purpose of the facts of this
case sinultaneously rejecting it in law that the term nation
does not constitute retrenchnent yet nonetheless it would be
void and inoperative. [273 A-C

OBSERVATI ON: Rul e 2501 which permits a man serving for
10, 20, 30 years at a stretch without break being treated as
daily rated servant, is thoroughly opposed to the notions of
soci o-economi ¢ justice ~and it is high time that Railway
administration brings this part of the provision of the
Manual , antiquarian and antediluvian, in conformty with the
Directive Principles of State Policy as enunciated in Part
IV of 'the Constitution. It is high tinme that these utterly
unfair provisions wholly denying socio-econonmic justice are
properly nodified and brought in conformty with the nodern
concept of justice and faieplay to the lowest and the
lowiest in Railway adm nistration. [273 C-D, 274 A-B]

&

ClVIL APPELLATE' JURI SDICTION.~ Civil Appeal No. 1613 of
1979.

Appeal by special |eave fromthe Judgnent and Order
dated the 9th January, 1979 of the Kerala H gh Court in OP.
No. 4401 of 1974.

KRR Pillai for the Appellant.

P.A.  Francis and Mss A Subhashi ni for t he
Respondent s.

The Judgrment of the Court was delivered by

DESAI, J. Appellant L. Robert D Souza joined service as
a gangman at Mangal apuram in Southern Railway on July 1,
1948. In course of his service he was transferred to various
pl aces. When he was | ast working as Lascar at Ernakul am on
Cctober 8, 1974 the Executive Engineer (Construction),
Ernakulamintimated to himthat his services were deened to
have been termnated from Septenber 18, 1974, from which
date the appellant was said to have absented himsel f from
duty. This letter has an inportant bearing on the issues
raised in this appeal, and, therefore, relevant portion nay
be extracted here:

"You have absented yourself unauthorisedly from

18.9. 1974 and hence your services are deened to have

been terninated from the day you have -absented

yoursel f. Pl ease note.

256
Since you are no longer on the rolls of  this
office you should vacate the quarters allotted to you
i mediately failing which action will be taken to evict
you".
According to the appellant, wup to the date of unauthorised
and illegal termination of his service he had rendered

continuous service for a period of 26 years yet the Railway
adm ni stration wongfully denied him the status of a
temporary and or regular workman and treated him a daily
rated casual |abourer. This treatnent according to the
appel l ant was so unfair that it pronpted persons who were
victinms of this unfair t r eat nent by the Rai | way
adm nistration to form a Union naned Southern Railway
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Construction Wrkers Uni on, Ernakul am of which t he
appel l ant was the General Secretary. The Union submitted a
charter of denands whi ch presunabl y irritated t he
authorities and chagri nned by it, the appellant was
transferred to Podannur in Tam | Nadu by way of punishnent.
As the late Shri A K Gopalan, who was a renowned trade
uni on | eader, espoused the cause of the appellant, his
transfer was cancelled and he was repasted and allowed to
continue at Ernakul am after paying the arrears of wages and
granting continuity of service for the period he did not
join duty at the place of his transfer. This is quite
evident from the letter of the Under Secretary, Mnistry of
Labour, dated April 23, 1974, which reads as under

"Wth reference to your letter dated the 28th My,

1973, on the above subject, | amdirected to say that

it has been reported by the Mnistry of Railways that

the Southern ~Railway Admmnistration has been advised
that ~as you were transferred back to Ernakul amon 19th

March, 1971, vyou should be deened to have been on duty

for the intervening period from8th March, 1970 to 19th

February, 1971, and your wages pai d accordingly".

The [ ocal superiors of ~the appellant were annoyed by
the success of the appellant and they were on a | ook out for
settling the scorewith  the appellant. In the neantine the
appel | ant approached the Labour Court for recovering sone of
his dues which renmained pending for along tine. As the
appel lant and those simlarly situated were likely to reach
the age of superannuation and by the unfair [abour practice
of the Railway admnistration they were |ikely to be denied
the full retirenent benefits,  appellant and several others
filed a wit petition in the H gh Court of Kerala. According
257
to the appellant, for the various —reasons stated in the
petition, appellant and those sinilarly situated could not
be treated as daily rated casual labour and wunder the
rel evant rules appellant and  his co-workers would at | east
acquire the status of tenporary railway servants and their
services could not be term nated in the manner in which the
appellant’s service was termnated and that they would be
entitled to all the retiral benefits. The petition came up
before a |earned single judge who dism ssed the sanme. The
matter was taken in appeal before the Division Bench. Inthe
appeal it was contended that the term nation of service of
the appellant 1in the circunstances as set out earlier would
constitute retrenchnent within the neaning of section 25F of
the Industrial Disputes Act, 1947 (' Act’ for short), and
therefore, the order of term nation, inter alia, is invalid.
The Division Bench found the question raised before it of
such inportance and magnitude that it referred the same to
the Full Bench.

In the nmeantine the appellant was actively pursuing his
trade union activities. A demand was nmade that all the
benefits granted by the Central Pay Comm ssion be extended
to the category of enployees to which the appellant bel onged
and when these demands fell on deaf ears, it was resolved to
give a strike notice. The matter was taken in conciliation
which wultimtely resulted in failure. The appel | ant
approached the Central CGovernnent to nake a reference under
s. 10 of the Act in respect of the demands for adjudication
by National Tribunal. As the Central Governnment was wobbling
inits approach, the appellant declared his intention to go
on fast unto death for redressal of the grievances suffered
for decades by the |owest category of railway enpl oyees. At
that stage the Assistant Labour Comm ssioner intervened and
persuaded the appellant not to precipitate the matter. The
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appel | ant accordingly broke his fast on Septenber 28, 1974,
in the hospital where he was confined during his fast.
Taki ng advantage of his absence during the fast inmediately
the order of termination of his service was served and this
led to the present proceedi ngs which have culminated in this
appeal

The appellant, inter alia, contended before the Ful
Bench of Kerala High Court that the termination of his
service for the reasons and in the nmanner brought about is
illegal and invalid, that it was victimsation for trade
union activities; that it was unfair |abour practice and
that it was mala fide. It was al so contended that in view of
his long uninterrupted service admttedly over twenty years
258
he was at the mninuma tenporary railway servant and,
therefore, his service cannot. be term nated unless he was
rendered surplus or by ~way of- disciplinary neasure after
conplyingwith Article 311 of the Constitution. The |ega
subm ssion put in the forefront was t hat in the
circunstances herein nentioned the termnation of service
constituted 'retrenchnment’ ~ within the meaning of s. 25F of
the Act and as the pre-condition to valid retrenchnent
havi ng not been satisfied,” the termnation is illegal and
invalid. The Full Bench  answered the ©point referred to it
agai nst the appellant holding that there is no retrenchnent
as contended for, on behalf of the appellant and finally
di sm ssed the petition. Hence this appeal by special |eave.

At the outset it nust at once be pointed out that the
construction put by the Full Bench of the Kerala Hi gh Court
on the expression 'retrenchnent’ in s. 2(00) of the Act that
it means only the discharge of surplus labour or staff by
the enployer for any reason whatsoever is no nore good | aw
and in fact the decision of the Full Bench of Kerala Hi gh
Court in L. Robert D Souza v. Executive Engi neer, Southern
Rai | way and Anr., (1) has been specifically overruled by this
Court in Santosh Gupta v. State Bank of Patiala (2) This
Court has consistently held in State Bank of India v. N
Sundera Money, (3) Hi ndustan Steel Ltd. v. Presiding Oficer
Labour Court,(4) and Delhi Coth & GCeneral MIls Ltd. v.
Shanmbhu Nath Mikherji, (5) that the expression 'term nation
of service for any reason whatsoever’ now covers every Kkind
of term nation of service except those not expressly
included in s. 25F or not expressly provided for by other
provisions of the Act such as ss. 25FF and 25FFF. It was
attenpted to be urged that in view of the decision of this
Court in Pipraich Sugar MIls Ltd. v. Pipraich Sugar MIls
Mazdoor Union, (6) the ratio of which was re-affirned by a
Constitution Bench of this Court in Hariprasad Shivshanker
Shukla v. A D. Divikar,(7) all the later decisions run
counter to the Constitution Bench and nust be treated per in
curium This contention need not detain us because first in
H ndustan Steel Ltd. case, then
259
in Santosh CQupta's case (Supra) and lastly in Mhan Lal v.
Bharat Electronics Ltd.,(1) it was in terns held that the
deci sion in Sundera Mney’'s case was not at all inconsistent
with the decision of the Constitution Bench in Hariprasad
Shukl a’s case and not only required no reconsideration but
the decision in Sundera Mney's case was approved in the
af orementi oned three cases. This position is further
buttressed by the decision in Delhi Cloth and General MIIs
Ltd. case wherein striking off the nanme of a worknan from
the roll was held to be retrenchnent. It is, therefore, the
settled law that the expression 'term nation of service for
any reason whatsoever’ in the definition of the expression
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"retrenchnment’ in s. 2(oo) of the Act covers every ki nd of
term nation of service except those not expressly included
ins. 25F or not expressly provided for by other provisions
of the Act such as ss. 25FF and 25FFF. Two things thus
enmerge, firstly, +that the decision of the Full Bench of
Kerala High Court under appeal has been specifically
overruled by this Court in Santosh Gupta's case (Supra) and
secondly, in view of the decision in Delhi doth Genera
MIlls Ltd. case (Supra) striking off the name of a worknan
from the rolls wi t hout anyt hi ng nor e constitutes
retrenchnment wthin t he meani ng of t he expr essi on
"retrenchnment’ in s. 2(o0). This energing |egal position
al one woul d be sufficient for us to allow the appeal and set
asi de the decision of the Kerala H gh Court.

Sheet anchor of M. Francis’s submission is that this
Court should proceed on -the construction of expression
"retrenchment’ as ~set out in Hariprasad Shukla' s case, and
i gnore the construction of the expression 'retrenchment’ put
in the decisions of this Court in Sundera Money’'s Hi ndustan
Steel Ltd. case, Santosh Gupta’'s case, Delhi Cloth & CGenera
MIlls Ltd. case as being per in curium W are not disposed
to undertake this recurring futile exercise for obvious
reason that on four different occasions, in H ndustan Stee
Limted case, a Division Bench of this Court consisting of
Chandrachud, Goswam and Gupta, JJ. in Sundera Money's case,
a Bench consisting of Chandrachud, Krishna |yer and Gupta,
JJ; in Santosh CGupta’'s case, a Bench consisting of Krishna
Ilyer and O Chinnappa Reddy, JJ. and a Bench of two judges
consisting of @upta, J. and one of us in Mhanlal’'s case,
have repeatedly undertaken this very detailed exercise and
held that there is no-inconsistency of any nature and kind
nor any conflict, contradiction or repugnancy between the
decision of the Constitution Bench in Hariprasad Shukla's
case and aforenentioned | ater four decisions
260
and they stand in harnony with each other and the |ater
deci sions take note of an amendnent in the /'relevant
provisions of Industrial Disputes. Act and, therefore, the
construction put on the expression 'retrenchnent’ in the
af orementi oned deci si ons pronounced the settled view of this
Court. W, therefore, consider it futile and  waste of
precious time of the Court to re-exam ne the subm ssion of
M. Francis negatived on four different occasions in the
past. Undoubtedly, M. Francis pointed out that in Surendra
Kumar Verma & Os. v. Central Governnment  Industria
Tri bunal - cum Labour Court, New Delhi & Anr., (1) Pathak, J.
in his concurring judgnent has stated that his concurrence
with the majority view propounded by Reddy, J. should not be
taken to inply his agreenent with the interpretation of s.
2(00) rendered in Santosh CGupta's case. It nay, however, be
nentioned that the majority in that case has affirnmed the
earlier decision. Therefore, after neticul ously exanmining on
five distinct and different occasions, it is clearly and
unequi vocal ly stated that there is neither apparent nor real
conflict between the decision of the Constitution Bench in
Hari prasad Shukla’s case and the later five decisions
conmenci ng from Sundera Money and ending with Mhanlal’'s
case, it would be sheer waste of time and nerely adding to
the length of the judgnent to re-examine this contention
over again, so as to cover the famliar ground.

As we are not prepared to exam ne the contention over
again, the submssion of M. Francis that ’'retrenchnent’
contenpl ates sone overt act on the part of the enployer,
that it inheres the principle of last come first go which
again requires an overt act on the part of the enployer;
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that when retrenched worknen and required to be re-enpl oyed,
first option for re-enmploynent has to be given to the
retrenched wor knen, which necessitates some overt act on the
part of the enployer, would be beside the point and of no
rel evance and significance. The reference to Rules 76, 77
and 78 of the Industrial Disputes (Central Rules). 1957,
does not advance his case a step further. The definition of
expression 'retrenchnent” in s. 2(oo) is so clear and
unanmbi guous that no external aids are necessary for its
proper construction. Therefore, we adopt as binding the well
settled position in lawthat if termnation of service of a
wor kman i s brought about for any reason whatsoever, it would
be retrenchment except if the case falls within any of the
excepted categories, i.e., (i) termnation by way of
puni shment inflicted pursuant to disciplinary action; (ii)
vol untary retirenent of the work-

261

man; (iii) retirement of the workman on reaching the age of
superannuation if the contract” of enployment between the
enpl oyer ‘and the workman concerned contains a stipulation in
that behalf; (iv) or termnation of the service on the
ground of continued ill-health. Once the case does not fal
in any of the excepted categories the term nation of service
even if it be according to automatic discharge from service
under agreenent woul d nonet hel ess be retrenchnent within the
neani ng of expression in s. 2(o0). It nust as a corollary
followthat if the name of the workman is struck off the
roll that itself would constitute retrenchnent, as held by
this Court in Delhii Cloth & GCeneral MIls Ltd. case. W
specifically refer to this case because the facts in the
case before us are on-all fours with the facts in the
af orenmenti oned cases and on parity of reasoning and judicia
conmty the same conclusion nust follow unless sonething to
the contrary is indicated. In that case respondent | S. N
Mukherji who was recruited as a l'abourer came to be pronoted
in course of time to the post of NMbdtion Setter. On Cctober
1, 1964, pursuant to sone re-organisation in the
establishnent the post of Mtion Setter was abol ished. The
managenent offered enploynment to the respondent /'S. N
Mukherji on any other suitable post, which was indicated to
be the post of Assistant Line Fixer (Assistant ~ Gade 1)
wi thout |oss of wages. He was to be on probation.  The
managenent found himunsuitable for this post even  after
extending the period of probation by 9 nonths and therefore
of fered him post of Fitter on the same pay which he, as a
Motion Setter, wused to get. The response of S. N _-Mikherji
tothis offer was that he should be given a further
opportunity to show his efficiency in his jobl and if he
fails to i nprove, he woul d tender his resi gnation
voluntarily. The managenment did not reply to the letter with
the result that the workman did not report for work at the
newy offered post. On January 19, 1966, the nmanagenent
wote to the workman that his name has been struck off from
the rolls wth effect from August 24, 1965, for continued
absence without intimation. Such termi nation of service was
held to be covered by the expression 'retrenchnent’ and it
was struck down on the ground that the pre-condition to
valid retrenchnment was not conplied with. It would thus
appear that it is consistently held by this Court that
term nation of service for any reason what soever except the
excepted categories would constitute retrenchnent within the
neani ng of the expression in the Act. And here recall the
order of termination of service of the appellant wherein it
is stated that "You have absented yourself unauthorisedly
from19.8.1974 and hence your services are deermed to have
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been term nated fromthe day you have absented yourself." Is
any ot her
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concl usi on possi bl e save and except the one recorded by this
Court in Delhi CQoth & General MIls Ltd case that this
constitutes retrenchnent and for non-conpliance with pre-
condition, it is invalid.

Before referring to other contentions of M. Francis,
we may di spose of one contention based upon construction of
s. 9A of the Act as in our opinion, it is utterly untenable.
M. Francis says that iif wvalid retrenchment presages a
noti ce contenpl ated by s. 25F, the same would stand
di spensed with in view of the proviso (b) of s. 9A of the
Act and therefore even if the terminationis held to be
retrenchnent, the same-would be valid. There are two basic
fallacies in this subm ssion. Retrenchment to be valid nust
conply with three conditions set out in s. 25F. They are (a)
subject-to the proviso to clause (a), one nonth’s notice in
witing specifying the reasons for retrenchment or wages in
lieu of notice; (b) conmpensation to be paid according to the
neasure provided in the clause, the paynment to be
simul taneous with the retrenchment; and (c) the notice in
the prescribed nanner to be served on the appropriate
Governnment. |If the termnation in this case otherw se
constitutes retrenchnent admttedly clauses (b) and (c) of
s. 25F have not been complied wth. That apart, the
submission that in view of the provision contained in
proviso (b) of s. 9A the notice contenpl ated by cl ause (a)
of s. 25F would be dispensed wth, is wthout nerits.
Section 9A inposes an  obligation on the  enployer, who
proposes to effect any change in the conditions of service
applicable to any workman in respect of ‘any matter specified
in the Fourth Schedule to give notice as therein provided
and the enployer is precluded from effecting the change
wi thout giving to the workman likely to be affected by such
change, notice in the prescribed nmanner of the nature of the
change proposed to be effected, 'and the change cannot be
effected within 21 days of the giving of such notice. In
order to attract s. 9A the change proposed nust be 'in the
conditions of service applicable to the workman in respect
of any matters specified in the Fourth Schedule. |If the
proposed change falls in any of the matters specified in the
Fourth Schedule the change can be effected after giving
notice in the prescribed nmanner and waiting for 21 days
after giving such notice. There is a proviso to's. 9A which
exenpts the enployer fromgiving the notice of change if the
case falls in any of the two provisos. According to M.
Francis the case would be covered by proviso (b). It reads
as under:

"9A. No enployer, who proposes to effect any
change in the conditions of service applicable to any
wor krman in
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respect of any matter specified in the Fourth Schedul e,

shal | effect such change-

(a) X X X X

(b) X X X X

Provi ded that no notice shall be required for effecting
any such change:

(a) X X X X

(b) where the worknen likely to be effected by the

change are persons to whomthe Fundanmental and

Suppl enent ary Rul es, G vil Servi ces

(A assification, Control and Appeal) Rules, G vi

Services (Tenporary Service) Rules, Revised Leave
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Rules, Civil Services Regulations, Civilians in
Def ence Services (Cassification, Control and
Appeal ) Rules, or the Indian Railway Establishnent
Code or any other rules or regulations that may be
notified in this behalf by the appropriate
CGovernment in the Oficial Gazette, apply".

It was obligatory upon the enployer, who wants to
retrench the worknen to give notice as contenplated by
clause (a) of s. 25. Wien a worknan is retrenched it cannot
be said that change in his conditions of service is
effected. The conditions of service are set out in Fourth
Schedule. No itemin Fourth Schedule covers the case of
retrenchnment. In fact, retrenchnent is specifically covered
by Item 10 of the Third Schedule. Now, if retrenchnment which
connotes term nation of “service, cannot constitute change in
conditions of service in respect of any itemmentioned in
Fourth Schedule, S. 9A “would not be attracted. In order to
attract s. 9A the enployer nust be desirous of effecting a
change'in / conditions of service in respect of any matter
specified in Fourth Schedule. |If the change proposed does
not cover-_any matter in ~Fourth Schedule s. 9A is not
attracted and no notice is necessary. See Wrknen of Sur
Iron & Steel Co. (P) Ltd.~ v. Sur lron & Steel Company (P)
Ltd., Tata Iron & Steel” Conpany Ltd. v. Wrknmen and Assam
Match Co. Ltd. v./ Bijoy Lal Sen. Thus if s. 9A is not
attracted the question of seeking exenption fromit in the
case falling under
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the proviso would hardly arise. Therefore, neither s 9A nor
the proviso is attracted in this case. The basic fallacy in
the submission is that notice of change contenplated by s.
9A and notice for a valid retrenchnent under-s. 25F are two
di fferent aspects of notice, one having no co-relation with
the other. It is, therefore, futile to urge that even if
term nation of the service of the petitioner constitutes
retrenchment it would nevertheless be valid because the
notice contenplated by s. 25F would be dispensed’ with in
view of the provision contained in s. 9a, proviso ' (b). That
apart, it is an indisputable position that none of the other
pre-conditions to a valid retrenchnent have  been conplied
with in this case because the very letter of termnation of
service shows that services were deenmed to have -been
termnated form a back date which clearly indicates no
noti ce being given, no conpensation being paid and no notice
being given to the prescri bed authority. Theref or e,
term nation of service, being retrenchnent, for failure of
conply with s. 25F, would be viod ab initio.

M. Francis next contended that as the appellant
bel onged to the category of casual |abour as defined inrule
2501 in Chapter XXV of the India Railway Establishnent
Manual (' Manual’ for short), no notice prior to termination
of his service is necessary or required by law in view of
the provisions contained in Rule 2505. The submission is
that in the case of casual |abour the service will be deened
to have been term nated when such enpl oyee absents hinself
or no the close of the day.

Rul e 2501 reads as under

"2501. Definition-

(a) Casual |abour refers to | abour whose enploynment is
seasonal, intermttent, sporadic or extends over
short periods. Labour of this kind is normally
recruited fromthe nearest available source. It is
not |iable to transfer, and the conditions
applicable to permanent and tenporary staff do not
apply to such | abour,
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(b) The casual |abour on railway should be enployed

only in the followi ng types of cases, nanely:

(i) Staff paid fromcontingencies except those
ret ai ned for nore  than Si X nont hs
continuously. Such of those persons who
continue to do the same work
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for which they were engaged or other work of
the sanme type for nmore than six nonths
without a break will be treated as tenporary
after the expiry of the six nmonths of
conti nuous enpl oynent.

(ii) Labour on projects, irrespective of duration
except those transferred from other tenporary
or permanent enpl oynent.

(iii) Seasonal 1abour who are sanctioned for
speci fic ~works of less than six nonths
duration. If such labour is shifted from one
work-to another” of the sane type, e.g.
relaying and the total continuous period of
such work _at any one tine is nore than six
nont hs’ duration, they should be treated as
temporary after the expiry of six nmonths of
conti'nuous enpl oynent. For the purpose of
determning the eligibility of |abour to be
treated as tenporary, the criterion should be
the period of continuous work put in by each
i ndiwvidual |abour on the same type of work
and not the period put in collectively by any
particul ar gang or group of |abourers.

X X X

Note : (1) X X

(2) Once any individual acquires tenporary
status, after fulfilling the condi tions
indicated in (i) or (iii) above, he retains
that status so long as he is in continuous
enpl oyment on therailways. In other words,
even i f he is transferred by the
administration to work of a different nature
he does not |ose his tenporary status.

(3) X X X

(4) Casual | abour should not —be deliberately
di scharged with a view to causing an
artificial break in their service and thus
prevent their attaining the tenporary status.
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(5) X X X
Rul e 2505 may as well be extracted. It reads as under

" 2505. Notice of term nation of service-Except where
notice is necessary under any statutory
obligation, no notice is required for
term nation of service of the casual | abour
Their services will be deenmed to ' have
term nated when they absent thensel ves or on
the cl ose of the day.

Not e: In the case of a casual |abourer who is to be
treated as tenporary after conpletion of six
nont hs’ continuous service, the period of
notice wll be determined by the rules
applicable to tenporary Railway servants”.

In order to satisfactorily establish that the applicant
bel onging to the category of casual |abour whose service by
deenming fiction enacted in Rule 2505 will stand term nated
by the nere absence, it must be shown that the appell ant was
enployed in any of the categories set out in clause (b) of
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rule 2502. What has been urged on behal f of the respondent
is that the appellant was enpl oyed in construction work and,
therefore, |abour on projects irrespective of duration would
bel ong to the category of casual |abour. That, however, does
not mean that every construction work by itself becones a
wor k- charged project. On the contrary sub clause (1) of
clause (b) of rule 2501 would clearly show that such of
those persons belonging to the category of casual |abour who
continued to do the same work for which they were engaged or
ot her work of the sane type for nore than six nonths without
a break will be treated as tenmporary after the expiry of the
six nmonths of continuous enmployment. Simlarly, seasona

| abour sanctioned for specific works for less than six
nonths’ duration would belong to the category of casua

| abour. However, sub clause (iii) of clause (b) of rule 2501
provides that if such seasonal |abour is shifted from one
work to another of the sane type, as for exanple, ’'relaying

and the total continuous period of such work at any one tinme
is nmore than six nmonths’ duration, they should be treated as
temporary after the expiry of six nonths of continuous
enpl oyment. The test provided is that for the purpose of
determining the eligibility of casual |abour to be treated

as tenporary, the criterion should be the period of
conti nuous work put i n by each individual
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| abour on the same type of work and not the period put in
collectively by any particular gang or group of |abourers.
It is thus abundantly <clear that ~if a person belonging to
the category of casual |abour enployed in construction work
ot her than wor k- charged projects renders six nonths’
continuous service wthout a break, by the operation of
statutory rule the person would be treated as ‘tenporary
rail way servant after the expiry of six nmonths of continuous
enploynment. It is equally true of even seasonal |abour. Once
the person acquired the status of tenporary railway servant
by operation of law, the conditions of his service would be
governed as set out in Chapter XXIlI

Rul e 2301 in Chapter XXl || defines a tenporary railway

servant. It reads as under:

"2301. Definition-A ’'tenporary railway servant’
means a railway servant. without a lien ona
permanent post on a Railway or any other
admnistration or office under the Railway
Board. The term does not include ’'casua
| abour’, a 'contract’ or ’'part time' enployee
or an 'apprentice’."

The service of a tenporary railway servant nmay be

term nated as provided in Rule 2301. The benefits which a
temporary railway servant enjoys are set out in the sane

chapter.
The question, therefore, is whether the appellant who
was recruited as casual |abour continued to be the sanme or

he had acquired the status of tenporary railway servant at
the time of termnation of his service. In the affidavit
filed in the Hgh Court the respondents contended that the
appel l ant was enpl oyed in construction work on work-charged
project. The High Court did not exami ne this contention on
nerits and, therefore, it has becone obligatory upon us to
probe it.

The appel |l ant has stated that he joined as a Gangman on
July 1, 1948 at Mangal apuram and he was transferred in 1953
to Pindur in Mysore State. He confessed that he does not
have any record to showthis enploynment but urged that if
the pay roll of the rel evant period would be produced by the
Rai | way adm nistration, the fact alleged woul d be conpletely
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borne out. W would bypass this controversial period,
wi thout recording any finding on it one way or the other.
The appel | ant further contends that on Novenmber 15, 1954, on
transfer he joined in the office of Inspector of Wrks
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at Mangal ore and since then he has been in continuous
enployment in the construction branch of the Southern
Railway till the date of his illegal term nation of service
on Cctober 8, 1974. These avernents are incontrovertible and
have not rightly been controverted before wus, in view of
uni npeachabl e evi dence produced by the appellant. The
Executive Engineer, Ernakulam where the appellant at the
rel evant tine, i.e. Septenber 5, 1966, was working,
addressed a letter to various Executive Engineers inquiring
fromthem whether the ~surplus staff on his establishnment
could be absorbed by any of  them The material portion of
the letter reads as under:

Ext. P-3
Executive Engineer’s Ofice,
Er nakul am
Dated 5.9.1966
Subj ect :- Surplus staff (Casual |abour staff) absorption of

"Since the mgjor portion of the work in this construction
unit is over the list of the C. L. staff who are likely to be
rendered surplus by 30.9.66 and 31.12.66 due to expiry of
sanction to the post held by them is enclosed.

Pl ease advi se ' whether you can “absorb ‘any of these
personnel in your construction division so that they may be

relieved intime if they are willing".
Encl osures:
(1) List.
List of C L. Staff Wrking in Xen's OficelErs.
Sr. No. Nane Presently working as Date of
appoi nt nent
X X X
10. Robert D Souza. Peon/ Lascar. 15.11. 54
X X X

Thi s evidence furnished from the record of the respondent
and not controverted by any affidavit to the contrary would
establish that the appellant was in continuous service from
Novermber 15, 1954. Recall here, the fact that his service
was term nated by the inmpugned order contained in theletter
Annexure 1 dated Cctober 8, 1974. Therefore, apart fromthe
period in controversy from 1948 to 1964
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it is unquestionably established that the appellant was in
conti nuous uninterrupted service from Novenber 1954 to
Cct ober 1974, a period of 20 years and he was working as
Peon/ Lascar. Undoubtedly he has been referred to as
bel onging to casual |abour staff but would it be fair to
hold that after 20 years of continuous service, he would
still continue to be a casual |abour and therefore, his
service could be terminable at will, and he would not be
entitled to any of the benefits which a tenporary or a
per manent railway enpl oyee woul d enjoy ?

There is, however, one nore aspect to which we would
refer before we proceed to pronounce upon the status of the
appel l ant. The definition of casual |abour extracted by us
above clearly indicates that person belonging to casua
| abour is not liable to transfer. The appellant has stated
that he was transferred to Madras in 1957, to Tuni in Andhra
Pradesh in 1958, to Rajahnmundry in 1960, to Sanal khotan in
1961, to Virudhnagar in 1962 and to Manamadurai in 1965 and
then to Ernakulamin August 1965. It appears that he was
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again transferred from Ernakulam which was seriously
obj ected and he took up the matter wth the higher
authorities when he was re-transferred to Ernakul am on March
19, 1971. This appears from the letter of the Under
Secretary in the Mnistry of Labour addressed to the
appellant in which it is stated that the Mnistry of
Rai | ways was advised that the appellant be transferred back
to Ernakul am which advice has been carried out and the
intervening period for which he did not report for duty,
i.e. from March 6, 1970 to February 19, 1971, he woul d be
paid the wages as if he was on duty. In the face of these
incontrovertible facts could it at all be said that the
appel l ant though transferred ad nauseumstill continued to
bel ong to the category of casual |abour ?

An additional fact which buttresses this concl usion may
be referred to. The appellant and several others filed
petition in the Hgh Court of Kerala fromwhich the present
appeal arises. Al the petitioners before the H gh Court
contended that” each of them having rendered continuous
service flor~ decades they could not be said to be bel ongi ng
to the category of casual labour and if anything all of them
had acquired status of ~tenporary enpl oyees. The respondent
filed counter-affidavit and contended that the appellant and
his co-petitioners “in the H gh Court never acquired the
status of tenporary railway servant and each of them

bel onged to the category of casual labour. During the
pendency of the petition
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in the H gh Court 'service of the appellant was term nated
but his co-petitioners  continued in service. After the
dismssal of the wit —petition by the | earned single judge
appel l ant and three others preferred Wit Appeal No. 218 of
1973 in the sane H gh Court. By the tine the appeal came up
for hearing three co-appellants of the present appellant who
were appellants before the Division Bench were informed that
they were treated as on regular _enploynment and ceased to
belong to the category of casual |abour. Unfortunately as
the service of the appellant was already term nated he was
not given this benefit. This fact clearly enmerges fromthe
manner in which the Division Bench disposed of the appea
before it. The rel evant observation is as under

"In view of the letters received from the

Executive Engi neer, Southern Railway, addressed to Shri

K. P. Pathrosa, advocate, appearing for respondents in

the wit appeal, it has becone unnecessary to consider

this wit appeal on nmerits".
Wth reference to the appellant it was stated as under
"As regards the first appellant, it is stated that
he absented hinself fromduty and so he had been denied
enpl oyment. Since then another Wit Petition O P. No.

4401/ 74 has been filed by the first appellant and is

now pending before this Court. The contention of the

first appellant including what has been raised in this

petition will be considered in O P. 4401/ 74".

By the letters referred to by the Division Bench, the
Executive Engineer inforned the advocate appearing for
Rai | way admi nistration that appellants other than the
present appellant were absorbed as regul ar railway enpl oyees
and hence the appeal has become infructuous. Unfortunately
for the appellant he was denied this benefit as his service
was already termnated. If his service was not term nated
his case was not distinguishable from the case of his co-
appel l ants and he would have been entitled both in |aw and
facts to the sane treatnment. The approach of the Railway
adm nistration to say the |least is amazing. For years they
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did not act according to |aw and confer status of tenporary
railway servant on the appellant and his colleagues in the
Hi gh Court. When appellant espoused this cause he was thrown
out but his colleagues were given the benefit richly
deserved in law. This discrinmnatory treatnment cannot
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hel p the respondent because appellant’s case cannot be
di stinguished. If the status of tenporary railway enpl oyee
was al ready acquired before the termination of service in
the manner brought about, the sane would be ipso facto
invalid. At this stage we would again revert to the annexure
to the letter of Executive Engi neer dated Septenber 5, 1966,
in which the nane of the appellant appears at Serial No. 10.
One of the co-petitioners of the appellant in the High
Court, who got the benefit of regular enploynent pursuant to
the wit petition was one Shri K N Bal akrishna. Hi s nane
appears at Serial No. 1 in the annexure to the letter of
Executive  Engi neer referred to above. His dat e of
appoi ntnent is shown to be March. 24, 1954. It would thus
appear at. a glance that the case of the appellant could not
be distinguished fromthe case of Shri K. N Bal akri shna and
if Shri Bal akrishna was  accorded the status of regular
enpl oyee, the appellant could not be treated otherw se, but
for a singular unfortunate event of his termnation of
service. He could not be singled out for such treatnent, Had
his service not been termnated, the Railway administration
could not have denied himthe status-and this status he
woul d have acquired'|long back. If~ by operation of law, to
wit, Rule 2501 the appellant had acquired the status of
tenmporary rail way servant by rendering conti nuous
uninterrupted service for nore than six nonths, his service
coul d not have been term nated under rule 2505. It, however,
needed noral force of fast and costly court proceedings by a
| ow daily paid workman agai nst the Railway admi nistration in
the High Court to obtain such nmeagre benefit. It would thus
clearly appear that even the appellant woul d have acquired
the status of at Ileast a tenporary railway servant. But we
would rather Ilike to refer to the legal positionin this
behal f nore accurately.

To start with, let wus recall the rule 2501(b) (i) and
(iii) and note bel ow rul e 2505. The underlying i nternment of
the provision is that a casual |abourer who has rendered six
nont hs’ conti nuous service would be place in the category of
temporary railway servant unless he is enployed on work-
charged project.

Rul e 2501(b) (i) clearly provides that even where staff
is paid fromcontingencies, they would acquire the status of
tenmporary railway servants after expiry of six nonths of
continuous enploynent. But reliance was placed on 'rule
2501(b) (i) which provides that |abour on projects,
irrespective of duration, except those transferred from
ot her tenmporary or permanent enploynent woul d be treated as
casual labour. In order to bring the case within the
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ambit of this provision it nust be shown that for 20 years
appel l ant was enpl oyed on projects. Every constructi on work
does not inply project. Project is correlated to planned
projects in which the worknman is treated as work-charged.
The letter dated September 5, 1966, is by the Executive
Engi neer, Ernakulam and he refers to the staff as bel ongi ng

to construction wunit. It will be doing violence to | anguage
to treat the <construction wunit as project. Expression
"project’ is very well known in a planned devel opnent.

Therefore, the assertion that the appellant was working on
the project is belied by two facts: (i) that contrary to the
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provision in Rule 2501 that persons belonging to casua
| abour category cannot be transferred, the appellant was
transferred on innunerabl e occasions as evidenced by orders
Ext. P-1 dated January 24, 1962, and Ext. P-2 dated August
25, 1964, and the transfer was in the office of the
Executive Engineer (Construction); (ii) there is absolutely
no reference to project in the letter, but the departnent is
described as construction unit. |If he became surplus on
conpl etion of project there was no necessity to absorb him
But the letter dated Septenber 5, 1966, enquires from ot her
executive engineers, not attached to projects, whether the
surplus staff including appellant coul d be absorbed by them
This shows that the staff concerned had acquired a status
hi gher than casual |abour, say tenporary railway servant.
And again constructionunit  is regular wunit all over the
Indian Railways. It is a permanent wunit and cannot be
equated to project. Therefore,~ the avernent of the Railway
adm ni stration that the appellant was working on project
cannot ' be accepted. He belonged to the construction unit. He
was transferred fairly often and he worked continuously for
20 years —-and when he questioned the bona fides of his
transfer he had to be re-transferred and paid wages for the
period he did not report for duty at the place where he was
transferred. Cunul ative effect of these facts conpletely
belie the suggestion that the appellant worked on project.
Havi ng rendered continuous uninterrupted service for over
six nonths, he acquire the status of a tenporary railway
servant long before the termnation of his service and,
therefore, his service could not have been term nated under
Rul e 2505.

Once it is held that by operation of statutory rule in
the Manual, the appellant had acquired a status of tenporary
rail way servant and assuming, as contended by M. Francis,
that the termination of service in-the circunmstances all eged
does not constitute retrenchment stricto sensu, would the
term nation be still valid ?
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The answer is an enphatic no. On the admission of the
Rai | way admni ni stration, service was term nated on account of
absence during the period appellant was on fast. ~ Absence
wi t hout | eave constitutes msconduct —and it is not open to
the enployer to termi nate service w thout notice and inquiry
or at any rate without conmplying with the m ni mum principle
of natural justice. Further, rule 2302 clearly prescribes
the node, manner and net hodol ogy of term nating service of a
temporary railway servant and admittedly the procedure
therein prescribed havi ng not been carried out, the
termnation is void and invalid. Accordingly, the same
conclusion would be reached even while accepting for’ the
purpose of the facts of this case simultaneously rejecting
it in [ aw that the termination does not constitute
retrenchnment vyet nonet hel ess it woul d be void and
i noperati ve.

W would be gquilty of turning a blind eye to a
situation apart from being highly unethical, wholly contrary
to constitutional philosophy of secio-economic justice if we
fail to point out that Rule 2501 which pernmits a nman serving
for 10, 20, 30 years at a stretch wthout break being
treated as daily rated servant, is thoroughly opposed to the
noti on of socioeconom c justice and it is high tine that the
Rai |l way adm nistration brings this part of the provision of
the Manual, antiquarian and antediluvian, in conformty wth
the Directive Principles of State Policy as enunciated in
Part 1V of the Constitution. It may be necessary for a big
enpl oyer like the railway to enploy daily rated workmen but
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even here it is made distinctly clear that in case of casua

| abour, the daily wage is fixed by dividing nonthly mnininum
wage by 26 so as to provide a paid holiday. WMaybe, for
seasonal enployment, or for other intermttent work daily
rated worknen nmay have to be enployed. It my as well be
that on projects workcharged staff nay have to be enpl oyed
because on the conpletion of the projects the staff nmay
becorme surplus. That was at a tinme when planning and
projects were foreign to the Indian econony. Today, Railways
perspective plans spreading over decades. |If one project is
conpl ete anot her has to be t aken over. Rai | way
adm nistration has mles to go and prom ses to keep and this
becormes clear fromthe fact that the appellant, a daily
rated workman, continued to render continuous service for
twenty years which would i nply that there was work for daily
rated wor knman everyday for twenty years at a stretch w thout
break and yet his status did not inprove and continued to be
treated as daily rated casual llabour whose service can be
term nated at the whim

274

and fancy  of the local satraps. It is high tinme that
these utterly unfair provisions wholly denyi ng soci oecononic
justice are properly nodified and brought in conformty with
the nmodern concept of justice and fairplay to the | owest and
lowiest in Railway adm nistration.

Now, if appellant had becone at least a tenporary
railway servant he is entitled to nany benefits set out in
Rul e 2303 onwards.. W have no doubt in our nminds that the
appel | ant whose case was on par with Shri K N. Bal akri shna
who had already been offered regul ar enpl oyee status, would
be entitled to be placed inthe sane category and that too
fromthe date much earlier to the date of termination of his
service. In this situation termination of° his service not
bei ng covered by any of the excepted categories and not
after notice would be retrenchnment within the neaning of the
expression as wused in the Act and for the failure to conply
with the pre condition the termination of service would be
voi d.

Assuming we are not right in holding that the appellant
had acquired the status of a tenporary railway servant and
that he continued to belong to the category -of casual
| abour, would the termnation of the service in - the
ci rcunst ances nentioned by the Rai | way adm ni stration
constitute retrenchnent under the Act ?

Section 25F of the Act provides that no workman
enployed in any industry who has been in continuous service

for not less than one year wunder an enployer shall be
retrenched by that enployer until the conditions set out in
Act are satisfied. The expression "workman’ is defined as
under :

“In this Act, unless there is anything repugnant
in the subject or context:

"Wor kman" nmeans any per son (i ncl udi ng an
apprentice) employed in any industry to do any skilled
or unskilled manual, supervisory, technical or clerica
work for hire or reward, whether the ternms of
enpl oynment  be expressed or inplied, and for the
purposes of any proceeding under this Act in relation
to an industrial dispute, includes any such person who
has been di sm ssed, discharged or retrenched in
connection with, or as a consequence of, that dispute,
or whose dism ssal, discharge or retrenchnent
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has led to that dispute, but does not include any such
per son-
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(i) who is subject to the Arny Act, 1950, or the
Air Force Act, 1950 or the Navy (Discipline)
Act, 1934, or
(ii) who is enployed in the police service or as
an officer or other enployee of a prison; or
(iii) who is enployed mainly in a managerial or
adm ni strative capacity; or
(iv) who, being enpl oyed in a  supervisory
capacity, draws wages exceedi ng five hundred
rupees per mensem or exercises, either by the
nature of the duties attached to the office
or by reason of the powers vested in him
functions mainly of a managerial nature."
There is no dispute that the appellant would be a
wor kman within the meaning of the expression in s. 2(s) of
the Act. Further, it is ‘incontrovertible that he has
rendered continuous service for a period over twenty years.
Therefore, the first condition of s. 25F that appellant is a
wor kman who has rendered service for not |ess than one year
under the Railway adm nistration, an enployer carrying on an
i ndustry, -and that his service is termnated which for the
reason herei nbefore given would constitute retrenchnent. It
is inmmterial that he is adaily rated worker. He is either
doi ng manual or technical work and his salary was | ess than
Rs. 500/- and the/ termination of his service does not fal
in any of the excepted categories. Therefore, assum ng that
he was a daily rated worker, once he has rendered continuous
uninterrupted service for a period of one year or nore.
within the neaning of s. 25F of the Act and his service is
term nated for any reason whatsoever and the case does not
fall in any of the excepted categories. notwi thstanding the
fact that Rule 2505 would be attracted, it woul d have to be
read subject to the provisions of the Act. Accordingly the
term nation of service in this case would constitute
retrenchnment and for not conmplying with pre-conditions to
valid retrenchment, the order of termnation would be
illegal and invalid.
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Accordingly, we allowthis appeal, set aside the order
of the H gh Court and declare that the termnation of
service of the appellant was illegal  and invalid and the
appel lant continues to be in service and he would be
entitled to full back wages and costs quantified at Rs.
2, 000.
S R Appeal allowed.
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