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ACT:

Cri m nal trial-Public servant accused of crimna
m sconduct - Di smi ssal from service before t aki ng of
cogni zance by Court-Sanction to Prosecute, if necessary-
Interpretation-Prevention of Corruption Act, 1947 (Il O

1947), ss. 5(2), 6.

HEADNOTE:
The appellant who was a public servant was dism ssed from
service after departnental inquiry. Thereafter ' he was

charged wth having conmmitted the offence of crimna

m sconduct under S. 5(2), Prevention of Corruption Act, 1947
and was convicted. No sanction under s. 6 of the /Act was
produced, before the trial Court. It was contended that the
Court could not take cognizance of the offence without there
bei ng a proper sanction to prosecute :

Hel d, that no sanction under s. 6 of the Act was  necessary
for the prosecution of the appellant as he was not a public
servant at the time of the taking of cognizance of the
of f ence.

In construing the provisions of a statute it is essentia

for a Court, in the first instance, to give effect "to the
natural rmeaning of the words used therein, if those words
are clear enough. It is only in the case of any ambiguity
that a Court is entitled to ascertain the intention of  the
| egi sl ature. Wiere a general power to take cogni zance of an
offence is vested in a Court, any prohibition to the
exercise of that power, by any provision of law, nust be
confined to the terns of the prohibition. The words in s.
6(1) of the Act are clear enough and nust be given effect
to. The nore inmportant words in cl. (c) of s. 6(1) are " of
the authority conpetent to renove himfromhis office ". A
public servant who has ceased to be a public servant is not
a person renovable fromany office by conpetent authority.
The conclusion is inevitable that at the tine a Court is
asked to take cogni zance not only must the offence have been
conmtted by a public servant but the person accused nust
still be a public servant renovable fromhis office by a
conpetent authority before the provisions of s. 6 can apply.
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JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crimnal Appeal No. 130 of
1956.

Appeal by special l|eave fromthe judgment and order dated
May 12, 1955, of the Punjab H gh Court in Crimnal Appea
No. 52-D of 1954, arising out of the judgnent and order
dat ed Decenber 6, 1954, of the Court of the Special Judge at
Del hi in Corruption Case No. 1 of 1954.

1038

N. C. Chatterjee and C. V. L. Narayan, for the appellant
in C. A No. 130 of 56.

Jai Gopal Sethi and Naunit Lal, for the appellant in C. A
No. 25 of 56.

C. K. Daphtary, Solicitor-General of India, AM Chatterjee,
H R Khanna and R H. Dhebar, for the respondent in both
the appeal s.

1957. Decenmber 3. The foll owi ng Judgnment of the Court was
del i vered by

| MAM J.-'A “question of |law, conmobn’ to these appeals by
speci al leave, requires determ nation; hence they were heard
together. Special leave in Crimnal Appeal No. 130 of 1956
was limted to the question whether the trial court had
jurisdiction to take cognizance of the of fence for want of
sanction wunder s. 6 of the Prevention of  Corruption Act,
1947 (11 of 1947), hereinafter referred to as the Act.
Crimnal Appeal No. 25 of 1956 was not so linited and
additional points were raised for  our consideration, to

whi ch ref erence willl be made when that appeal is
specifically dealt wth:
The question of |aw, commbn in both these appeals, is

whet her there was any necessity for a sanction under.s. 6 of
the Act before a court could take cogni zance of an offence
under s. 161 of the Indian Penal Code or-s. 5(2) of the Act
or both, alleged to have been conmitted by a person who at
the time the court was asked to take cognizance was not a
public servant but was so at thetine of the comm ssion of
t he of f ence.

In Criminal Appeal No. 130 of 1956, the appellant was
convicted under s. 5(2) of the Act and sentenced to six
nont hs’ sinple inprisonnent by the Special Judge, Delhi. He
appeal ed against his conviction and sentence to the Punjab
Hi gh Court. That Court while admitting the appeal issued
notice wupon the appellant to show cause why his sentence
shoul d not be enhanced. The High Court ultimately dism ssed
his appeal and enhanced the sentence of six nont hs’
i mprisonnent to two years' rigorous inprisonment. As in
thi s appeal special |eave has been granted limted
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to the question already stated, it is unnecessary to set

out the prosecution case agai nst the appellant.

In Crinminal Appeal No. 25 of 1956 the appellant had ‘applied
to the Allahabad H gh Court under s. 561A of the Code of
Crimnal Procedure for the quashing of the proceedings
pendi ng against him before the Special Judge. The
application was di sm ssed. It is against the or der
dismissing his application that this appeal has been filed
by the appell ant.

It is admtted that at the tine the Special Judges concerned
purported to take cogni zance the appellants were not public
servants and that no order of sanction under s. 6 of the Act
by a conpetent authority was on the record. At the tine
that the appellants are alleged to have commtted the
of fence they were public servants.

Section 6 of the Act states:
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"6. Previ ous sanction necessary for prosecution (1) No
court shall take cogni zance of an of fence puni shable under
section 161 or section 164 or section 165 of the Indian
Penal Code (Act 45 of 1860), or under sub-section (2) of
section 5 of this Act, alleged to have been committed by a
public servant, except with the previous sanction

(a)in the case of a person who is enployed in connection
with the affairs of the Union and is not renovable from his
office save by or wth the sanction of the Centra
Government, of the Central Governnment,

(b)in the case of a person who is enployed in connection
with the affairs of a State and is not renovable from his
of fice save by or with the sanction of the State Government,
of the State CGovernnent,

(c)in the case of any other person, of the authority
conpetent to renove himfromhis office.

(2)Where for any reason whatsoever any doubt arises whether
the previous sanction as required under sub-section (1)
shoul d be given by the Central or State Governnent or any

other authority,  such sanction shall be given by that
Gover nnent_or -authority which

132
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woul d have been conpetent to renmove the public servant from
his office at the tinme-when the offence was alleged to have
been committed."

There is no dispute that if at the tine when a court
purports to take cogni zance of offences puni shable under s.
161, 164 or s. 165 of the Indian Penal Code or s. 5(2) of
the Act conmitted by a public servant and that person is a
public servant, cogni zance cannot be taken by a court unless
a sanction by the conpetent authority has been previously
accorded. The real controversy in these appeals is  whether
such a sanction is required before a court can take
cogni zance in the case of a personwho is not a public
servant at the tine the court is asked to take cogni zance,
al though the offence alleged against himwas comm'tted by
himas a public servant. To deternmine this question s. 6 of
the Act requires to be interpreted.

In substance, it was urged on behal f of the appellants that
on a proper interpretation of s. 6 of the Act the status of
the accused at the tinme of the conmission of the offence
al l eged against himwas the essence of the matter and not
his status at the tine the court was asked to take
cogni zance of the offence, in which case a sanction under s.
6 of the Act was necessary before a court could take
cogni zance al though at that stage the accused had ceased to
be a public servant.

On the other band, the Solicitor-General contended that on a
proper interpretation of the provisions of s. 6 of the Act
not only an offence nentioned therein nust be conmitted by a
public servant but that that person is still a public
servant renovable fromhis office by a conpetent authority
at the time a court was asked to take cognizance of the
of f ence.

Bef ore we proceed to construe the provisions of s. 6 of the
Act it is necessary to refer to sone of the subm ssions nade
by the | earned Counsel for the appellants. It was said that
in construing the provisions of a statute a court rust
attenpt to ascertain the intention of the legislature and it
nmust do this not only fromthe | anguage of the statute, but
also fromthe
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consi deration of the social conditions which gave rise to
it, and of the m schief which it was intended to remedy. It
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nmust supplenment the witten word so as to give force and
life to the intention of the legislature. Reliance was al so
pl aced wupon certain decisions construing the provisions of
s. 197 of the Code of Criminal Procedure. Ref erence was
al so made to Art. 361 of the Constitution and s. 197A of the
Code of Crimnal Procedure in aid of the construction which
the Ilearned Counsel contended for with reference to the
words used in s. 6 of the Act.

In construing the provisions of a statute it is essentia

for a court, inthe first instance, to give effect to the
natural rmeaning of the words used therein, if those words
are clear enough. It is only in the case of any ambiguity
that a court is entitled to ascertain the intention of the
| egi sl ature by construing the provisions of the statute as a
whol e and taking into consideration other matters and the
circunstances which |led to the enactnent of the statute.
onservations of Denning L. J. as he then was, in the case of
Seaford Court Estates Ltd. v. Asher (1) were relied upon by

M. Chatterjee. It is, however, clear that the observations
of the 'learned Judge were made with reference to the
provision-of —a statute which was —anmbi guous. We cannot

construe the observations to mean that where the |anguage of
a statute was free fromanbiguity a duty was cast upon the
court to do anything nore than to give effect to the words
used. Al though reference was nade to Art. 361 of the
Constitution and s. 197A of the Code by M. Sethi, we are
unable to see how the words used therein assist us in -con-
struing the provisions of s. 6 of the Act.

Rel i ance was placed on the decisions of the ‘Nagpur High
Court in the case of . S. Y. Patil v. Wankatswam (2 ) and
the decision of the Court of the Judicial Conmmissioner of
Sind in the case of Suganchand v. Seth Naraindas (3), in
support of the subm ssion that even . if a person had ' ceased
to be a public servant before the prosecution started, such
a person was

(1) (1949) 2 K. B. 481, 498. (2) I. L. R (1939) Nag. 419.
(3)A. I. R (1932) Sind. 177.
1042

protected by the provisions of s. 197 of the Code ‘and a
sanction was necessary before a court coul d take cogni zance.
It is true that so far as s. 197 of the Code is  concerned
these two decisions do | end support to the subm ssion made
by the | earned Counsel for the appellants. It is, however,
to be noticed that the decision of the Nagpur H gh Court,
which was of a single Judge, was overruled by a Division
Bench of that Court in the case of The State v. Hifzu

Rahman (1), where it was held that the person accused nust
be a public servant at the time of the accusation and s. 197
of the Code afforded no protection to a public servant if he
had ceased to hold office. |In the case of Prasad Chandra
Banerji v. Enperor(2), the Calcutta H gh Court held that the
protection given by s. 197. of the Code applied only to a
person who is still a public servant at the tinme the
prosecution is | aunched and does not extend to a person -who
is no longer a public servant at that tinme but was in office
when the of fence charged was all eged to have been comtted.
Accordingly, no sanction wunder s. 197 of the Code was
necessary in order to prosecute a person who had ceased to
be a public servant at the tine of the Ilaunching of the
prosecuti on. A simlar view was taken by the Bonmbay High
Court in the case of Inperator v. Joshi (3), and by a single
Judge of the Allahabad H gh Court in the case of Enmperor v.
Suraj Narain Chaube (4). It would thus appear that the Hi gh
Courts of Calcutta, Bonbay, Allababad and Nagpur are agreed
that s. 197 of the Code affords no protection to a person
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who is not a public servant at the tine he is accused of an
of fence before a court although at the tine he conmtted the
of fence he was a public servant. The decision of the Punjab
Hi gh Court in the case of The State v. @urcharan Singh (5),
was brought to our notice wherein it was held that in view
of the formof wording in the two sections, nanely s. 197 of
the Code and a. 6 of the Act, the sane principles would
apply to them having regard to the decisions of the
Cal cutta and Bonbay Hi gh Courts and the protection afforded
by s. 197 of

(1)1. L. R (1951) Nag. 764. (2) 1. L. R (1944) 1 Cal. 113.
(3) I. L. R (1947) Bom 706. (4) 1. L. R (1938) All. 776.

(5 A 1. R (1952) Pun.89.

1043
the Code was available to a person who was a public servant
while still in office but was not available to himwhen he
had already been discharged fromservice before he was
prosecut ed. These cases nay render assi st ance in

under st andi ng the reason why a public servant, while he is a
public " servant, ~cannot be prosecuted w thout a previous
sanction for offences, commtted by himas a public servant
and thus nmay, be of some indirect help in construing the
words used in s. 6 of the Act. Section 6, however, nust be
construed with reference to the words used therein
i ndependent of any construction which nay have been placed
by these decisions on the words used in-'s. 197 of the Code.
Before an attenpt is nade to construe the words contained
in s. 6 of the Act sonme reference may be made to the power
vested in a court to take cogni zance of an offence. Section
190 of the Code of Crimnal Procedure confers a genera
power on a crimnal court to take cognizance of  offences,
but the exercise of such power in certain cases is
prohi bited by the provisions of ss. 195 to 199 of the Code
unl ess the conditions nmentioned therein are conplied with.
Under the Crimnal Law (Amendnent) Act, 1952 (XLVI of 1952),
Speci al Judges are appointed to try offences under s. 161
162, 163, 164, 165 or s. 165A of ‘the Indian, Penal 'Code or
s. 5(2) of the Act. They are authorized to take cognizance
of these offences without the accused person being comitted
to themfor trial. The exercise of this general power to
take cognizance by themis prohibited with respect to
of fences commtted under s. 161, 164 or s. 165 of Indian
Penal Code or under s. 5(2) of the Act by a public servant
wi t hout the previous sanction of a conpetent authority. In
our opinion, if a general power to take cognizance of an
offence is vested in a court, any prohibition to the
exercise of that power, by any provision of |law, nust be
confined to the ternms of the prohibition. |In enacting a | aw
prohibiting the taking of cognizance of an offence by a
court, wunless certain conditions were conplied wth, the

| egi sl ature did not purport to condone the offence. - It was
primarily concerned to
1044

see that prosecution for offences in cases coveted by the
prohibition shall not commence w thout conmplying with the
conditions contained therein, such as a previ ous sanction of
a conpetent authority in the case of a public servant, and
in other cases with the consent of the authority or the
party interested in the prosecution or aggrieved by the
of f ence. There can be little doubt that in the case of a
public servant the Central Governnent or t he State
CGovernment or the authority conmpetent to remove him from
service is vitally interested in the natter of hi s
prosecuti on. Such authority is directly concerned in the
matter as it has to decide whether to accord or not to
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accord its sanction for the prosecution of one of its
servants. The authority concerned nmay refuse to accord such
sanction on the ground that the prosecution is frivolous or
vexatious or on the ground that in the public ;Interest it
woul d be inexpedient to do so. Wthout some safeguard of
this kind a public servant may find it inpossible to carry
on his official duties efficiently.

The object of the Act was to suppress bribery and
corruption. Its provi si ons are severe. Certain
presunptions of guilt of offences committed under ss. 161
and 165A of the Indian Penal Code were enjoined by s. 4 of
the Act wunless the contrary was proved by the accused.
Section 5 of the Act created the offence if crimna
m sconduct on the part of a public servant, an offence
unknown to any of the provisions of the Indian Penal Code
dealing with bribery or corruption. Sub-section (2) made
such an offence punishable with inprisonment which may
extend "to a termof 7 years, or with fine, or wth both.
Under sub-s. (3) a court shall presune that the accused was
guilty ~of msconduct if it was proved that he or any other
person on_ his behalf was in possession, for which the
accused person could not -satisfactorily account, of
pecuniary resources -or property disproportionate to his
known sources of incone. ~ These provisions of the Act indi-
cate that it was the intention of the legislature to treat
nore severely than hitherto corruption onthe part of a
public servant and not to condone it in any manner
what soever. If s. 6 had Dot found a place in
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the Act it is clear that cognizance of an~ offence under
s. 161, 164 or s. 165 of the Indian Penal Code ‘or under
s.5(2) of the Act coommitted by a public servant could be
taken by a court even if he had ceased to be a public
servant. The nmere fact that he had ceased to be a public
servant after the comm ssion of the offence would not
absolve him from his crine. Section 6 «certainly does
prohi bit the taking of cogni zance of his offence, without a
previous sanction, while he is still a public servant but
does that prohibition continue after he has ceased to be a
public servant ? It is to determine that question which
requires us to exam ne and construe the provisions of s. 6
of the Act and to express our opinion thereon:

When the provisions of s. 6 of the Act are exanmined it is
mani fest that two conditions nust be fulfilled before “its
provi sions beconme applicable. One is that the offences
mentioned therein nust be comritted by a public servant and
the other is that that person is enployed in connection wth
the affairs of the Union or a State and is not renpvable
fromhis office save by or with the sanction of the Centra
CGovernment or the State Government or is a public  servant
who is renpvable fromhis office by any other “conpetent
aut hority. Both these <conditions nmust be present to
prevent a court from taking cognizance of an of f ence
mentioned in the section without the previous sanction  of
the Central Governnent or the State Government or the
authority conpetent to renove the public servant from his
of fice. If either of these conditions is |l|acking, the
essential requirenents of the section are. wanting and the
provi sions of the section do not stand in the way of a court
taking cognizance w thout a previous sanction. An offence
under s. 161 of the Indian Penal Code can be conmitted by a
public servant or by a person expecting to be a public
servant, but s. 6 of the Act refers only to an offence
conmitted by a publicservant wunder that section. I f,
therefore, at the time a court was asked to take cognizance
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of an offence under s. 161 of the Indian Penal Code, the
accused is a public servant but was not so at the tinme that
the of fence was committed, but at which time he was
1046
nmerely expecting to be a public servant, a previous sanction
woul d be unnecessary before a court could take cognizance.
as the provisions of the section would be inapplicable.
Conversely, if an offence under s. 161 of the Indian Pena
Code was conmitted by a public servant, but, at the tinme a
court was asked to take cognizance of the offence, that
person had ceased to be a public servant one of the two
requirenents to nake s. 6 of the Act applicable would be
I acking and a previous sanction woul d be unnecessary. The
words in s. 6(1) of the Act are clear enough and they nust
be given effect to. There is nothing in the words used in
s. 6(1) to even renotely suggest that previous sanction was
necessary before -a court could take cognizance of the
of fences nmentioned therein in the case of a person who had
ceased to be a public servant at the tine the court was
asked to take cogni zance, al though he had been such a person
at the tinme the offence was comitted. It was suggested
that el. (c) ins. 6(1) refers to persons other than those
mentioned in cls. (a) and (b). The words " is enployed
are absent in this clause which would, therefore, apply to a
person who had ceased to be a public servant though he was
so at the time of the conm ssion of the offence. Cause (c)
cannot be construed in this way. The expressions " in the
case of a person " and "in the case of any other person "
must refer to a public servant having regard to the first
par agr aph of the sub-section. Cl auses (a) and (b),
therefore, would cover the case of a public servant who is
enpl oyed in connection with the affairs of the Union or a
State and is not removable fromhis office save by or wth
the sanction of the Central Governnment or the State
CGovernment and el. (c) would cover the case of any other
public servant whom a competent authority could remove from
his office. The nore inportant words in cl. (c) are "of the
authority conpetent to renove himfrom his office". A
public servant who has ceased to be a public servant i's not
a person renovable fromany office by a conpetent authority.
Section 2 of the Act states that a public servant, for the
pur pose of the Act, neans a public servant as defined in s.
21 of the Indian Penal Code. Under
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cl. (c), therefore, any one who is a public servant at the
time a court was asked to take cogni zance, but does not cone
within the description of a public servant under cls. (a)
and (b), is accused of an offence commtted by, him as a
public servant as specified ins. 6 wuld be entitled to
rely on the provisions of that section and object "to the
taking of cognizance wi thout a previous sanction. -To read

cl. (c) in the way suggested on behalf of the appellants,
would be to give a nmeaning to this clause which is not
justified by the words enployed therein. 1t was further

suggested that the provisions of sub-s. (2) of s. 6 indicate
that it was the status of the accused at the tine of the
comm ssion of the offence which was relevant rather than his
status at the time a court was asked to take cognizance.
This sub-section was inserted into the Act by the Prevention
of Corruption (Second Amendnment) Act, 1952, and it purported
to finally settle any doubts which nay arise as to which
authority should grant the sanction in the case of a public
servant who had committed an offence nentioned in s. 6(1)
and who at the tine the court was asked to take cogni zance
is still a public servant. For exanple, it is not difficult
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to imagi ne cases where a public servant enployed by a State
CGover nirent is subsequently enployed by t he Centra

Covernment and a question arises as to which of the two
Governnments is to grant the sanction for his prosecution

This sub-section resolves the difficulty by directing that
where a doubt arises, the authority which was to grant the
sanction was the one which was conpetent to renove him from
his office at the tine of the conm ssion of the offence. |If
the provisions of sub-s. (1) bear the construction which we
pl ace upon them there is nothing in sub-s. (2) whichis in
conflict with that construction. Besides, there is nothing
in the |anguage of sub-s. (2) which carries the meaning
suggested on behal f of the appellants or which assists us in
construing the provisions of sub-s. (1). W cannot construe

the words " is enployed " and " is not renovable" in cls.
(a) and (b) and "conpetent to renmove himfromhis office" in
cl. (c) as "was enployed" and " was not renovable " and "
woul d have been

| 33
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conpetent to renpbve himfrom hi s office To do so woul d be
to substitute our own words for the words of the statute as
contained in these cl auses.

In Crimnal Appeal No. 122 of 1954, dealt w th by another
judgrment, where a simlar question bad been raised, the
appel | ant had suggested that two defects appearing in s. 197
of the Code of Criminal Procedure “were intended to be
renedied by the Act: (1) that s. 197 did not  apply to a
public servant who had ceased to be a public servant at the
time of the taking of cognizance of an offence and (2) that
an offence under s. 161 of the Indian Penal Code comitted
by a public servant was not covered by s. 197 of the Code,
as such of fence could not be said to have been commtted by
him while acting or purporting to-act in the discharge of
his official duty, having regard to the decisions of the
courts in India and of the Privy Council. W cannot see how
this assists us in construing s.6(of the Act. Watever the
phraseol ogy of s.197 of the Code may have been in the / past,
the decisions of the courts in India that s. 197 of the
Codedoes not apply to a person who had ceased to be a
public servant at the tine a court- was asked to take
cogni zance were based upon the words used in that section at
the time the judgnents were pronounced. These deci si ons
| ai d enphasis on the words " when any person who is a judge
within t he meaning of s. 19 of the I ndi an Pena
Code. ... ., or when any public servant who
is not renmovable fromhis office ............... "1t was
held in these decisions that these words neant that the
person nust be a public servant at the tinme a  court’ was
asked to take cogni zance, although be nay have been a public
servant at the tine of the conm ssion of the offence. It is
true that unlike s. 197 of the Code, s. 6 of the Act does
not contain the words " while acting or purporting to act in
the discharge of his official duty ". W have to construe s.
6 of the Act as we find it and the absence of these words
from the section renders us no assistance in its
construction.

In our opinion, in giving effect to the ordinary meaning
of the words used in s. 6 of the Act, the concl usion

1049

is inevitable that at the time a court is asked to take
cogni zance not only the offence nmust have been committed by
a public servant but the person accused is still a public
servant renovable fromhis office by a conpetent authority
before the provisions of s. 6 can apply. In the present
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appeal s, admttedly, the appellants had ceased to be public

servants at the time the court took cognizance of the

of fences alleged to have been conmitted by them as public

servants. Accordingly the provisions of s. 6 of the Act did

not apply and the prosecution agai nst themwas not vitiated

by the lack of a previous sanction by a conmpetent authority.
Crimnal Appeal 25 of 1956.

In this appeal apart fromthe question that the court
coul d not take cognizance of the offence all eged against the
appel lant without a previous sanction of a conpet ent
authority, additional points had been taken for quashing the
prosecution pendi ng against him The appel | ant was
appoi nted Deputy Assistant Director Enforcement in the
M nistry of Industry and Conmerce on March 25, 1949 and was
promoted to the office of Assistant Director on July 14,
1949. It was alleged that he accepted on Septenber 11
1951, a sum Rs. 10,000 as bribe in part paynent out of an
agreed amount of "Rs. 30,000. An enquiry under r. 55 of the
Cvil 'Service Rules took place and thereafter he was
di sm ssed from service on Septenber 25, 1953. In the
neantinme, it appears that correspondence bad ensued between
the appellant and the CGovernnment. On Septenber 18, 1952, a
final report was submitted to the court under s. 173 of the
Code of Crimnal Procedure wherein it. was stated that
although a prosecution was recomended, the order of the
Mnistry of Comrerce and |Industry was that. the appellant
woul d be dealt with departnentally. On Septenber 19, 1952,
the Magistrate, by his order, approved of the closing of the
investigation, discharged the appellant fromhis bail and
directed that the sumof Rs. 10,000 seized fromhim was to
be returned to the conplainant. The prosecution of the
appel | ant was,
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however, recomenced on February 11,, 1954, on the sane
materials and sanme al |l egati ons but on a fresh conpl aint.

It, was contended on behal f of the appellant, that once a
sanction had been refused thenthat was the end’ of the
prosecution for all times. |If once the sanction was refused
it could not ever be granted later on. If the ~prosecution
had been dropped, then it could not be revived in ~a case
where a. sanction was necessary prior to a prosecution, and
a promse not to prosecute prevented a reconsideration of
the matter. Lastly, it was urged that in the circunstances
of the case it was an abuse of the process of the court to
allow a prosecution to be recommenced after it had  been
wi t hdr awn.

We have examned the correspondence which~ has been
referred to in the petition for special |eave and which is
to be found on the record of this case. There is nothing in
them to establish the allegation that a sanction for the

prosecution of the appellant was positively refused. Al
that is indicated is that the Governnent chose to proceed
agai nst the appellant departnentally. It can hardly be said

that in doing so the Governnment had positively refused to
grant sanction for the prosecution of the appel I ant .
Indeed, it may be legitimtely said that the Governnent
preferred to &wait the result of a departmental enquiry. |If
that enquiry exonerated the appellant the occasion for
granting a sanction may not arise. |If, on the other band,
the departmental enquiry established the allegation against
the appellant, the Government mght find itself in
possession of nore material than that disclosed by the
police investigation on which to decide whether a sanction
should or should not be granted. W cannot read into the
correspondence, as was suggested on behal f of the appellant,
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that there was a prom se on the part of the Government not
to prosecute the appellant.

It is true that there was a final report and a withdrawal
of the case before a Magistrate. At the stage when the

wi thdrawal took place the appellant was still a public
servant and the court could not take
1051

cogni zance of the offence under s, 161 of the Indian Pena

Code and wunder s. 5(2) of the Act wthout a previous
sanction. The withdrawal of the case at that stage meant no
nmore than this that the appellant was discharged. A
wi thdrawal of a case resulting nerely in a discharge does
not prevent the prosecution being recommenced on a fresh
conpl ai nt. On February 11, 1954, when the fresh conplaint
was filed the appellant was not a public servant and
therefore the court could take cognizance wi thout a previous
sanction.

It /s unnecessary for us to say whether once a sanction
is positively refused a fresh sanction cannot be granted,
because we are satisfied, onthe materials before us, that,
in fact, _there was no positive refusal to sanction the
prosecution of the appellant.

W are also satisfiedthat the circunstances do not
establish that there had been any abuse of the process of
the court and the provisions of s. 561A of the Code of
Crimnal Procedure do not apply.

As the points urged in these appeals have failed, the
appeal s nmust, accordingly, be disnissed.

Appeal s di snmi ssed.
134
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