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ACT:
| mprovenent Schene--Statute permitting scheme for " danaged
areas"-- Definition of-Conclusiveness of schene--Wether

prevents chal | enge on ground that scheme was not for damaged
area --Punjab Devel opnent and Damaged Areas Act, 1951 (Punj.
10 of 1951), ss. 2 (d) and 5 (4).

HEADNOTE:

The Anritsar |nprovenment Trust framed a schene under s. 3 of
the Punjab Devel opnent and Damaged Areas Act, 1951, /which
enpowered it to frame a schene for the developnent of a
danmaged area, It passed a resolution to acquire certain
property of the appellant for widening a road -under the
schenme. The appellant contended that the scheme was w thout
jurisdiction as the area was not a "damaged area" within s.
2 (d) of the Act which contenplated only two classes  of
areas, i. e. (i) areas which may, by notification, under the
Act be declared by the Governnent to be "damaged areas", and
(ii) areas already notified under the Punjab Damaged Areas
Act, 1949. The respondents contended that a notification
243

i ssued wunder the Punjab Damaged Areas Act, 1947, /which
declared the entire walled City of Amitsar as a "danmaged
area" should be deemed to be a declaration" under the 1949
Act because of the operation of s. 22 of the Punjab General
Clauses Act and was sufficient to sustain the schene —and
that the scheme could not be challenged as it had been
notified by the State Governnent and under- s. 5 (4) of the
Act the publication was concl usive evidence that the scheme
had been duly framed and sancti oned.

Hel d, that the scheme was without jurisdiction and that the
proceedi ngs for the acquisition of the appellant’s property

were illegal. Admttedly the area had not been declared a
"damaged area either under the 1951 Act or under the 1949
Act . The decl arati on under the 1947 Act was of no avail

firstly, because there was no basis for the argunent that it
woul d be "deened to be a declaration" under the Act of 1949
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and secondly even if it were so deened the sane was not
within the definition of damaged area" in the Act of 1951.
The appel | ant was not precluded by s. 5 (4) fromchall enging
the scheme and the acquisition ; since the collusiveness
postulated by s. 5 (4) was only in respect of t he
formalities prescribed by ss. 3,4 and 5 and did not touch a
case where there was conplete lack of jurisdiction in the
authorities to frame a schene.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTION: Givil Appeal No. 331 of 1961
Appeal by special |eave fromthe judgnent and order dated
April 20, 1961, of the Punjab H gh Court in Gvil Wit No.
460 of 1961.
S. P. Sinha and. M K. Madan, for the appellant.
Har Prasad and J. P. Goyal, for respondents Nos;. 1 and 2.
S. M Si'kri, Advocat e-General, Punjab, N. S. Bindra and P
D. Menon, for the respondent No. 3.
1,962. April 4. The Judgnent of the Court was delivered by
AYYANGAR, J.-, The point arising for decision in this,appea
by special leave is,; a, very Shortly one and relaters to
the proper construction of the definition of 'danaged area
ins. 2(d) of the Punjab
244
Devel opnent and Danmaged Areas Act, 1951 which will hereafter
be referred to as the Act.
A few facts are necessary to be stated in order to
appreciate how this point arises. The appellant clains to
be the trustee of a Public Trust created for the  nmanagenent
of certain properties situated in -Anritsar. O t he
properties belonging to the trust is one which is said to be
a dharanshala. By a resolution of the Anritsar | nprovenent
Trust dated March 21, 1957 the lnprovenent Trust decided to
acquire a portion of this property for the purpose of
wi deni ng a road under a devel opnent-schenme franed under s. 3
of the Act. This section enacts;
"3. The Trust nmay frane a scheme ~or schenes
for the devel opment. of a danmaged area,
providing for all or —any of the matters
mentioned in section 28 of the Punjab Town
| mprovenent Act, 1922; and any scheme _already
franed or sanctioned in respect of a danmaged
area under the provisions of that Act shall be
deened to have been franed or sanctioned under
this Act".
Section 4 makes provision for the publication of the schenes
setting out with particularity the properties which would be
affected by the schene and specifying the period wthin
which the objections to the scheme would be ‘received.
Section 5 nwakes provision for the consideration of the
obj ections which m ght be put forward under a. 4 and sub-ss.
(3) and (4) of this section read;
"5. (3) The State Government shall then notify
the schenme either in original or as nodified
by it and the schene so published shall be
deened to be the sanctioned schene.
(4) The publication wunder subsection (3)
shal I be concl usive evidence that a schene has
been duly framed and sanctioned, "
245
Thereafter S. 6 proceeds to make provision for t he
acquisition of property in the ', damaged area" and there
are other provisions as regards the ascertainnent and
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paynment of conpensation but as these are not relevant to the
appeal, no reference to themis needed.

It is common ground that a schene has been franmed under s. 3
and this has been finalised after considering objections.
It was in pursuance of this schene that the |nprovenent
Trust took steps to effect the acquisition of the property
bearing Munici pal No. 2320/1, 884/9 belonging to the appel-
| ant-trust. The appellant filed a suit for a declaration
that the acquisition proceedings were illegal and ultra
vires and for a permanent injunction restraining t he
| mproverent Trust from proceeding with the acquisition. The
suit was, however, withdrawn by reason of a Consent Menp
which was filed and subsequently the appellant filed a
petition wunder Art. 226 of the Constitution in the Punjab
H gh Court challenging the validity of the action of the
| mprovenent Trust and praying for appropriate reliefs
guashi ng the proceedi ngs for the acquisition. The petition,
however, was summarily di sm ssed by the H gh Court by order
dated 'April 20, 1961. The further petition filed by the
appel | ant'. _praying for a certificate of fitness wunder Art.
133(1)(c) was  al so di sm ssed. Thereafter the appell ant
obtai ned special I|eave of this Court to prefer an appea
agai nst the judgnent of the H gh Court and that is bow the
appeal is now before us.

Though several points have been, taken in the nmenorandum of
appeal to this Court, |earned Counsel confined his argunents
to only one point to which we shall refer inmmediately and

which alone requires to be dealt with in the  appeal. We
have al ready pointed out that the acquisition now sought to
be made and which, it is contended, is illegal and not
justified by law, is under a schene

247

under the Act of 1947 vis-a-vis the definition in s. 2(d)
of the Act.
By a proclamation issued under s. 93 of the Governnent of
India Act, 1935 the CGovernor of the Punjab assumed to-
hi nsel f the powers vested in( the Punj ab Provinci a
Legi sl ature and under the powers so vested he enacted the
Punjab Danaged Areas Act, 1947 (Punj. Act 11 of /1947).
Secti on 3 of that enactnent enabled t he Provi nci a
CGovernment by notification "to declare any urban - area, _or
any portion thereof to be a damaged area" and it was in
Pursuance of this provision that the notification of = April
1948, to which we have referred, was issued. It —mght at
once be stated that the Act of 1947 contained no provision
for framng schenes or for acquisitions of property for
i mpl enenting such schemes, but this feature m ght not be
very material for ,he purposes of this case. Section 93 of
the Governnent of India Act, 1935 which nmade provision in
cases of failure of ~constitutional nachinery in t he
Provi nces enacted by sub-s. (4):
"93.(4). If the Governor by a proclamation
under this section assumes to hinself any
power of the Provincial Legislature to  make
laws, any |law nmade by himin the exercise of
t hat power shall, subject to the terns
thereof, continue to have effect wuntil two
years have el apsed fromthe date on which the
procl amation ceases to have effect wunless
sooner repealed or reenacted by an Act of the
appropriate Legislature........... "
The rule of the Governor under s.93 ended on’ August 15,
1947 and in consequence this enactnment which was tenporary
woul d have |apsed on August 15, 1949. Section 93 of the
CGovernment of India Act, 1935 was repeal ed by the Governor-
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General under the powers vested in himby s.8 of
248
the Indian |Independence Act, 1947 by virtue of the India
(provisional Constitution) Oder,- 1947, but cl.6 of this
order enact ed:
"6. Were any | aw made by the Governor of a
Province by virtue of Section 93 of the
Government of India Act, 1935, is in force
i medi ately before the appointed day, the said
l aw, notwi thstanding that the said section is
directed to be omtted is in Schedule to this
Order or _that by reason of such onmission a
Procl amati on under the said section ceases to
have effect, shall remain in force for the
period for which it would have renained in
force if the said section bad been At al
material times in operation.”
The result was that the Punjab Act of 1947 <continued till
August (15,1949 and no further
It was to make provision for the gap that woul d be caused by
the expiry of this Act in 1949 that the Fast Punjab Damaged
Areas Act, 1949, which is referred to in s.2(d) of the Act
of 1951, was enacted. The Act of 1949 reproduced sub-
stantially the ternms of the Act which it was replacing.
Secti on 2 contained definitions which were in termns
i ndentical with the definitions in the Act of 1947, subject
to changes necessitated by the partition of the country and
Lahore ceasing to be within India and's.3 which enabled the
State CGovernnent by notificationto declare an urban area to
be a (damaged area" was brought into force at once, i.e., in
April 1949 when the Governor's assent was received, and by
s. 1(3) the State Government reserved the power to direct
that the other provisions of the Act viz. ss.4 to 21 nmay
come into force fromsuch date as it nay by notification

appoi nt . In spite of diligent~ research no notification
under s. 1(3) bringing the rest of
249

the Act into force could be discovered in any event, /there
is nothing to showthat the rest —of the sections were
brought into force before August 15, 1949 when owing to the
| aps; of two years prescribed by s. 93(4) of the -Governnent
of India Act, the Act of 1947 expired and ceased to be in
force.
Based on the fact that the Act of 1949 practically
reproduces, the wearlier Act of 1947 the <contention urged
before wus was that the Act of 1947 was in effect repealed
and re-enacted 'by the Act of 1949, that by virtue of s. 22
of the Punjab CGeneral C auses Act, which runs:
"22 Where any Punjab Act is repealed and re-
enacted wth or without nodification, /'then
unless it is otherw se expressly provided, any
appoi ntnent, notification, order, schene rule,
form or bye-law, nmade or issued under the
repealed Act, shall, so far as it is —not
i nconsistent wth the provisions reenacted,
continue in force, and be deened to have been
nmade or issued under the provisions so re-
enacted, unless and until it is superseded by
any | appoi nt ment, notification, or der
schenme, rule, formor bye-law made or issued
under the provisions so re-enacted."
the notification issued under the Act of 1947 should be
deened to have been issued under the Act of 1949 and that in
consequence the reference to a notification under the Act of
1949 in s. 2(d) of the Act of 1951 would include the
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notification of 1948 nade under the Act of 1947. W are
unable to accept this argunent. 1In the first place, there
was no repeal of the Act of 1947 to attract the application
of the rule of construction enbodied in S. 22 of the Punjab
General Causes Act. No doubt, even tenporary enactments
could be repealed and re-enacted so as to attract the
operation of provisions like a. 22 of

250

the Punjab General C auses Act vide, for instance State of
Punj ab v. Mhar Singh (1). It is however conceded that here
there is no express repeal of the Act of 1947. Lear ned

Counsel for the respondents ,submtted that by reason of the
very existence of the enactnents of 1947 and 1949 on the
Statute Book in terns identical with each other, the earlier
,statute should be held to have been inpliedly repealed by

the later enactnent. If, as we have pointed out earlier
the first Act was tenporary and ,lIts place was taken by a
| ater ,enactment after the former ceased to be in force, it

is obvious that there could be no scope for invoking the
principal enbodied ins. 22 of the Punjab Central « auses
Act. Further, apart fromthe | arger question as the whether
inmplied repeals are within the contenplation of s. 22 of the
Punjab General Causes Act or simlar provisions in like
enactnents, we 'consider that there is no basis for invoking
the doctrine of inplied repeal in the present case for that
assunes that there is an inconsistency between the two
enactments such that the two cannot stand together. It is a
maxim of the lawthat, inplied 'repeals are not to be
favoured, and where two statute,%are entirely affirmative
and identical no question of  inconsistency could arise.
-Where the Qperative ternms of the two enactnents are
identical and the enactnments, so to speak, run parallel to
each other, there would be no scope for the application of
the doctrine of inplied repeal ~and that wuld be so
particularly in a case where the earlier ,enactnment is one
of tenporary duration while the later is a pernmanent
enactnment, even ignoring the fact that ss. 4 to 21 ' of the
Act of 1949 were not in force during the life of the Act of
1947.

Utimtely, the question would have to be decided on the
pro-per interpretation of s. 2 (d) of the Act’of 1951 under
-whi ch the-inpugned scheme

(1) [19s6] | S.C.R 893-

251
was framed and proceedi ngs for acquisition are sought to be
t aken. It is clear that besides the areas notified under

the Act of 1951 the only other areas contenplated are those
which were notified under the Act of 1949 which on any
normal and reasonabl e construction could only ‘include the
areas which were the subject of notification under s. 3 of
the Act of 1949 and not those under the Act of <1947 but
whi ch are deened to be areas notified under the Act of 1949
assum ng every subm ssion of the respondent to be correct.
In this view we consider that the appellant is entitled to
the relief sought because the acquisition was in respect - of
a schene for an area which it was not within the power of
the I nprovenent Trust to frame under s. 3 of the Act.

Learned Counsel for the Inprovenment Trust made a furl her
subm ssion that the appellant was precluded from chall engi ng
the validity of the schene by reason of the provisions of s.
5 (4) of the Act (already extracted) which inparted a
conclusive effect as to the legality of the schene which had
received the approval of the government and had been
published under s. 5 (3) of the Act. W are clearly of the
opinion that there is no substance in this argunent. The
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foundation of the jurisdiction of the Inprovenent Trust to
frane a schene and for the governnent to approve of the sane
depends upon the schene relating to a "danmaged area" and if,
as we have held, the property now sought to be acquired is
within an area which does not fall within the definition of
a 'damaged area’ under s. 2 (d) of the Act, it follows that
there was total lack of jurisdiction on the part of the
| mprovenent Trust or the governnent to frame a scheme for
this area. The position is not very different fromwhat it
woul d have been if the Act itself bad not been extended to
an area in regard to which a schene
252
has been franmed. The conclusive effect postulated by s.
5(4) can only be in regard to the formalities prescribed 'by
as. 3, 4 and 5 and does not touch a case where there is
conplete lack of jurisdictionin the authorities to frame a
schene. ,
The result is that the appeal succeeds and there will be a
direction that the proceedings for the acquisition of the
property ' _belonging to the appellant under the Punj ab
Devel opnent of Danmaged Areas Act, 1951 be quashed. The
appel lant will be entitled toits costs here.
Appeal al | owed.
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