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Al'l these appeals have been fil ed against the orders
passed by the DivisionBench of H gh Court of Rajasthan
inthe D.B. Cvil Special Appeal No. 662 of 2001 and
cognate matters by which the Division Bench di snmssed
all appeals and confirned the commpn order passed by

the | earned single Judge in various Wit Petitions.

The litigation has a chequered history. By a

Reci procal Transport Agreenent dated 5th/8th February,
1968 (hereinafter referred to as ' 1968 Agreenent’)
entered into between the State of Rajasthan and the
State of Haryana, Hanumangarh - Dabbwal i “via Sangaria
inter-State route opened to traffic with a viewto
encour age novenent of transport vehicles on such

routes and to regulate and control their operation. The
agreenment stipulated that four return trips and ei ght
single services will be allowed to buses bel onged to State
of Rajasthan and 13 permits will be granted. In
accordance with the said agreenent, the Rajasthan State
Road Transport Corporation (' RSRTC for short) was
granted 13 stage carriage permts. On February 29,

1996, the Regional Transport Authority, Bikaner (' RTA
for short) granted additional stage carriage pernmts to
private vehicle operators including the respondents-in
the present appeals. There was a clear stipulation on the
permits that they were granted beyond the ceiling fixed
under 1968 Agreenent.

On July 14, 1997, the State of Rajasthan and the

State of Haryana entered into a fresh inter-State
agreenment (hereinafter referred to as ' 1997 Agreenent’)

i n supersession of 1968 Agreement for 13 permits with

16 single trips. Clause 4 (iv) clarified that all previous
stage carriage permts which were counter signed by
either State before the comng into force of 1997
Agreenent shall remain in force till the valid period of
such permits. According to the appellants, under 1997
Agreenent, the route was made open exclusively for
private operators. It was also their case that under 1968
Agreenent, only RSRTC was granted permts which was
within the scope and ceiling fixed by that Agreenent and
the respondents had no right to ply vehicles.

After coming into force of 1997 Agreenent, severa
applications were made by private vehicle operators for
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grant of permts. RTA, however, vide its orders dated
April 25, 1998 and Noverber 18, 1998 declined to grant
permt to any applicant under Section 88 of the Mtor
Vehi cl es Act, 1988 on the ground that there was no
vacancy in existence for the grant of such permits. Being
aggrieved by the above orders passed by RTA, appeals

were filed before the State Transport Appellate Tribunal
Raj ast han, Jai pur (' STAT' for short) by the persons whose
applications were rejected. The mai n appeal was Appea

No. 398 of 1998 titled Sohanlal v. RTA. STAT, vide its
order dated July 24, 1999 set aside the order passed by
RTA and remtted the matter to RTAwith a direction to
reconsi der all the applications under 1997 Agreenent for
grant of 13 pernmits with 16 trips. Against the order
passed by STAT, RSRTC filed a Wit Petition in the High
Court of Rajasthan. A Wit Petition was also filed by
Sohanl al . The | earned single Judge of the Hi gh Court
passed aninterim order on Septenber 9, 1999 and

stayed further proceedi ngs before RTA consequent to the
order of remand nade by STAT directing RTA to

reconsi der _applications and to pass orders in accordance
with law. It is, however, the case of the appellants that
the order of interimrelief granted by a single Judge of
the H gh Court on Septenber 9, 1999 was not

conmuni cated i mediately to RTA and RTA was not

nmade aware of any such interimorder passed by the

H gh Court. Accordingly, on Septenber 16, 1999, RTA

held a neeting in which appellants as well as

respondents participated and the parties were heard. By
an order dated Novenber 2, 1999, RTA, considering the
case of the appellants on nerits, was pleased to grant 11
permts to themand the renaining two permts were
granted in favour of other persons. According to the
appel l ants, they were not made parties in the

proceedi ngs before the H gh Court in the wit petitions
and they were not aware of interimorder dated

Septenber 9, 1999. It was al so asserted by the

appel  ants that neither RSRTC nor. Sohanl al produced

the order of the H gh Court before RTA on Septenber 16,
1999 when the hearing took place, nor on Novenber 2,

1999 when the order was passed in favour of appellants
granting permts in their favour. According to the
appel l ants, therefore, the order dated Novenber 2, 1999
was | egal, valid, proper and in accordance with law It is
the case of the appellants, that the interim order of the
H gh Court was communi cated to RTA only on Novenber

13, 1999 but by that tine, the order dated Novenber 2,
1999 had al ready been passed by RTA. In view of the

final order passed by RTA, RSRTC filed an application- in
the wit petition pending in the Hi gh Court seeking
amendnent of the petition, challenging the legality of the
order dated Novenber 2, 1999 by which RTA had granted

11 permits in favour of the appellants. The said
applicati on was made on Novenber 29, 1999. The Hi gh

Court granted the application on Decenber 13, 1999 and
vacated interimrelief which was granted on Septenber 9,
1999 in the light of the order dated Novenmber 2, 1999
passed by RTA but fixed the matter for final hearing. On
Decenmber 24, 1999, the conpetent authority

countersigned the permts in favour of the appellants
taking into account the fact that interimrelief had been
vacated by the High Court. The matter was then heard by
the | earned single Judge on January 27, 2000. During

the course of hearing, it was noticed by the | earned
singl e Judge that as against 13 pernits under 1997
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Agreenent, 50 vehicles were plying on Hanunangarh -
Dabawal i via Sangaria inter-State route as on January
27, 2000 on the basis of the permits granted by RTA,

whi ch were outside the scope of the ceiling fixed by inter-
State agreement. Under the circunmstances, the |earned
singl e Judge directed the Secretary, RTA to give exact
figures and details about the permts granted within the
guota and outside the ceiling fixed by 1968 Agreenent as
wel | as 1997 Agreement. The RTA subnitted two

separate Schedul es nmarked "A" and 'B'. In Schedule 'A,
the nanmes of the persons who were granted pernits

out side the scope and ceiling fixed by 1968 Agreenent
was filed. In Schedule 'B", the nanes of persons who
were granted permits within the scope and ceiling fixed
by 1997 Agreement were nentioned. In the Ilight of the
qguery raised by the Court and information supplied by
RTA, the High Court finally disposed of the petitions on
Feburary 14, 2000, inter alia, observing as under

"In the facts and circunstances of the case, it

is desirable that the | earned State Transport

Appel | at e Tribunal be requested to examn ne

the whol e i ssue afresh and determ ne who are

13 permit-hol ders who have valid permts for

the aforesaid inter-State route under the

reci procal agreenent and who shoul d be

allowed to ply vehicles on the said inter-State

route under such valid permts".

(enphasi s supplied)

The Court noted that "w th the consent of |earned
counsel for the parties™, the case was renitted to STAT
with the request to dispose of the matter expeditiously,
preferably within three nonths, keeping inviewthe
decision of this Court in Ashwani Kumar v. Regi ona
Transport Authority, Bikaner, (1999) 8 SCC 364 and the
deci sion of the H gh Court of Rajasthan in Ms
Zam ndara Motor Transport Co-operative Society v.

Regi onal Transport Authority, (1999) 2 RLW1329. Til

the matter was to be decided by STAT, Jai pur, RTA,

Bi kaner was restrained fromgranting any tenporary or

per manent pernit on the route in question to any

person. I n pursuance of the order passed by the |earned
singl e Judge, STAT issued notices to all 50 permt

hol ders. After hearing them STAT, by an order dated

May 29, 2000, held that 13 permits issued in favour of
RSRTC were within the ceiling fixed by 1968 Agreenent.
Those pernits, however, were not countersigned by the
State of Haryana and hence they could not be said to be
valid permts. Wien 1997 Agreenent cane into force,
permts granted under 1968 Agreenent in favour of

RSRTC were consi dered, but since the earlier pernits

were not valid, the new permits also could not be said to
be valid permits and were not saved under C ause 4(iv) of
1997 Agreenent. So far as the permts granted in favour
of respondents were concerned, according to STAT, they
were countersigned by the State of Haryana but those
permits were outside the ceiling fixed by 1968 Agreenent
and, therefore, those permts also could not be said to be
valid in the light of the ratio laid down in Ashwani Kunmar
as al so M's Zami ndara Mtor Transport Co-operative

Soci ety.

As to order dated Novenber 2, 1999 passed by RTA
granting permts in favour of the appellants, STAT held
that the said order was in violation of interimorder dated
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Septenber 9, 1999 passed by the High Court in wit
petitions. STAT noted that the interimorder was vacated
by the Hi gh Court on December 13, 1999 keeping in view
the order passed by RTA on Novenber 2, 1999 but such
vacation woul d not nake order dated 2nd Novenber,
1999 valid and would not cure the defect as the wit
petition was finally allowed by the Hi gh Court. According
to STAT, when the order dated July 24, 1999 passed by
STAT renmanding the matter to RTA was set aside by the
Hi gh Court, no order could have been passed by RTA
considering the applications and granting permts in
pur suance of the order passed by STAT since that order
was quashed by the High Court. No party, hence, could
get benefit of an order dated Novenber 2, 1999. The
appel l ants, therefore, could not claimthe benefit under
the said order. STAT, therefore, by an order dated My
29, 2000, again remanded the matter to RTA directing it
to consider the applications which were deci ded on
Novenber 2, 1999. Adirection was al so issued to RTA
not to consider any application filed prior to July, 1997
i.e. before coming into force of 1997 Agreenent.

The order dated May 29, 2000 passed by STAT was
chal |l enged by RSRTC by filing a wit petition. The
| ear ned single Judge, however, held that a finding had
been recorded by STAT that the pernits granted in
favour of RSRTC had never been countersigned by the
State of Haryana and hence RSRTC had no right to ply
its vehicle on the said route. So far as 1997 agreenent
was concerned, permits were to be granted to private
vehi cl e operators and hence, RSRTC had no right to
claimany permt under the said agreenment. The Court
accordingly disnissed the petition filed by RSRTC

The order dated May 29, 2000 passed by STAT was
al so chall enged by the appellants as well as by
respondents by filing wit petitions. The |earned single
Judge heard the parties and disposed of all wit petitions
by a comon order. The |earned single Judge, inter alia,
hel d as under:
1. Permits granted on Novenber 2, 1999 in
favour of the appellants cannot be said to
be | egal and vali d.

2. 11 permts granted in favour of private
operators (respondents herein) on February
29, 1996 had never been chall enged on any
ground what soever before any forumand it
was only because an order was passed by

| ear ned single Judge on February 14, 2000
inthe light of the fact that as against 13
operators, 50 vehicles were plying, STAT
was directed to find out as to who those 13
persons were who held |l egal permits and

had right to ply vehicles.

3. As the respondents-private vehicle
operators were holding valid permts,

whi ch were countersigned by the State of
Haryana, their pernits were | egal and
val i d.

4. Mere stipulation in the pernits that they
were over and above the ceiling under the
Agreenent woul d not disentitle private
operators from continuing operation as the
sai d provision had to be read in accordance
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with the agreenment. Once it was held that
13 pernmits granted in favour of RSRTC
were not countersigned, they could not be
said to be |l egal permits under 1968
Agreenent and hence they were required to
be excl uded.

5. In view of exclusion of 13 pernits issued in
favour of RSRTC, permits issued in favour

of respondents-private operators, counter-
signed by the State of Haryana, nust be

treated as | egal

6. The respondents were pernit-hol ders and
plying their vehicles since March 16, 1963
and they could not be thrown out on any
techni cal ground.

Resul tantly, wit petitions filed by appellants cane
to be dism ssed and the wit petitions filed by
respondents were all owed.

Two batch of original side appeals were filed by the
appel | ants bei ng aggrieved by the order passed by the

| earned single Judge. In-one set of appeals, it was
contended that the/l earned single Judge had conmitted

an error of law in dismssing the wit petitions filed by
the appellants as after considering the applications filed
by the appellants in'accordance w th 1997 Agreenent,

their cases were considered by the RTA and permits were
granted in their favour. The order which was passed on
Noverber 2, 1999 without any know edge as to interim

order passed by a single Judge of the High Court was

| egal and valid and coul d not have been invali dated by

the | earned single Judge. Their appeals were, therefore,
required to be all owed.

Regarding wit petitions filed by respondents, it

was contended by the appell ants before the Division

Bench that adnittedly they were holding pernmits over

and above the ceiling fixed by 1968 Agreenment. An

express stipulation was made in the Agreenent that they
were in excess of quota under the said Agreenent. 1t was
submitted that it was the case of RSRTC that 13 pernits
were granted in favour of Corporation and as under 1968
Agreenent only 13 permts could be granted, even if it is
hel d that those pernmits were not as per the Agreenent,

the respondents could not claimbenefit of the fact-
situation that the permits, in favour of RSRTC were held
illegal, they nmust get the benefit and permits issued in
their favour should be held legal. The | earned single
Judge, therefore, was in error in granting relief in favour
of the respondents.

The Divi sion Bench considered the question in

detail and held that the | earned single Judge was right in
dismssing the wit petitions filed by the appell ants-
petitioners and also in allowing the petitions filed by the
respondents (petitioners before the H gh Court). The

Di vi si on Bench observed that since RTA was not aware

of interimorder dated Septenber 9, 1999 passed by the

| earned single Judge in the wit petition, consideration of
applications of the appellants on Septenber 16, 1999

and grant of permits on Novenber 2, 1999 m ght not be
treated as an order passed by RTA in di sobedi ence of
interimorder passed by the | earned single Judge of the

Hi gh Court. But the fact remmined that the order of STAT
remandi ng the matter to RTA and the direction to
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reconsi der the applications of all applicants on nerits
was finally quashed and set aside by the High Court.
Hence, the order passed by RTA could not be said to be
valid in the eye of |law and, hence, could not operate or
be i nmpl enented. The appellants, therefore, could not

base their claimon the said order. The order passed by
the | earned single Judge dismssing the petitions of the
appel | ants-petitioners, therefore, could not be held
contrary to | aw and accordingly their appeals were |iable
to be di sm ssed.

As far as the petitions of the respondents and grant

of relief in their favour, which was objected by the
appel l ants, the Division Bench observed that the | earned
single Judge was right in allowi ng their petitions. The
Bench noted that under 1968 Agreenent, only 13

permts could be granted. As per the Agreenent, the
permits could be said to be valid and effective only if they
wer e countersigned by either State. Though it was the
case of RSRTCthat 13 permits were granted to the

Cor porati'on, adnmittedly, they were not countersigned by
the State of Haryana. The said permts, therefore, rightly
held to be not as per the Agreenent. Ooviously,

therefore, 13 permits which were issued in favour of
respondents and countersigned by the State of Haryana

nust be held | egal 'and valid irrespective of nentioning of
the fact in the permts that they were in excess of quota.
Once it was held that permits granted in favour of

RSRTC were not in accordance with agreenent, permits

i ssued to respondents countersigned by the State of
Haryana nust be held valid. If it is so, thelearned single
Judge was right in granting the relief in favour of
respondents, ruled the Division Bench. In view of the
sai d findings, the Division Bench di sposed of all Appeals.
Bei ng aggrieved by the said orders, the appellants

have approached this Court. Notices were issued by this
Court on Novemnber 18, 2002 and after hearing the

parties, |leave was granted. The matters have been placed
before us for final hearing.

We have heard | earned counsel for the parties.

Two questions, which were rai sed before the

| earned single Judge as well as before the Division Bench
of the H gh Court, were raised before us by the | earned
counsel for the appellants. Firstly, it was contended that
i n pursuance of inter-State Agreenent of 1997 entered
into between the State of Haryana and State of

Raj ast han, applications were invited from private
operators and the appellants submitted applications. In
accordance with the Agreenent, applications of the
appel | ants were considered by the RTA, Bi kaner along

with other applications and permits were granted in their
favour which were duly countersigned by the State of
Haryana. Those permts, therefore, were | egal and valid
and coul d not have been declared illegal. The H gh Court
ought to have granted relief to the appellants rejecting
the contention of RSRTC and of the respondents. Since

the Hi gh Court did not grant relief in favour of the
appel l ants, the orders deserve to be quashed and set

asi de.

Secondly, it was submtted that the H gh Court was

in error in granting relief to the respondents. Under 1968
inter-State Agreenment, only 13 pernits could have been
granted. Admittedly, those 13 pernits under the

Agreenent were granted in favour of RSRTC. The said

fact was neither disputed before the authorities, nor
before the High Court. It is true that 11 permits were
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granted to private operators-respondents herein, and

they were countersigned by the State of Haryana, but it
was expressly stipulated in those permits that they were
in excess of quota and hence no right would flow from
those permts. Hence, even if it is held that 13 permts
i ssued in favour of RSRTC were not |egal and valid, since
they were not countersigned by the State of Haryana,
private operators-respondents could not get the benefit
as their permts were in excess of quota under the
Agreenent. The High Court was, therefore, in error in
granting relief in their favour. It was, therefore,
submitted by the | earned counsel for the appellants that
the orders require interference by declaring the permts
i ssued in favour of respondents as illegal and by
granting relief in their favour declaring the pernits

i ssued by RTA, Bikaner in their favour and

countersigned by the State of Haryana as |egal and valid.
The | earned counsel for the contesting

respondent's, on the other hand, subnmitted that the High
Court was right in dismssing the wit petitions filed by
the appellantsand allowing the wit petitions of the
respondents and in granting benefit in their favour
According to the counsel, under 1968 Agreenment, 13
permts could be granted.” They were required to be
countersigned by the State of Haryana. True it is that 13
permts were granted by RTA, Bi kaner to RSRTC, but
adnmttedly they were not countersigned by the State of
Haryana. On the other hand, pernmits granted to
respondents were countersigned by the State of

Haryana. Therefore, only those permts were legal and
valid and could be said to be "under the Agreenent’. A
statenent to the effect that permts granted in favour of
respondents were in excess of quota, therefore, had no
rel evance. Once it is held that permits issued in favour of
RSRTC were not valid, other permts issued in favour of
respondents and countersigned by the State of

Raj ast han, nust necessarily be treated as valid and /in
accordance with the terns of the Agreenent. The Hi gh
Court was, therefore, justified in granting relief to'the
respondents.

The | earned counsel for the State of Rajasthan al so
supported the respondents and submitted that the

orders passed by the H gh Court are | egal and proper

and no interference is called for.

Havi ng heard the | earned counsel for the parties, in

our opinion, the orders of the Hi gh Court are legal, valid,
proper and do not deserve interference by this Court
under Article 136 of the Constitution

As is clear fromthe facts enumerated herei nabove,

under 1968 Agreenment, 13 pernmits were granted in

favour of RSRTC, but as has been rightly held by the

H gh Court, those permits could not be ternmed valid
permts inasmuch as they were not countersigned by the
State of Haryana. Since 13 inter-State permits could be
granted under 1968 Agreenent, the H gh Court was
justified in taking into account permts granted in favour
of respondents which were countersigned by the State of
Raj ast han. To us, the Hi gh Court was right in observing
that the fact that in those permts, it was stated that
they were in excess of quota under 1968 Agreenment, was

of no consequence since those permts were not in

excess of quota if invalid permts issued in favour of
RSRTC were to be excluded and ignored. It is settled |aw
that inter-State permits nmust be countersigned by the
other State. In this connection, the Hi gh Court relied on
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Ashwani Kumar wherein this Court expressly held that

reci procal agreement is a condition precedent for grant of
permts and if such agreenent provides for
countersignature of the other State, obviously that
condition has to be fulfilled. Reference was al so nmade to
T.NNR Reddy v. Mysore State Transport Authority, (1970)
1 SCC 541 : AIR 1971 SC 1662. The Hi gh Court was,
therefore, fully justified in granting relief to the
respondents and no grievance can be raised by the
appel | ants agai nst such relief granted to the
respondent s.

Regarding pernmits granted in favour of the

appel | ants and countersigned by the State of Haryana, it
is clear that the sane was issued by RTA in accordance
with the direction issued by STAT vide its order dated
July 24, 1999. By the said order, STAT quashed the
orders passed by RTA on April 25, 1998 and Novenber

18, 1998 and directed RTA to reconsider the applications
submitted by various private parties. But it has conme on
record that the order of STAT was chal |l enged by RSRTC
as al so by other parties in the H gh Court of Rajasthan
by filing wit petitions. Thelearned single Judge, not
only entertained wit petitions, but even granted

prohi bitory interimorders on Septenber 9, 1999 and

RTA was restrai ned/fromconsidering the applications as
directed by STAT. It is true that the said interimorder
had not been comunicated i medi atel yto RTA and

RTA was not made aware of the interimorder passed by
the | earned single Judge. Though- it was stated by the

| earned counsel for the respondents that the interim
order was passed by the learned single Judge in

presence of the | earned counsel appearing for RTA and

as such RTA must be deened to be aware of the interim
order and the | earned single Judge has also taken into
account the said fact, we may not enter into |arger
qguestion since in our opinion, the Division Bench was
right in observing that even if it is held that RTA'was not
aware of interimorder passed by the | earned single
Judge and hence it could consider the applications
submitted by the appellants and other applicants, when
the petitions were allowed and the order of STAT
remtting the matter to RTA for reconsideration was
guashed and set aside, the action taken by RTA had no
effect in the eye of law. On STAT direction being set
aside, there could not be said to be an order of

reconsi deration of applications by RTA. Hence, an order
granting applications and issuing permts in favour of
the appellants had no | egal effect whatsoever and the
appel | ants cannot derive any benefit under the said
order of Novenber 2, 1999.

In this connection, we may refer to a decision of

this Court in Miulraj v. Murti Raghunathji Mharaj, (1967)
3 SCR 84: AIR 1967 SC 1386. In that case, execution
proceedi ngs were pending in the Executing Court. Stay
was granted agai nst execution by the appellate Court

but the said order was not communi cated to the

Executing Court. A question which cane up for

consi deration before this Court was whether further
proceedi ngs before the Executing Court, after the order
was passed by the appellate Court, staying the execution
had any sanctity in law? This Court, after draw ng the
di stinction between 'stay’ and 'injunction’, observed:
"An order of stay in an execution matter is

in our opinion in the nature of a prohibitory

order and is addressed to the court that is
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carrying out execution. It is not of the

sanme nature as an order allow ng an appea

and quashi ng execution proceedings. That

kind of order takes effect imediately it is
passed, for such an order takes away the

very jurisdiction of the court executing the
decree as there is nothing left to execute
thereafter. But a nere order of stay of
execution does not take away the jurisdiction
of the court. Al that it does is to prohibit
the court from proceeding with the execution
further, and the court unless it knows of the
order cannot be expected to carry it out.
Therefore, till the order comes to the
know edge of the court ~its ‘jurisdiction to
carry on executionis not affected by a stay
order which must in the very nature of
things be treated to be a prohibitory order
directing the executing court whi ch
continues to have jurisdiction to stay its hand
till further orders. I't is clear that as
soon as a stay order is withdrawn, the
executing court is entitled to carry on
execution and there is no question of fresh
conferment of jurisdiction by the fact that
the stay order has been wi t hdrawn. = The
jurisdiction of the court is there all along.
The only effect of the stay order is to prohibit
the executing court from proceedi ng further

and that can only take effect when the
executing court has knowl edge  of the order

The executing court may have know edge of

the order on the order being comunicated

to it by the court passing the stay order or
the executing court nmay be inforned of the

order by one party or the other with an
affidavit in support of the information or in
any other way. As soon therefore as the
executing court has come to know of the order

ei ther by communi cati on fromthe court

passing the stay order or by an affidavit from
one party or the other or in any other way the
executing court cannot proceed further and if

it does so it acts illegally. There can be no
doubt that no action for contenpt can be
taken agai nst an executing court, if it

carries on execution in ignorance of the

order of stay and this shows the necessity of
the know edge of the executing court before

its jurisdiction can be affected by the order
In effect therefore a stay order is nore or |ess
in the same position as an order of injunction

with one difference. An order of injunction is
generally issued to a party and it is forbidden
fromdoing certain acts. It is well-settled t hat
in such a case the party nmust have

know edge of the injunction order before it

coul d be penalized for disobeying it. Further

it is equally well-settled that the injunction

order not being addressed to the court, if

the court proceeds in contravention of the

i njunction order, the proceedings are not a

nullity. In the case of a stay order, as it is
addressed to the court and prohibits it
fromproceeding further, as soon as the court
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has knowl edge of the order it is bound to
obey it and if it does not, it acts illegally, and

all proceedings taken after the know edge of
the order would be a nullity. That in our
opinion is the only difference between, an
order of injunction to a party and an order of

stay to a court. In both cases know edge of
the party concerned or of the court is
necessary bef ore the prohibition takes effect.

Take the case where a stay order has been
passed but it is never brought to the notice of
the court, and the court carries in proceedi ngs
i gnorance thereof. It can hardly be said that
the court has lost jurisdiction because of
sone order of which has no know edge.

This to our nmind clearly follows fromthe
words of O XLI R 5 of the Code of Givi
Procedure which “clearly |ays down that mere
filling of an appeal does not operate as stay of
proceedi ngs i n execution, but the appellate
court has- the  power stay  of execution

Qovi ously when the appellate court orders the
stay of execution the order can have affect
only when it is made known to the executing
court. W cannot agree that an order staying
execution is sinmlar to an order allow ng an
appeal and quashi ng executi on proceedings.

In the case where the execution proceeding is
guashed, the order takes effect in - imrediately
and there is nothing left to execute. But

where a stay order is passed, execution stil
stands and can go on unless the court

executing the decree has know edge of the

stay order. It is only when the executing
court has know edge of the stay order that
the court nmust stay its hands and anything it
does thereafter would be a nullity so long as
the stay order is in force"

The Court then stated;

"Though the court which is carrying on

execution is not deprived of the jurisdiction
the nonent a stay order is passed, even

though it has no know edge of it, this does not
nmean that when the court gets know edge of

it is powerless to wundo any possible injustice
that m ght have been caused to the party in
whose favour the stay order was passed

during the period till the court has

know edge of the stay order. W are of opinion
that section 151 of the Code of Givi

Procedure woul d al ways be available to the

court executing the decree, for in such a case,
when the stay order is brought to its notice it
can always act under Section 151, and set

asi de steps taken between the tinme the stay

order was passed and the time it was brought
toits notice, if that is necessary in the ends of
justice and the party concerned asks it to do

so. Though, therefore, the court executing

the decree cannot in our opinion be deprived

of its jurisdiction to carry on execution till it
has know edge of the stay order, the court

has the power in our viewto set aside the
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proceedi ngs taken between the tinme when the
stay order was passed and the tinme when it
was brought to its notice, if it is asked to do
so and it considers that it is necessary in
the interests of justice that the interim
proceedi ngs shoul d be set aside”

An interesting question cane up for consideration
before this Court in Nawabkhan Abbaskhan v. State of
Gujarat (1974) 2 SCC 121 : AIR 1974 SC 1471. In that
case, an externnent order was passed agai nst N on
Septenber 5, 1967 under the Bonbay Police Act, 1951
In contravention of the said order, N entered the
forbi dden area on Septenber 17, 1967 and was,
therefore, prosecuted. During the pendency of the
crimnal proceedi ngs, however, the externnent order
passed agai nst N was chall enged.in the Hi gh Court
under Article 226 of the Constitution and was set aside
on July 16, 1968. Taking note of the said fact, the tria
Court acquitted N but an appeal filed by the State
agai nst the order of acquittal cane to be allowed by the
H gh Court hol di ng that when the contravention took
pl ace in Septenber, 1967, the order was very much
operative and hence /N was |liable for committing breach
of that order. He was, therefore, convicted by the Hi gh
Court. N approached this Court.
Al'l owi ng the appeal and reversing the decision of
the High Court, this Court held that once the externnent
order was declared illegal, it was of no effect, and N
could never be held guilty of flouting such order
Rubi nstein was quoted by the Court who stated;

"How does the validity or nullity of the
decision affect the rights and liabilities of
the persons concerned? Can the persons
affected by an illegal act ignhore and disregard
it with inmpunity? Wat are the renedies
available to the aggrieved parties? Wen wll
the courts recogni ze a right to conpensation
for danmage occasioned by an illegal act ?
Al  these questions revert to the one basic
i ssue; has the act concerned ever had an
existence or is it nmerely a nullity ?

Voi dabl e acts are those that, can be
invalidated in certain proceedings; these
proceedi ngs are, especially fornulated for the
purpose of directly chall engi ng such
acts...... On the other hand, when an act is
not merely voidable but void, it is anullity
and can be disregarded and i npeached in any
proceedi ngs, before any court or tribunal and
whenever it is relied upon. In other words, it
is subject to 'collateral attack'."

Kel son’s pure theory of |aw was al so consi dered

who stated that when a Court holds an act as nullity, it
is not nmerely a declaration of nullity, "it is true
annul ment, an annul nent with retroactive force"

Though, no final opinion was expressed on wi de

rangi ng problens in public law of illegal orders and

viol ations thereof by citizens, the Court ruled that in the

facts and circunstances of the case, when the order of
externment was held illegal by a conpetent Court on the

ground that it was passed in violation of the principles of

natural justice, it was of no effect. The Court quashed
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the order\027not killed it then but perforned the forma
obsequi es of the order which had died at birth. "The | ega
result is that the accused was never guilty of flouting an
order which never legally existed". (enphasi s suppli ed)
In the instant case, admittedly, the order passed by

STAT was finally set aside by the H gh Court in wit
petitions. Therefore, even if the contention of the |earned
counsel for the appellants is held to be well founded that
RTA, Bi kaner was not made aware of interim order

passed by the | earned single Judge and hence it could
consi der the applications and pass appropriate orders
thereon, since the order of STAT remitting the matter to
RTA was finally quashed and set aside, all consequentia
actions nust be held illegal and of no effect. In our

opi nion, the H gh Court was perfectly right and wholly
justified in ignoring the directions issued by STAT and
grant of permts by RTA in favour of the appellants.

For the foregoing reasons, all the appeal s deserve

to be dism ssed and they are accordingly dismssed. In
the facts and circunstances of the case, however, there
shall be no order as to costs.




