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PETI TI ONER
ZI PPERS KARAMCHARI UNI ON

Vs.

RESPONDENT:
UNION CF | NI DA & ORS

DATE OF JUDGVENT: 03/ 09/ 1998

BENCH
S.C. AGRAWAL, S.P. KURDUKAR

ACT:

HEADNOTE

JUDGVENT:

JUDGEMENT

S. P. LURDUKAR. J.

M. Y.K K Cor porati on, Japan, (for short YKK)

an international group comnpany,  having worldw de net of
conpanies and business |ocations in various courtries, on
April 29, 1995 subnmitted a proposal representation to the
Foreign Investnent Pronotion Board, ~New Delhi (for short
"FIPB) seeking approval to set wup integrated plants for
manuf acturing zip fasteners (netallic and non-netallic) with
hundred per cent own capital investment wth no export
obligation. On consideration of this proposal the FIPB
forwarded the same wth its recormendation to the Centra

CGovernment. The Deputy Secretary to the Governnent of
India, Mnistry of Industry, Department of I|ndustrial Policy
and Pronot i on vide its letter —dated 7th July, 1995
conmuni cated the approval on behalf of the Government of
India to YKK Accordingly, YKK through its subsidiary
conpany mi's YKK Zippers, Singapore (p) Ltd., the third
respondent set up integrated plants at Bawal in Haryana.

(2) The petitioners claimng to be the menbers ~of various
trade uni ons operating in the conpanies engaged in
manuf acture of zip fasteners have filed this Wit Petition
under Article 32 of the Constitution of India seeking
mandanus to quash the permission granted to YKK for setting
up "I NTEGRATED PLANTS' for manufacturing netallic and
non-netallic zip fasteners in India. In addition.-to this
prayer, a Wit of Mandanmus is al so sought to set aside the
Notification No.S.O 309(E) dated 30th May, 1986 and for
declaration that new industrial policy of 1991 is in
violation of the Industries (Developnment and Regul ation)
Act, 1951 (for short ’'the Act’'). First respondent is the
Union of India and the second respondent is For ei gn
| nvest nent Pornoti on Board (Fl PB)

(3) It is alleged by the petitioners that zip fasteners and
its components were being manufactured in India since 1949.
eversince 1971 the manufacturing of zip fasteners has been

reserved exclusively for the small scale sector. Zip
fast eners are broadly classified into two categories,
nmetallic and non-netallic zip fasteners. It is undisputed

that the zip fastener is the final product of various
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conponents. There are about 150 small scale units in India
engagi ng over 45,000 workers in the manufacturing process of
various conponents for the end product i.e. zip fastener
Most of these manufacturers fall within the paraneters of
smal |l scale industry. These manufacturers after putting
their hard work and on obtaining knowhow have been
manufacturing the zip fasteners and successfully conpeting
with the international market of zip fasteners. They have
been supplying zip fasteners to the manufacturers of
readynade garnents, |eather garnents and allied articles.
As of today the Hi gh technol ogy used by these manufacturers
in successfully conmpeting the world market and earning
val uabl e foreign exchange for India. Notwithstanding this
factual position the reservation contained in Section 29-B
(2) (2B) read with item38 (3) in the First Schedul e of the
Act, the Central Governnment dereserved this item providing
exception in case of integrated plant - manufacturing zip
fasteners (netallic and non-netallic) by violating the said
provisions of the Act and extending favourable treatnent to
the foreigninvestor for extraneous consideration. The
action of the Central Covernment is illegal and be quashed.
(4) Before we deal with the contentions raised on behal f of
the petitioners it may not- be out of place to nention
certain other proceedings in which an identical challenge
was nmade to the Notification No. S.O 309 (E) dated 30th
May, 1986 as also to the new industrial policy in Bonbay and
Del hi H gh Courts. Wit Petition No.1987/1986 was filed in
the Bonbay Hi gh Court challenging the  wvalidity of
Notification No.S. O No. 309(3) dated 30th My, 1986 issued
under Section 29(B)(2)(2B) of the Act. This~ wit petition
was filed by three petitioners, nanely, (1) Zpper India
Pvt. Ltd., (2) Kishore J. Vora; and (3) Zi pper Association
of India. O course to this wit petition YKK could not be
a party as it got the approval to start its integrated plant
on 7.7.1995. Learned Singl e Judge of the Bonmbay Hi gh Court
uphel d the Notification No.S.O No.309(3) dated May 30, 1986
and disnissed the wit petition. Appeal No. 220 of 1988
filed on behalf of unsuccessful wit petitioners was
di smissed by the Division Bench by its judgenent and order
dated February 28, 1997. The Special Leave Petition was
allowed to be withdrawn by this Court.

(5) Zipper Association of India than filed Cvil Wit
Petition No. 3297 of 1975 in the High Court of Delhi, at
New Delhi under Article 226 of the Constitution of India
chall enging the New Industrial Policy, 1991 -and office
Menor andum No. 9(90)/91-FC (1) dated 22.8.1991. There was
also a challenge to the Notification No. 309/E  dated
30. 05. 1986. In these proceedings respondent Nos.3 and 4
were arrayed as respondents. The Hi gh Court of " Del hi” vide
its judgenent and order dated 1.7.1996 dismi ssed the wit
petition. Special Leave Petition (C) No.1952 of 1996 was
al so dismissed by this Court on 15.7.1997. The present Wit
Petition was filed on Septenber 23, 1996 under Art.32 of the
Constitution of India by Z ppers karancthari Union and it was
tagged and heard along w th Special Leave Petition. This
Court by its order dated 12.8.1997 admitted Wit Petition
for final disposal but dismssed the Special Leave Petition
It is in this backdrop we have to exanmi ne various chall enges
led by the petitioners in this Wit Petition. The third and
fourth respondent are thus required to face the second round
of litigation in this Court at the instance of Zippers
Karanthari Uni on

(6) M. Shanti Bhushan, |earned Senior Counsel appearing in
support of this Wit Petition urged that eversince 1973 the
policy of the Central CGovernnent was to pronote snmall scale
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industries as reflected in the Notification dated 16.2.1973
wherein 53 industries were exclusively reserved for the

smal |l scale sector which included zip fastener industry.
This policy underwent various changes fromtine to tine but
zip fastener industry remained untouched. However, the

Notification dated 30.05.1986 brought about a change making
an exception in respect of integrated plant manufacturing
zip fasteners vide Notification No.S. O 309 dated 30.5.1986.
It is under this notification YKK was granted pernission to
set up an integrated plant in India. This approval granted
by the 1st respondent (Union of India) is ultra virus the
provi sions of Section 29-B(2B) of the Act To supplenment this
submi ssion he relied upon the provisions of Section 29-B
(2B) of the Act which read as under: -
29-B Power to exenpt in special cases:- (1) If the
Central Governnent i's of opinion, having regard to
the smal | ness of 'the number of workers enployed or
to the amount i nvested in any industrial undertaking
or to the desirability of encouraging snal
undert akings generally or to t he st age of
devel opnent of any schedul ed industry, that it would
not be in public interest to apply all or any of the
provisions of the Act t her et o, it may, by
notification in the Oficial Gazette, exenpt,
subj ect to/such conditions as it may think fit to
i npose, any/ industrial wundertaking or class of
i ndustrial undertakings or any schedul ed i ndustry or
class of schedul ed industriesas it may specify in
the notification fromthe operation or all or any of
the provision of this Act or any rule or order made
t her eunder.
(2B) The Central Government shall, with a viewto
determ ning the nature of any article or class of
articles that nay be reserved for production by the
ancillary, or small scale industrial wundertakings,
constitute an Advisory Conm ttee consisting of such
persons as have, in the opinion of that Governnent,
the necessary expertise ‘to give advice on the
matter.
Item 38 in Schedule 1 reads thus:

2 ; and
(7) The reading of the above provisions and Entry 38 in
Schedule, the Legislature’'s intent is quite clear that the
zip fasteners (metallic and non-netallic) were reserved for
smal |l scal e industry under Section 29-B(2B) read with Entry
38(3) in the Schedule of the Act. But however, the Centra
CGovernment nmay constitute an Advisory Conmmi ttee consisting
of such persons as have in the opinion of the  Governnent
necessary expertise to give advice on that matter., The
guestion that needs to be considered is as to whether the
Notification dated 30.5.1986 issued under the Act is valid
and sustain role. The relevant portion of the sai d
Notification reads as under: -

Agai nst Sl .No. 148, for the entries in the second and

third colums, the following shall be substitute
namel y: -

"30391301 Zip fasteners non-netallic except in the
case of i ntegrated pl ants manuf act uri ng al

conmponent s".

Agai nst Sl .No. 387, for the entries in the second and
third columms, the follow ng shall be sustituted,
namel y: -

"34090601 Zip Fasteners netallic except in the case
of integrated plant nmanufacturing all components”.
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(8) From the preanble of the notification itself, it is
quite clear that in view of the reconmendati ons made by the
Advisory Committee constituted under sub-section 2-B of
Section 29(B) of the Act, the Governnent of |ndia dereserved
the integrated plant manufacturing all conponents. The
concept of integrated plant is well known in the business
circle to mean that all conponents needed for the end
product are manufactured under one roof.
(9) M. shanti Bhushan, |earned Senior Counsel urged that
under Section 29-B (2B) of the Act, the Central Governnent
thought it fit to reserve Zip Fasteners (Metallic and
Non-Metal lic) industry under Item 38 of Schedule I for smal
scal e industry. Any change in the policy of dereservation
by notification would be illegal and ultra vires Section
29-B(2B) of the Act. [In our considered view, the rigidity
of such a construction to section 29-B(2B) woul d not pronote
the object and spirit ~underlying the said section. The
i ndustry engaged in manufacture of zip fasteners (netallic
and non-netallic) ~still continues to be in the province of
smal | scaleindustry. The Notification dated May 30, 1986
however, dereserved only an integrated plant.
(10) It is, therefore, quite clear that even today
manufacturing of zip fastener (nmetallic and non-netallic)
woul d continue to be a small scale industry. What has been
dereserved in an integrated plant. It is taken out fromthe
purview of small scale industry. This change was nade on the
basis of the recomendation of the Advisory Committee
constituted wunder  sub-section 2(B) of Section 29-B of the
Act .
(11) A very identical question was raised before the Bonbay
Hi gh Court in Appeal No. 220 of 1988 decided on  February
28, 1991 by the Division Bench. The Report of the Advisory
commttee was al so tendered before the said court. The
Bonbay High Court reproduced a passage fromthe Report of
the Advisory Conmittee which reads as under: -
"Although there are sonme-units in the small scale
sector, nost of these are/ small in operation and
they do not carry out all the operations in-house.
This has resulted in indifferent quality.” Smuggling
of zip fasteners is taking place on a very |large
scale. Much of the technology is in the machines
itself which has been devel oped by the manufacturers
of zip-fasteners. An integrated unit for nanufacture
of conmponents in-house to ensure high quality will
require large investnent, with which it i's possible
to get specially foreign collaboration.™
(12) The Advisory Conmittee therefore, made reconmendations
to the Central CGovernnent which thought it fit to accept the
same and consequently the Notification came to be issued on
May 30, 1986.
(13) The Bonbay Hi gh Court after considering the “ambit of
sub-section (2B) of Section 29-B and Sections 10, 11, 11-A
and 13 of the Act held that the Notification dated 30th My,
1986 was not violative of any of the provisions of the ‘Act.
This dereservation is holding the field since then
(14) It was then contended by M. Shanti Bhushan, Learned
Seni or Counsel that the Notification dated may 30, 1986
issued by the Central Governnent is arbitrary, irrationa
and discrimnatory. This Notification has brought about an
artificial «classification in the small scale units and an
integrated plant which is violative of Guarantee of Equality
contained in Article 14 of the Constitution of India. The
said Notification is totally detrinental to the small scale
units which are manufacturing zip-fasteners (netallic and
non-metal lic). In our considered view, there is no
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substance in this subm ssion because the integrated plant is
a class by itself and totally different fromthe small scale
i ndustry which is engaged in manufacturing zip fasteners
netallic and non-netallic. The subm ssion raised on behalf
of the petitioner must, therefore, fail

(15) There is also another aspect which needs to be
considered in the Iight of the expandi ng market of readymade
garnents, leather garnents and other articles where zip
fasteners metallic and non-netallic are used. Since 1983,
the export of these goods gaining a good support in the
i nternational market and naturally if India wants to compete
with other countries engaged in the said business will have
to inprove upon the quality of its goods. 1In 1983, the
Directorate CGeneral of technical Devel opnent, Governnent of
India and appointed a study team and the said team was
entrusted with the work of ~ finding out asto (1) whether
small scal e units manufacturing zip fasteners (netallic and
non-netal Iic) have necessary machinery for the manufacture
of zip colla/teeth or they are sinply inporting zip chain
and components and assenbling the same into finished zips;
and (2) the quality of  indigenous zips vis-a-vis the
i nported ones. The quality ~of indigenous zip fasteners
woul d be an inportant factor. The study teamduring its
survey found that zip fasteners were snuggled into India on
| arge scale and they were being used by the nmanufacturers of
readynade garnents /and |eather garnments and other allied
articles. The Governnment of |India accepted ‘the report of
the said study team and wth a viewto have quality zip
fasteners (metallic and non-netallic) and in order to
conpet e with the would market and also to generate
enpl oyment in the field of readymade garnents -and | eather
industry, it thought fit to dereserve an integrated plant
manuf acturing zip fasteners. The object seens to 'be that
all conponents of =zip fasteners if ~manufactured in an
integrated plant, the same will have a quality control which
will conpete with the world market in that behalf. [t is in
these circunstances we are of the( considered opinion that
the Notification dated My 30, 1986 is neither illegal
irrational nor discrinmnatory.

(16) It was then contended by M.  Shanti Bhushan, Learned
Seni or Counsel that the integrated plant of YKK owns hundred
percent equity capital of foreign national wthout ~any
correspondi ng export obligation. The manufacture of zip
fasteners (netallic and non-netallic) does not require
access to high technology and world markets and if this be
so, the Central Governnment had conmi tted a ~ serious
illegality while permtting YKK to set up anintegrated
plant for manufacturing zip fasteners (rmetallic and
non-netal lic) with its hundred percent equity capita
wi t hout any export obligation. He submtted that grant of
such permission to YKK would mean that they can expand the
industry as they like. They could al so use the sophisticated
machi nery where mnimal |abour is needed. The production
woul d be on huge scale and resultantly thousands  of
| abourers engaged in the snall scale units in nmanufacturing
zip fasteners (netallic and non-netallic) would be rendered
jobless and that is how the petitioner would be vitally
affected in a very imediate near future. 1In a socia
wel fare state and particularly India being a devel oping
country when I|abour 1is available in abundance who are
equal ly conpetent to neet the needs of the country in
producing zip fasteners (netallic and non-netallic), their
talent will go waste and they woul d be rendered jobl ess. He,
therefore , urged that the Notification dated May 30, 1986
must be struck down. To supplenent this subm ssion, he drew
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our attention to the statenent on Industrial Policy of
Government of India and in particular paragraph 30-B (1),
(1) and (V) which read as under: -

") Approval will be given for direct foreign
investment up to 51 percent foreign equity in high
priority industries (annexure I11). There shall be
no bottlenecks of any kind in this process. Subh
clearance will be available if foreign equity covers
the foreign exchange requirenent for i mported
capital goods. Consequential anmendnents to the

Forei gn Exchange Regulation Act, 1973, shall be
carried out.

(rn) XXX XXXXXXX XXXXXXXXXXXX
XXXX
(rer) QO her foreign equity proposals, including

proposal involving 51 percent foreign equity which
do not neet the criteria under (i) above, wll
continue to need prior clearance. Foreign equity
proposals need not necessarily be acconpani ed by
florei gn technol ogy agreenents.
(HV) XXXXXXXX XXXXXXXXXXX
(V) A specially ~enmpowered Board would be
constituted to negotiate with a nunber of |arge
international firnms and to approve direct foreign
i nvestnment / in‘select areas. This would be a specia
programme to / attract substantial investment that
woul d provide access to high technol ogy and woul d
mar kets. The'investnment progranmes of such firns
woul d be consi der ed in totality free from
pre-determ ned paranmeters or procedures”.
(17) Relying upon this policy statenent, M. Shanti Bhushan
urged that governnent policy is to pronote 51%equity share
hol di ng by the foreign conpani es/nationals that too in a
field where it would provide access to high technol ogy and
wor | d markets. According to learned counsel, there is
nothing on the record to indicate that the government while
granting permssion to YKK to set ‘up an integrated plant for
manufacturing zip fasteners (nmetallic and non-netallic) had
considered that an integrated plant would be such which
"woul d provide access to high technol ogy and world narkets"”.
The integrated plant for nmanufacture of zip  fasteners
(rmetallic and non-netallic) does not involve an access to
hi gh technol ogy and would narkets. |If this be so, Counse
urged that the above policy statenment on Industrial Policy.
He however, conceded that expression and used in Cause V
R access to high technol ogy and worl d nmarkets"
could be read as ’'or’ yet the approval granted to YKK to
start integrated plant for manufacture of zip fasteners
(metallic and non-netallic) would be totally opposed to the
I ndustrial Policy of Governnent of India. This subnission
again does not appeal to wus. Because it has cone on the
record that YKK has acquired a world wide reputationin the
manufacture of zip fasteners (netallic and non-metallic).
M. Hroshi Mtani, Managing Director of 4ht respondent in
his affidavit dated July 31, 1997 has highlighted the
salient features of YKK corporation in the field of

manufacturing zip fasteners all over the world. It is
stated "YKK have the would richest variety of itenms which
are required by custoners. YKK Zi ppers are produced by

usi ng hi gh technol ogy. The chart prepared with the nucleus
technology along with new technol ogy i s annexed as Annexure
"B". In paragraph 14, it is stated "a |l|arge nunber of
I ndi an exporters, manufacturers etc. are already using
Zippers made by YKK to neet the standard required in
I nternational Market. In the donestic market a nunber of
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conter-feit zip fasteners bearing the brand YKK have

appeared and are in circulation for which the answering

respondent has instituted the suit for perpetial injunction,

i nfringenent of trade marks, passing off and Rendition of

Account etc. whi ch shows that the product nmanufactured by

YKKis in demand in India. W wish to state t hat
counterfeiting of YKK brand in India is ranpant nany

i nternational burers specify use of YKK zippers. Mny of

them have had their own brand nanes damaged due to supply of

gar ment s with counterfiet Zippers from India and are

becoming wary of sourcing such garnents from |Indian

suppliers.”

(18) After giving our careful thought to the pleadings of

the parties before us, we are of the considered opinion that

having regard to the quality and worldw se reputation

carried by YKK zip fasteners, it would be reasonable to

include that it ~would provide access to the world market

whi ch i's indicated inthe statement on Industrial Policy in

par agr aph 'V sub cl ause V quot ed her ei nabove.

(19) M. " Nariman, |earned Senior Counsel wurged that the

integrated plant which has already been set up by YKK

through its subsidiary conmpany, the third and 4th respondent

at Bawal in Haryana is highly sophisticated plant involving

hi gh technol ogy. He also urged that the third respondent

the subsidiary of YKK corporation, Japan being would | eaders

in zip fasteners have acquired high reputation because of

use of the high technology used intheir integrated plant

for manufacture of netallic and non-netallic zip fasteners.

Havi ng considered the pl eadings of the parties before us we

are of the firmopinion that having regard to the quality

and worldwi de reputation earned by YKK zip fasteners, it

woul d not be out of place to nention that it ~would  provide

access to the world market which is -indicated in the

Statenment on Industrial Policy in- paragraph 39 dause V

quot ed her ei nabove. Consequently we hold that approva

granted to YKK is neither illegal non contrary to the

I ndustrial Policy, 1991

(20) Conming to the other |linb of the argunent of M. Shanti-Bhushan Learn
ed

Seni or Counsel that nmany workers of the present petitioner association wou
I d be

rendered jobless has also no force. W are told that as of today, there a
re as

many as 17 |ndi an conpani es which have been granted |icences and are outs
de

the purview of small scale units. This statenent appearing in the affidav
it of

Shri Hiroshi Metani in paragraph 12 is contested on behalf of the petition
ers

contendi ng that many of these |Indian conpani es have been rendered
non-functional because of variety of reasons. But, however, the fact rema
i ns

that some of the Indian conpani es have started integrated plants for

manuf acture of netallic and non-netallic zip fasteners, Wether they are

successful in their attenpt Or not is really not a devisive factor. Int
hi s

behalf, it is really not a decisive factor. 1In this behalf, it is also
necessary to highlight the ratio between the production and requirenment of
zip

fasteners (netallic and non-netallic) in India. |In paragraph 7, Shri Hiro
shi

Mtani has stated that in 1997, the production of YKK was 2.2 corer pieces

The said figure was cal cul ated on the basis that Indian Market size is abo
ut
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100 crore pieces. Therefore, YKK production was 2-3% of the Indian Market
in

the year 1997. In 1998 onwards the production of YKKis going to be 9.2 ¢
rore
pieces i.e. 9-10%of the local market. There is no effective denial tot
hi s
statenment in the rejoinder filed on behalf of the petitioners and if this
fact
has any bearing upon the factual state of requirenent, it is quite clear t
hat
yet a sizeable market is available to the Indian manufacturers and the
apprehensi on entertained by the petitioner appears to us a nere fignent of
i magi nati on.
(21) On 15th July 1997, when this Court heard this wit
petition for prelimnary hearing, it observed as under: -

WP. (C No. 781/96.

"One of the subm ssions of the | earned counsel for

the petitioner is that even according to the opinion

of the Mnister of State, Industries Departnment as

contained in his Note dated 5/9/1995 (at pages

109-110 of the paper book) , entry to t hee

mul tinati onal conmpany should be allowed with a 75

per cent export conmitment as is normally done in

clearing cases of 100 percent foreign equity where

relatively’ low technol ogy is i nvol ved, this
condi tion shoul d have been i nposed on the respondent
conmpany".

(22) M. Shanti Bhushan, Learned Senior Counsel urged that
non-inposition of condition of export comm tnent on YKK was
totally wr ong, irrational —~and contrary  to thee note
submitted by the Mnister of State while allowing entry to
the multi national company in India. A strong reliance was
sought to be placed by M. Shanti Bhushan on the 'note of
Mnister of State dated 5th Septenber, 1995 which reads
thus: -
"Secretary’s point that YKK would help donestic
readynade garnent industry is valid. It i's quite
clear that YKK was allowed primarily as a'result of
Mnistry of Textiles intervention in enphasizing the
need to supply an internationally acceptable brand
for the export oriented Ready Made Garnment | ndustry.
This objective could be better served if YKKis
allowed entry with a 75% export commtnent as is
normally done in clearing cases of 100% foreign
equity where relatively | ow technology is involved.
YKK coul d supply to donestic readymade garnent units
against their advance |icences on a deenmed export
basis. In no circunstances should we (permit. the
decimation of thee snall scale sector in a low
technology/low priority industry. It is therefore,
recommended, that permission to YKK be anended to
i nclude a 75% export conmitnent."
(23) Admittedly, YKK was granted permission to set up
integrated plant for manufacture by the Governnent of India
on 7th July, 1995. It is thus clear that the note of the
Mnister of State is dated 5th Septenber, 1995 after the
perm ssion was granted to YKK. The question is what is the
ef fect of such a note. Shri Om Prakash, Deputy Secretary to
the Government of |ndia. Mnistry of Industry, in his
affidavit has stated:
P A copy of a note allegedly signed by
the then Mnister of State for Industry, dated
5-9-1995 has been filed fromwhich it appears that
Shri M Arunachal am on 5-9-1995 as the then M nister
of State for Industry had recommended that the
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perm ssion granted to MS YKK Cor poration be
anended to include a 75% export commitnent. |In this
connection, | submit that the file in which this

note is said to have been witten by the then
Mnister of State for Industry is not available in
the concerned office, i.e. Ofice of the
Devel opnent Conmm ssioner for Small Scal e Industries.
I am neking this submission on the basis of
conmuni cati on No. 9(10)/95- Chem dated 22-7-1997
from the office of the Devel opnent Comm ssi oner for
Smal| Scal e Industries.”
(24) He further stated that the Industry Mnister is a
cabinet rank mnister ‘and a note made by the M nister of
State can only be his viewpoint/recomendation to the
Industry Mnister who has to take a final decision on such
recomendati on. The grant of approval to M5 YKK Corporation
with the approval of the Enmpowered conmittee on foreign
i nvest ment, under the Chairnmanshi p of Finance Mnister (Dr.
Mannmohan Singh), preceded the said note of the then Mnister
of State for Industry. The approval letter was issued on
7th July, 1995 and the note of the Mnister of State was
made on 5th Septenber, 1995. This note was considered in
the departnent of |Industrial Policy and Pronotion which is
the department deal ing with the foreign investnment violation
as well as matters,/ relating to approval of foreign and
donestic investnent. The departnent of Industrial Policy
and Pronotion expressed the view that the approval granted
to M5 YKK Corporation is in consenance with the notification
dated 25th July, 1991 incorporating the |list of itens

reserved for small scale sector. Accordi ng to the
gui delines for the Foreign |Investnent Pronotion Board issued
through press note No. 3(1997 series) dated 17th July,

1997, no conditions specific to the letter of ‘approva
issued to a foreign investor woul d be changed or additiona
condition be inposed subsequent to the issue of letter of
approval . The stand of the central governnment contained in
the affidavit in reply is that it (would neither be desirable
nor legally permssible to prescribe 75% export obligation
on YKK. The industry Mnister on 13th March, 1997 having
consi dered all aspects of the matters and the note of the
Department of International Policy and Pronotion has granted
approval to YKK Corporation and did not inpose any export
obligation on YKK

(25) M. Vaidyanathan, Learned Addl. Solicitor  Cenera
appearing for the Union of India urged that since the said
note of the Mnister of State dated 5th Septenmber, 1995 was
after letter of approval issued to the YKK corporation on
7th July, 1995 and that theere is no material on the record
to indicate that such a note was approved by the M ni ster of
| ndustry. He further stated that it would not be possible
to i nmpose such a condition after a lapse of such- a |ong
peri od. He, therefore, wurged that no relief whatsoever
could be granted to the petitioner on the basis of the said
not e.

(26) M. Nariman, Learned Senior Counseel urged that noting
nmade by the officer/Mnister of State on the governnent file
cannot be wused to alter the situation and, therefore, a
letter of approval granted to YKK Corporation on 7th July,
1995 cannot be varied. In support of his subm ssion, he
drew our attention to the decision of this Court in State of
Bi har etc. etc. Vs. Kripalu Shanker etc. etc. 1987 (3)
SCR 1. In our considered view, it would not be possible to
direct the first respondent to inpose the condition in tune
with the note dated 5th Septenber, 1995 made by the M nister
of State. The Mnister of the cabinet rank hol ding the
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protfolio of |Industry has granted the approval to YKK
Corporation on 7th July, 1995. It is a matter of governnent

policy and in our opinion no sustainable ground was urged
before us to hold that the approval granted to YKK was
contrary to the government policy. The Court would not be
justified in inter ering in such matters when it is
satisfied that a grant of approval to YKK was neither
irrational, non for any ext raneous consi deration

Incidentally, it may also be nmentioned that the third and
fourth respondent have commenced the production of zippers
in their factory at Bawal, Haryana on 21st March, 1997 with
the investment of 90 crores. Any change in the terns and
conditions of the approval at this stage nay |lead to severa

| egal conplications.

(27) For the foregoing conclusions, we are of the
consi dered view that the petitioner has made out no case for
grant of any of the reliefs claimed in this petition under
Article 32 of the Constitution of India. The Wit Petition
is thus devoid of any nmerit. The Wit Petition, therefore

stands di'smi'ssed. I n the cirrcunstances of the case, parties
are directed to bear their own costs.

(28) When | circul ated nmy draft judgnent for approval to
Br ot her Raj endra Babu, J., he agreed with my judgnent. But,
however, he has givena separate concurring judgnment to
whi ch both of us agree:

END.




