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The Judgrment of the Court was delivered by

SHI VARAJ V. PAIL, J. In short the facts leading to filing of these appeals,
are as stated bel ow.

Givil Appeal No. 7805/1997

The respondent here in joined Navy as-a-Sailor in April, 1965 and was

conmi ssioned in Cctober, 1980. On account of certain alleged m sconduct and
irregularities, he was tried by General Court Mrtial on five charges. He
was found guilty of the charges 2,3,4 and 5 and consequently a penalty of

di smssal from service was inposed on himon 26.2.1990. He was given a

show cause notice on 21.6.1991 under Regul ation 15(2) of the Navy (Pension)
Regul a-tions, 1964 as to why his pensionary benefits should not be
forfeited. He sent a reply on 24.7.1991. The appellants informed himon
7.5.1992 that the action wll be taken soon pursuant to the show cause
notice i ssued. However, wi thout waiting any further, he filed a wit
petition on 20.1.1993 in the Hgh/Court. After the filing of the said wit
petition, an order was passed on 28.3.1994 forfeiting 50% of -t he pensionary
benefits. The H gh Court partly allowed his wit petition and renmanded the
case giving certain directions to the appellants by the order dated
4.3.1997. Feeling aggrieved by the same, the appellants are before this
Court in this appeal

Cvil Appeal No. 7806/1997

The respondent was conmi ssioned in the Indian Arnmy on 30.6.1963 and was due
to retire on 31.3.1989. On 17.2.1988, he was tried by General Court Martia
on certain charges and was di sm ssed from service on 13.6.1988 under
Section 71 of the Arny Act. He submitted papers for paynent of pension
stating that he had qualifying service. Since pension was not given to him
he filed CGvil Wit Petition No. 1249/90 in the High Court on 3.3.1990. On
16. 4. 1991, a show cause notice was issued under Section 16(a) of the
Pensi on Regul ations of the Arnmy (Part 1) proposing forfeiture of pension on
the ground that he was dism ssed fromservice. He submitted reply to the
sai d show cause notice. However, the President of India by order dated
22.7.1992 under said Regulation 16(a) forfeited 50% of the pensionary
benefits. He filed Wit Petition No. 2866/90 for amendnent of the wit
petition challenging the said order. The H gh Court by the inpugned order
gquashed the order dated 22.7.1992 and directed the appellants to reconsider
his case in the light of the directions given in the judgnent. Hence this
appeal

Cvil Appeal No. 7807 of 1997

The respondent was commissioned in the Army as Engi neer Graduate Officer on
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11.1.1968. He was tried by General Court Martial on the allegation of
splitting purchase orders for shelters, to bring themwthin the financia
limts and for naking purchases at rates higher than schedul ed and
sanctioned rates. After trial by General Court Martial he was cashiered on
11. 3. 1994 and was directed to undergo rigorous inprisonnent for two nonths.
He forwarded papers on 29.6.1994 to the authorities for grant of pension
On 22.2.1995, a show cause notice was issued to himunder Regul ation 16(a)
of Army Pension Regul ations for forfeiture of pension. He clained to have
sent a reply to the show cause notice but the order was passed forfeiting
hi s pensionary benefits stating that he had not sent any reply to the show
cause notice. The Hi gh Court quashed the impugned order forfeiting his
pensi on and directed the appellants for re-considerati on and passing fresh
order. Aggrieved by the said order of the Hi gh Court dated 4th March, 1997,
this appeal is filed.

Civil Appeal No. 7808 of 1997

The respondent herein entered Arny service and was conm ssioned on
12.6.1960. He was pronoted to Selection Grade rank of Acting Brigadier in
Decenber, 1986. He retired fromservice on 31.5.1990 on attaining the age
of superannuation. He was tried by General Court Martial between 26.5.1990
to 26.9.1990 on certain charges of msconduct. Charges 2, 3,5,9 & 10 were
hel d proved. Consequently he was ordered to be (i) cashiered (ii) to suffer
rigorous inprisonment for six nmonths and (iii) to forfeit all arrears of
pay and al | owances and ot her public nmoney due to himat the tine of
cashiering. The first two of the sentences were confirned by the Chief of
Arnmy Staff on 12.2,. 1991 but the third one was remtted. Consequently, it
stood set aside. After retire-nent on31.5.1990, he was initially paid
provi sional pension w.e.f. 1.6.1990. However, a show cause notice was
issued to himon 13.11.1992 under Regu-lation 16(a) of Army Regul ations. He
sent a reply to the said notice. Since no order was passed for quite sone
time, he sent rem nders to the authorities. A final order was passed by the
President on 4.1.1994 forfeiting the entire pensionary benefits.
Questioning this order, he filed Gvil Wit Petition No. 2813/1994 in the
H gh Court. The Hi gh Court quashed the order inmpugned in the wit petition
and directed the appellants to reconsider and pass fresh orders in the
light of certain directions given. Hence this appeal is filed by the
appel | ants aggri eved by the inpugned judgnent.

M. Mikul Rohtagi, |earned Additional Solicitor General, urged that -

1. Section 71 and Regul ation 16(a) are distinct and operate in dif-ferent
fields. Wile Section 71(h) contenpl ates a puni shnment “at the concl usi on of
the Court Martial, Regulation 16(a) contemplates a stage subsequent to the
awar di ng of punishment by Court Martial and-its confirmation; Regulation
16(a) deals with the pension of an officer, who is cashiered, disnissed or
renoved from service

2. Though the Arny Pension Regul ations are non-statutory in char-
acter the pensionary benefits are provided for and payable under them
these very Regul ations provide for forfeiting pension in given situations;
in other words, the Regul ati ons which provide for grant of pension also
provide for taking it away on justifiable ground; further these Regul ations
may not have statutory force but they are not contrary to any statutory
provi si ons under the Act or the Rules.

3. The High Court conmitted an error in stating that the
authorities did not consider in forfeiting pension, partly or fully, that
the services of the respondents up to the date of commi ssion of offences
were satisfactory and that the Court Martial did not inflict the punishnment
of forfeiture of services.

4, The orders passed by the President of India forfeiting pension
were neither arbitrary nor unreasonable; in fact they were passed after
taking into consideration the nature of offences, the punishnents awarded
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and all relevant factors.

5. (a) The High Court has also failed to see that the right to
gr ant penS|on is not with the Court Martial under Section 71; the grant of
pension is within the powers of the President under Regulations, who can
grant/forfeit pension to the officers who are cashiered, dism ssed, renpved
or called upon to retire. (b) In passing the orders forfeiting pension of
the respondents, partly or fully, well established procedure was foll owed
in that a show cause notice was issued; on receipt of reply to the show
cause notice fromthe respondents and after consid-eration orders were
passed.

6. The Hi gh Court was al so not right in saying that the services
of the respondents cannot be termed as unsatisfactory because of their

i nvol venent in the cases of m sconduct; the H gh Court was not right in
giving directions to the appellants to reconsider the matter after issuing
a suppl ementary show cause notice.

He added that Army Pension Regul ation 16(a) and Navy Pension Regul ation
15(2) are simlar in content except that the authority to pass order under
Regul ation _16(a) vests with the President and whereas under Regul ation
15(2) it vests in the Central CGovernnent; the Arny Pension Regul ations are
non-statutory and Navy Pension Regul ations are statutory; hence the sane
subm ssions cover the cases dealt with Army Pension Regul ati ons and Navy
Pensi on Regul ati ons.

In short and substance the argunents advanced by the | earned counsel on
behal f of the respondents are

1. Pension is not a bounty or a charity given by the State; it is a
deferred portion of conpensation for services rendered; right to receive
pension is a Fundanental Right and is right to property under Article 300A
of the Constitution of India which cannot be taken away except by authority
of |aw.

2. Under the Army Act it isonly the Court Martial, which can order
for forfeiture of service for purposes of increased pay, pension or any

ot her prescribed purpose under Section 71(h) or 71(k) of the Army Act; in
case service of army personnel is termnated on the adm nistrative side

(wi thout holding court martial) then the statu-tory authority to decide
forfeiture or the grant of these benefits is the conpetent authority under
Rul e 14(5) and 15 of the Arny Rules. Therefore, there is no question of
appl yi ng non-statutory pensionary regul ations to the respondents;
alternatively Regulation 16(a) is inconsistent with and contrary to Section
71(h) and 71(k) of the Arnmy Act and Rules 14(5) and 15 of the Arny Rules.

3. If the Court Martial has not thought fit to forfeit the

pensi onary benefits then those benefits cannot be forfeited by the non-
statu-tory regul ations and there has been undue del ay in passing the order
forfeiting the pension in sone cases.

4. The orders passed forfeiting the pensionary benefits, fully or
partially, as the case may be, are unreasonabl e and w thout proper
application of mnd to the facts and circunstances of the case.

5. Si nce no puni shnent was inposed forfeiting pensionary benefits
under Section 71(h) or (k) by the General Court Martial, it was not open to
pass orders forfeiting pension, partially or fully, exercising power under
Regul ation 16(a); it may anpunt to i mposing puni shment twi ce in respect of
the sanme charges of m s-conduct.

It may be necessary to narrate in brief as to the nature of charges franed
agai nst the respondents and the puni shnent inposed on themto appreciate
the contentions urged on behalf of the respondents as to the validity,
reasonabl eness and justification in passing the orders forfeiting pension.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

14

Five charges were franed against P.D. Yadav (respondent in CA 7805/ 97). He
was found guilty in respect of charges 2 to 5. The said charges 2 to 5 are

2. Did on the Twenty ninth day of Septenber one thousand nine
hundred ei ghty nine at about 1401 hours willfully disobey the | awfu
conmand of Lieutenant Commander (Special Duties Com munication) Man Singh
Rawat (81917 Z), his Superior officer in the office of the Oficer-in-
Char ge? Communi cation Centre, Del hi when ordered to go out of the said
office and to come afterwards and thereby conmitted an of fence puni shabl e
under Section 47(a) of the Navy Act, 1957.

3. Did on the Twenty ninth day of Septenber one thousand ni ne
hundred ei ghty nine at about 1402 hours behave in a disorderly manner in
the office of the O ficer-in-Charge, Comunication centre, Delhi and
thereby committed an offence puni shabl e under Section 48(c) of the Navy
Act, 1957.

4, Did on the Twenty ninth day of Septenber one thousand nine
hundred eighty nine at about 1402 hours strike Lieutenant Conmmander

(Speci al Duties Comruni cati on) Man Singh Rawat (81917 Z) his superior
officer in the officeof the Oficer-in-Charge, Comunication Centre, Delh
and thereby commtted an of fence puni shabl e under Section 45(a) of the Navy
Act, 1957.

5. Did on the Twenty ninth day of Septenber one thousand nine hundred

ei ghty nine at about 1403 hours use viol ence agai nst Lieutenant Commander,
(Special Duties Comuni cation) Man Singh Rawat (81917 Z) his superior
officer in the office of the Oficer-in-Charge, Comunication Centre, Delhi
and thereby commtted an offence under Section 45(c) of the Navy Act, 1957.

Twel ve charges were framed against B.S. Ahluwalia (respondent in CA
7806/ 97) but the Court Martial found himguilty of charges 5, 7 and 10 and
with certain variations of charges 1, 2 and 3. They are :-

1. At Dehradun on 22.2.1985", while enployed as CWE, Dehradun and
havi ng al ready given technical sanction for Table dining (OR) FD 165 @Rs.
450 per tabel, with intent to defraud, vide contract Agreenent. No.

CWE/ CLT/ 23 of 84-85, entered into an agreenent with Ms. Doon Furnishers
for 496 dining tables @Rs. 730 per table and thereby caused loss to the
State to the tune of Rs. 1,38, 800.

2. At Dehradun, on 21.6.1985, while enployed as CWE, Dehradun with
intent to defraud vide CA No. CWE/ DDN 6 of 85-86, final-ized a contract
agreement with Allied Traders for supply and fixing of ceiling fans at an
exorbitant rate of Rs. 498 per fan, while DGS & D contract rate was Rs.
413.56 per fan,

3. At Dehradun, on 21.6.1985, while enployed as CWE, Dehradun wi th
intent to defraud vide CA No. CWE/ CLT/7 of 85-086 finisalised a contract
agreenment with Ms. Allied Traders for supply and fixing of ceiling fans at
an exorbitant rate of Rs. 488 per fan, while DGS & D contract rate was Rs.
413.56 per fan.

5. At the place and date nentioned in the Charge No. 4. inproperly accepted
the contract agreenent with the altered rates as nmentioned in the said
char ge.

7. At the place and date nentioned in the charge 6 (21.6.1985) inproperly
accepted the contract agreenent with the altered rates as nmentioned in the
sai d charge

10, At Dehradun between 29.3.1985 and 5.7.1985, while enployed as CW\E
Dehradun, contrary to the provisions of para 24 of the General conditions
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of contract (lAFW 1815Z) instead of claiming conmposition fromMs. Doon
Furni shers for failure to complete the work by due date, inproperly

al  owed extension of tinme by 15 days and 30 days for phases | and |
respectively.

Thirteen charges were framed agai nst E. K. Sugat han (respondent in CA
7807/ 97) and was found guilty of charges 6, 10,11 and 12 and of charges 1
2, 3,4, 5, 7, 8 and 9 with certain variations. He was sentenced to be
cashiered and to suffer rigorous inprisonnent for two nonths. However,
while confirming the finding and sentence GOC-in-C, Northern Comuand
remtted the sentence of rigorours inprisonment. The said charges are

1. He at field between 28th January, 1991 to 6th March, 1991 while
bei ng Garrison Engi neer 571 Engr. Park when ordered to fabri-cate 28 SL
shelters at the cost of 'Rs. 10 lacs, with intent to defraud, splitted the
purchases of said order by placing the supply orders in contravention to
para 748 of Mlitary Engr. Services Regulations 1968 edition read with HQ
Nort hern Command | etter No. 12846/2/policy/11/SB dt. 31st October, 1975

whi ch prohib-ited splitting of the purchase order to avoid the necessity of
obt ai ni ng the sanction of higher authority with reference to the tota
anmount of the said order.

2. He at field, between 25th January, 1991 to 6th March, 1991 while
bei ng Garrison Engi neer 571 Engr. Park when ordered to pur-chase 5 Sl
Shelters, 6 bathing cubicles flock and 6 latrine cubicles valued at Rs. 10
lacs, with intent to defraud splitted the said purchase order by placing
the supply orders in contravention to para 748 of Mlitary Engr. Services
Regul ations 1968 edition read with the Northern Command | etter No.
42346/ 2/ policy/ 11/ Eng, Dated 31st October. 1975 which prohibit splitting of
the purchase order to avoid the necessity of obtaining the sanction of

hi gher authority with reference to the total ampunt of the said anount.

3. He, at field, between 12th March, 1991 to 25th March, 1991
whil e being Garrison Engi neer 571 Engr. Park when ordered to purchase 10 Sl
shelters valued Rs. 10 lacs, with intent to defraud, splitted the said
purchase order by placing the supply orders in contravention to para 748 of
M litary Engi neer Services Regula-tions edition read with HQ Northern
Conmand | etter No. 42346/ 2/policy/l 1/E3 dt. 31lst Cctober, 1975 which
prohi bited splitting of the purchase order to avoid the necessity of
obt ai ni ng the sanction of higher authority with reference to'the tota
amount of the said order

4, He, at field between February 1,1991 to February 18,1991 while
bei ng Garrison Engi neer 571 Engr. Park when ordered to pur-chase 713
chassis valued Rs 4.281 lacs, with intent to defraud splitted the said
purchase order by placing the supply order in contravention to para 748 of
M litary Engineering Services Regu-lations 1968 edition read with HQ
Northern Command |letter No. 42346/2/Policy/l|/EB dated 31st October, 1975
whi ch prohib-ited splitting of the purchase order to avoid the necessity of
obt ai ni ng the sanction of higher to authority with reference to the tota
amount of the said order.

5. He, at field, between February 1, 1991 to February 18, 1991,
whi |l e being GE 571 Engr. Park, when directed by Chief Engineer Northern
Conmand vide letter No. 42392/203/E3 RR dated Novenber 17, 1990 to procure
713 chassis, without authority purchased 213 tinber planks of various sizes
for which no sanction existed.

6. He, at field, on 13 Feb. 1991, when Garrison Engi neer 571 Engr.
Park with intent to defraud placed supply order No. 3027/169 IW5 dt. 13th
February, 1991 for "Steel door she 6 -10" double |eaf type each divided in
the four parts for fixing of glass sheets of size 12-3/4"x20" 4 Nos. and
PA sheets 27"x20" duly fixed and wel ded provided with two | ower bolt 6"
sliding door belt duly fixed for |ooking arrangenents. The frane of door
made out of angle iron 40x4x40x6mm thi ck door leaf duly fixed with three
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hi nges of 4" to each leaf with two bow handle of 9" size and | eaf nmde out
of angle iron 32x32x6mm qty. 20 on Ms CDS Traders Ml hard Road, Garh
Udhanpur at the rate of Rs. 1650 each well knowi ng that the rate approved
by hi mwas higher than the prevailing market rate of Rs. 1329 each

7. He, at field, on 12th March, 1991, when Garrison Engineer, 571
Engr. Park with intent to defraud placed supply order No. 3027/ 185/1W5 dt
12th March, 1991 for "Rear corner colum nade out of |ISMB 6"x3"xlI O | ong
wel ded with base plate 10"xl O'xl Otm t hi ck having 4 holes of 7/8" dia and
gusset plate 4"x4"x6"mm thick wel ded to base plate. Top plate 7"x7"xl Omm
thick having 2 holes of 9/10" dia welded at tope cleats of angle iron
50x50x6nm 9" 1 ong 4 Nos. having two holes of 9/16" dia welded to the colum
at place sq. 10, on Ms. Indow Traders, Transport Yard, Udhanmpur, at the
rate of each well knowing that the rate approved by hi mwas hi gher than the
prevailing market rate of Rs. 1147.50 each Rs. 2680.

8. He, at field, on 13th March, 1991, when Garrison Engineer, 571
Engr. Park with intent to defraud placed the supply order No. 3027/199/1W5
dt. 13th March, 1991 for "front right hand side colum nade out of |SMB
6"x3"xI 0" l.ong wel ded with base plate 10"xl O'xI Om t hi ck havi ng 4 hol es of
7/ 8" dia and gusset plate 4"x4"x6nmm thick welded to the base plate, top
plate 7"x7"xI Om t hi ck having 2 holes of 9/10" dia wel ded atop, 4 cleats of
angl e iron 50x50x6 M 6" | ong having 2 holes of 9/16" dia welded to the
colum at places, qty. 10 on Ms. Mishtak Hardware, Garhi Udhampur at the
rate of Rs. 2680 each well know ng that the rate approved by hi mwas higher
than the prevailing market rate of Rs. 1147.5 each

9. He, at field, on 16th March, 1991, Garrison Engi neer, 571 Engr
Park with intent to defraud placed the supply order No. 3027/205/ |W5 dt.
16th March, 1991 for middl e colum nmade of I SMB 6"x3"xl O | ong wel ded with
base plate 10"xl O'mmthick having four holes of 7/8" dia and gusset plate
4" x4" x6mm t hi ck having four holes of 7/8" dia and gusset plate 4"x4"x6nmm
thick welded to the base plate, top plate 7"x7"xl Omthick having two hol es
of 9/10 welded at top. 4 cleats of angl e iron 50x50x6m®" | ong having two
hol es of 9/10" dia welded to the colum at places gty. 10, on Ms. Veekay
Enterpri ses Dhar Road, Udhanpur at the rate of Rs. 2680 each well know ng
that the rate approved by hi mwas higher than the prevailing nmarket rate of
1147. 50 each.

10. He, at field, on 12th March, 1991, when Garrison Engineer, 571
Engr, Park with intent to defraud placed the supply order No. 3027/183/1W5
dated 12th March, 1991 for m ddl e side nmade out of at 50x50x6mm wel ded to
6mm thick plate of size 14x7" 1 nos. at Joints, 6 cleats of Al 60x50x6nmm 6"
| ong wel ded attend to each truss having 9/16" dia hole for fixing colums 6
nos. cleats angle iron 50x50x6mm 4 "l ong havi ng two hol'es 9x16" dia welded
to truss for fixing of purlin at places" gqty. 10 on-Ms Bansi Dhar -and Sone
near Krishna Mandir, Adarsh Col ony, Udhanmpur at the rate of Rs. 2770 each
wel | knowi ng that the rate approved by nmarket rate of Rs. 2218.72 which was
hi gher than the prevail-ing market rate.

11. He, at field, on 1st Feb., 1991, when Garrison Engi neer, 571
Engr. Park with intent to defraud placed the supply order No. 3027/148/ |IWs
dt. 1st Feb., 1991 for "tinber plank partal 11x11"x8-3/4" free from cracks
gty. 60 on Ms Akbar Furniture House and Saw M I1ls, Garhi, Udhanpur, at the
rate of Rs. 570 each well knowi ng that the rate approved by hi mwas hi gher
than the prevailing nmarket rate of Rs. 429 each

12. He, at field, on 12th Feb., 1991, when Garrison Engi neer, 571
Engr. Park with intent to defraud placed the supply order No. 3027/162/1W5
dt. 12th Feb., 1991 for sal wood plants 3600nmx 225mx 100mt' qty. 25 on
Ms. Sharma Saw M ||ls Ram Nagar Chowk, Udhanpur at the rate of Rs. 1250
each well knowi ng that the rate approved by hi mwas higher than the
prevailing market rate of Rs. 858 each

A. K. Mal hotra (respondent in CA 7808/97) was tried on el even charges. He
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was not found guilty of charges 1, 2, 4 and 6 to 11. He was found guilty of
charges 3 and 5. He was sentenced to be cashiered and his five years
service was forfeited for the purpose of pension. On revision he was not
found guilty of charges 1, 6, 7, 8 and 11 but was found guilty of charges
2, 9 and 10 with exceptions. Consequently there was revision in sentence

al so sentencing himto be cashiered, to suffer rigorous inprisonnent for
six nonths and to forfeit all the arrears of pay due to himat the tine of
his cashiering. Confirmng authority while confirm ng the finding and
sentence, had revised and renitted the sentence of forfeiture of al

arrears of pay and all owances and other public noney due to himat the tine
of his cashiering on 13.2.1991, which was promul gated on 16. 3. 1991. Charges
2, 3, 5 9 and 10 are :-

2. At Madras, between Aug. 87 and Nov. 87, when DDST HQ ATNKK & G
Area, inproperly ordered di spensation of sanple testing from Conposite Food
Laboratory, of 41.098 tons of Tea (CTC) locally purchased by Supply Depot,
Madras, from M s. Vickey Enterprises, Madras, contrary to Arny HQ letter

No. 72312/111/2/Sl-4 dated 11 Nov. 86.

3. At Madras between October, 1987 and Novenber, 1987, when DDST
HQ ATNKK and G Area, inproperly ordered dispensation of sanple testing from
Conposite Food Laboratory or Defence Research Laboratory (Material),

Kanpur, of 19.85 IL of Cresoli Liquid Black locally purchased fromMs

Gaut am Chemi cal s, Madras and Ms. Testo Chemicals, Madras, contrary to Para
1086 of ALC Training Volunme Il (Supplies) 1968.

5. At Madras, between 24th Cctober, 1987 and 14th Decenber, 1987 when DDST
HQ ATNKK & G Area, inproperly and wi th-out justification obtained approva
for local purchase of 29 KL of Cresoli Liquid Black from M5 ASC HQ Sout hern
Conmand, when there was no energent requirenent of |ocal purchase of that
quantity of the said item

9. At Madras, between 31 Oct. 1987 and 25 Novenber, 1987 when DDST
HQ ATNKK & G Area, inproperly allowed Supply Depot, Madras, to split-up the
sanctioned | ocal purchase of 19.85 KL of Cresoli Liquid Black valued at Rs.
2,67,975.00 (Rupees two | akhs sixty seven thousand ni ne hundred seventy
five only), in order to bring the(same within the financial powers of MG
ASC, HQ Sout hern Conmand, contrary to Rule 133 of Financial Regula-tion
Part | (Volune I), 1983, which prohibits such splitting-up.

10. At Madras, between Novenber 1987 and February 1988, When DDST HQ
ATNKK & G Area, with intent to defraud, directed Supply Depot, Margao, to
split-up the sanctioned | ocal purchase of 86,190.800 Kgs. of Meat Tinned

val ued at Rs. 61,19, 451. 23 (Rupees sixty one | akhs nineteen thousand four
hundred fifty one and paise twenty three only), in order to bring the sane
within the financial powers of MG ASC, HQ Southern Conmand.

W notice the relevant provisions of the Acts and Regul ations :-The Arny
Act, 1950

"71. Puni shments awardable by courts-martial. - Punishnents may be
inflicted in respect of offences commtted by persons subject to this Act

and convicted by courts-martial, according to the scale followi ng, that is
to say, -

(a) ...
(b ...
(c) oo
(dy o
(e) .l
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(0 o,

(@)

(h) forfeiture of service for the purpose of increased pay, pen-sion or
any other prescribed purpose;

() ()

(k) forfeiture in the case of a person sentenced to cashiering or dismssa
fromthe service of all arrears of pay and all ow ances and other public
noney due to himat the tine of such cashiering or dismssal

()
Pensi on Regul ations for the Army, 1961

"1. Unless otherw se provided, these Regul ations shall apply to the
personnel ‘of the Army and all clains to pension, gratuity or all owances
shal |l be regulated by the regulations in force at the tine of an individu-
al's retirenent, release, resignation, discharge, death etc., as the case
may be."

"2-A Unl ess there be sonething repugnant in the subject of context, the
terns defined in this Chapter are used in the regulations in the sense here
expl ai ned : -

(1) to (3)

(4) Pensi on shall include gratuity except when.it is used in contradic-
tion to termgratuity.

(5) to (7).nveueno... "

"3. The full rate of pension or gratuity provided for in these Regul a-tions
shall not be granted unl ess the service rendered has been satis-factory. If
the service has not been satisfactory, the conpetent author-ity may nake
such reduction in the anount of pension or gratuity as /it thinks proper."

"4. Future good conduct shall be an inplied condition of every grant of a
pensi on or all owance."

"16. (a) When an officer who has to his credit the m ni numperiod of
qual i fying service required to earn a pension, is cashiered or dismssed or
renoved fromthe service, his/her pension, nmay at the discretionof the
President, be either forfeited or be granted at a rate not exceedi ng that
for which he/she would have ot herw se qualified, had he/she retired on the
same date.”

The Navy Act, 1957

"81. (1) The follow ng punishments may be inflicted under this Act, nanely

(a) ...
(b) ...

(c) di smissal with disgrace fromthe naval service

(d) o

(e) di sm ssal fromthe naval service; (0 to (I) ................
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(m forfeiture of pay, head noney, bounty, salvage, prize noney and

al | owances earned by, and all annuities, pensions, gratuities, nmedals and
decorations granted to, the offender or of any one or nore of the above
particulars; also in the case of desertion, of all clothese and effects
left by the deserter in the ship to which he bel ongs;

(n) .

(2) o "
The Navy (Pension) Regul ations, 1964

"15. Oficers dism ssed, discharged, etc. - (1) No pension shall be granted
to an officer who is disnissed with disgrace from service

(2) In the case of ‘an officer who is dism ssed otherwi se than with di sgrace
fromthe service, the question whether any pension shall be granted and if
so, the rate of such pension shall be decided by the Central Governnent,
provi ded that the pension, if granted shall not exceed the rate which would
have been admssible to himif he had retired on the same date.

(3)

It is useful to ook at the position of | aw energing from various deci -
sions. The facts of the case in Lt. Col. (T.S.) Harbans Singh Sandhu v.
Union of India & Os., Wit Petition No. 553 of 1972 deci ded on Novenber

22, 1978 were that ‘a General Court Martial tried the petitioner and inposed
a puni sh-nment of cashiering under Section 71(d) of the Arnmy Act and no
further pun-ishment was inposed under Section 71(h) of the Arny Act for
forfeiture of service for the purpose of increased pay, pension or any

ot her prescribed purpose: he applied for grant of pensionary benefits; the
authorities did not respond: hence, he filed wit petition seeking
direction to the authorities for granting gratuity and pension due. Both
the sides pointed to Regul ation 16(a). Fromthe records, it was found that
no order had been passed under the said Regulation. In the absence of
passi ng any order under Section 16(a), the Court directed the respondent to
pay the sum due towards gratuity and pension. Under Section 71(h) a

puni shment of forfeiture of service for the purpose of pension could be
passed but neither that puni shment was inposed on the petitioner nor order
was passed under Regul ation 16(a) forfeiting his pensionary benefits. In
those circunstances, the Court gave direction as stated above:

It is clear fromthe said judgnment that the questions of 1aw, whether
regul ati ons being non-statutory could be enforced for denying pension

whet her those regul ations were contrary to the provisions of the Act or

Rul es or whet her when puni shnent was not inposed under Sections 71(h) or
(k), even then pension could be forfeited under Regul ation 16(a) that arise
for consideration in the present cases, were neither raised nor decided.

In the case of Major G S. Sodhi v. Union of India, [1991] 2 SCC 371 al so,
relief was granted relying on the decision of Harbans Singh Sandhu

menti oned above wi t hout deciding questions of law as is clear frompara 3
of the judgnment. This judgment proceeded on the ground that in Harbans

Si ngh Sandhu’s case, a question of law that if no other penalty of
forfeiting the pensionary benefits was passed under Section 71, pensionary
benefits could not be wi thheld; but in Harbans Singh Sandhu’s case, this
guestion was not de-cided; it was only noticed as a fact that no further
penalty was inposed under Section 71(h) of the Act. The direction was given
in that case as no order had been passed forfeiting pension under

Regul ation 16(a). No principle of |aw was decided in the said cases. In
this view, these two judgnents do not support the respondents. The Ful
Bench of the High Court itself in Malhotra' s case has said that in G S.
Sodhi’s case, no |egal issue was decided and, therefore, it cannot be a
precedent. The Hi gh Court in Yadav’'s case specifically referring to the
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cases of Harbans Singh Sandhu and G S. Sodhi held that they were not
applicable to support the case of the petitioner

This Court in Major (Retired) Hari Chand Pahwa v. Union of India & Anr.
[1995] Supp. 1 SCC 221 while dealing with the specific contention that
Pensi on Regul ati ons have no statutory force and pensionary benefits coul d
not be forfeited under Regulation 16(a), has in clear terns in para 5
stated that "W do not agree with the second contention advanced by the

| ear ned counsel. The provisions of Regulation 16(a) are clear. Even if it
is assuned that the Pension Regul ations have no statutory force, we fail to
under stand how the provisions of the said Regul ations are contrary to the
statutory provisions under the Act or the Rules. The pension has been

provi ded under these Regulations. It is not disputed by the | earned counse
that pension was granted to the appellant under the said Regul ati ons. The
Regul ati ons whi ch provided for the grant of pension can al so provide for
taking it away on justifiable grounds. A show cause notice was issued to
the appellant. His reply was considered and thereafter the Presi-dent
passed the order forfeiting the pension and death-cumretirenent gratuity.
We see no infirmty in the order. The appeal is, therefore dismssed. " W
are in respectful agreement with the view expressed in the aforenentioned
deci si on that the Regul ations, which provide for grant of pension, can also
provide for taking it away not arbitrarily but subject to satisfying the
conditions incorpo-rated in the Regul ations.

In Union of India & Os. v. Brig. P.K Dutta (Retd.), [1995] Supp. 2 SCC 29
while specifically dealing with the effect of order passed under Sections
71(h) and (k) and the order passed under Regul ation 16(a) directly arising
on the contentions as are raised i nthe present cases held that clause (h)
of Section 71 contenplates forfeiture of service for the purpose of

i ncreased pay, pension or any other prescribed purpose and is wholly
different fromRegulation 16(a). It is further slated that a reading of
both these provisions clearly brings out the distinct fields occupied by
themand this Court went on to say : -

"Regul ati on 16(a) contenpl ates a situation where an officer is cashiered,
di sm ssed or renpved from service and provi des how his pension is to be
dealt with. Wereas Section 71(h) provides the puni shments which can be
awar ded by the Court Martial. Section 71(h) conten¥plates a puni shnent
awar ded at the conclusion of the Court Martial while Regulation 16(a)
contenpl ates a stage subsequent to the award-ing of puni shment of Court -
Martial and its confirmation. The nature and content of both the

i mpositions is altogether different and distinct. So is the field occupied
by clause (k) of Section 71 wholly distinct from Regulation 16(a). W are,
therefore, unable to see any inconsist-ency between Section 71(h) and
Regul ation 16(a)."

In this judgment, a reference is made to the case of Mijor (Retd.) Har
Chand Pahwa (supra) and affirmed that the pension regul ati ons, though non-
statutory in character, the pensionary benefits are provided for and are
payabl e under the said regulations; therefore, the sane can be w thheld or
forfeited as provided by the very regulations. In this judgnment, it is<also
stated that Arny Rule 14 has absolutely no relevance in regard to the
forfeiture of pension under Regul ation 16(a).

Yet again in the case of Union of India & Ors. v. Lt Col. P.S. Bhargava,
[1997] 2 SCC 28 it is stated that Regul ation 16(a) gives the President the
power either to forfeit or to reduce the rate of pension in the event of an
of fi cer being cashiered, disnissed or removed fromthe service. Reference
is made to Regu-lation 4 to say that conduct of the officer nust be good as
a condition for the grant of pension or allowance. Dealing with the
contention that w thhol ding the pension when the respondent had been Court
Martiall ed and di sm ssed, woul d anpbunt to doubl e jeopardy, this Court in
Union of India & Ors. v. Subedar Ram Narain & Ors., [1998] 8 SCC 52 did not
find any merit in the contention and held thus :-
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"Section 71 of the Arnmy Act provides for different types of punish-nents
which could be inflicted in respect of an offence commtted by a person
subject to the Arny Act and convicted by courts nmartial. The punishnents
are of varying degrees, fromdeath as provided by Section 71 (a) to

st oppage of pay and al |l owance as provided by Section 71(h). The puni shrment
of forfeiture of pay and all owances as provided by Section 71(j) is of a

| esser nature than that of dism ssal fromservice as provided by Section
71(e). When puni shment under Section 71(j) is inposed, no recourse can be
had to Regul ation 113(a), because the said regulation applies only if an
order of dism ssal is passed agai nst the person concerned. In other words
Section 71(j) and Regul ation 113(a) cannot apply at the same time. On the
ot her hand, when the punishment of dismssal is inflicted under Section 71
(e) the provisions of Regulation 113(a) becone attracted. The result of
puni shnment is that the benefit of pension or gratuity which is given under
the regu-lation is taken away. The order of dism ssal under the provisions
of the Arny Act in the case of an enployee |like the respondent woul d make
himineligible for pension or gratuity. For a person to be eligible to the
grant of pension or gratuity, it is inperative that he should not have been
di sm ssed from service. The di sm ssal under the provisions of the Arny Act
is, therefore, a disqualification for getting pension or gra-tuity."

The High Court in the inmpugned judgnents has held that Regulation 16(a) is
not inconsistent with-Sections 71(h) and (k) of the Arny Act and that they
cover different fields; so also Regulation 16(a) and Rules 14(5) and 15 of
the Arny Rules operatein different fields. The H gh Court has upheld the
validity of Army Pension Regul ation 16(a) and Navy Pension Regul ation
15(2). The High Court also did not find that these Regul ations were

i nconsist-ent with or contrary to relevant provisions of the Act relating
to punishment referred to in thejudgnent. We approve these concl usi ons of
the H gh Court. The High Court quashed the inpugned orders forfeiting
pension on the ground that prior satisfactory service of the respondents,
coupled with the fact that Court Martial did not consider it appropriate to
i npose the puni shment under Section 71(h), was not taken into consideration
by the authorities. The H gh Court was of the view that although a person
may be cashiered or dism ssed fromservice; that itself was not enough to
forfeit pension and that prior satisfactory services of the respondents
ought to have been taken into consid-eration before passing the order
forfeiting pension fully or partly. The Hi gh Court al so hel d that
provi si ons of Regul ation 15(2) of the Navy Pension Regul ation are not ultra
vires of the provisions of Sections 81, 82, 47 and 27 of the 'Navy Act and
that where the Court Martial has inposed a punishment (like disnissal)

whi ch does not entail forfeiture of pension, it is still open‘to the
conpetent authority under the Regulation 15(2) to forfeit a part or whole
of the pension by follow ng due procedure. Wth regard to the delay in
passi ng orders under the Pension Regul ati ons, the H gh Court observed that
the orders shoul d be passed within a reasonable period, preferably w thin
si x nmonths of cessation of service. O course, whether there was del ay or
not, in passing the order forfeiting pension depends on the facts of each
case. However, the High Court having regard to the facts of the cases did
not consider the delay unreasonabl e and, therefore, declined to quash the
orders of forfeiting pension nerely on the ground of delay in passing them
and rightly so in our opinion.

Section 71 of the Arny Act provides for various kinds of punishments which
may be inposed for offences comitted by persons subject to the Act and
convicted by Court Martial which nay vary fromdeath to stoppage of pay and
al l owances. In terms of Arny Pension Regul ation 16(a) and Navy Pension
Regul ation 15(2), pension may be forfeited partly or fully subject to the
conditions nmentioned therein. These Regul ati ons are independent and the
authority to grant or forfeit pension is the President of India and the
Central Governnment respectively. As rightly found by the Hi gh Court, the
sai d Regu-lations are neither inconsistent with nor contrary to the

provi sions of the Arny Act or the Navy Act as the case may be. The said
Regul ati ons and the provi-sions dealing with the punishnents under the Acts
cover different fields and have different purposes to serve. Punishnents
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are inposed after trial on the basis of the m sconduct proved. The Pension
Regul ations deal with the grant or refusal of pension depending on

sati sfactory qualifying service earned by a person and dependi ng on the
nature of punishnments inposed, nentioned in the Regul ati ons. The

Regul ations come into play at a stage subsequent to the inposition of

puni shertmt. No doubt, pension is not a bounty but it is the earning of a
person after satisfactory conpletion of qualifying service and if not

ot herwi se disentitled. Under Section 71(h), a punishnment of forfeiture of
service for the purpose of increased pay, pension or any other prescribed
pur pose, can be inmposed. If forfeiture of service has the effect of
reducing total qualifying service required to earn pension, a person
concerned is disentitled for pension itself. In other cases, it may have
bearing in regard to claimfor increased pay or any other purpose. |If by
virtue of such punishnent itself, a person is not entitled for any pension
the question of passing an order forfeit-ing pension under Regul ati on 16(a)
may not arise. As per Section 71(k), in case of a person sentenced to
cashiering or dismssal fromthe service, a further punishment of
forfeiture of all arrears of pay and all owances and ot her public noney due
to himat the tine of such cashiering or dismssal nmay be inposed. O ause
(k) of Section 71 does not speak of pension unlike clause (h) of the sane
Secti on.

The argument that since no punishment was inposed under clause (k) by the
authorities, although it could have been done, then there is no warrant to
pass an order forfeiting pension under the Arnmy Pension Regul ations in
respect of sane of fence cannot be accepted. As already noticed above, the
provisions relating to punishnments under the Acts and Pensi on Regul ations
operate in different fields. Cause (k) refers to forfeiture of arrears of
pay and al | owances and ot her public noney due to a person at the tine of
cashiering or dismssal. Pensionis one, which becones due subsequent to
retirement or termnation of service subject to satisfying certain
conditions of satisfactory qualifying service and if not otherw se
disentitled for claimng pension. Firstly, clause (k) does not speak of
pensi on as such; it speaks of all arrears, pay, allowances and other public
noney due to a person. It cannot be said that on the date of cashiering or
di sm ssal there could be any arrears of pension. Section 73 of the Arny Act
enabl es the authorities to inpose punishnments in conbination. Merely
because puni shnent is not inposed under clauses (h) or (k) of Section 71
and ot her punishments are inposed, it does not nean that the President is
deprived of his power and jurisdiction to pass order under Regu-lation
16(a); so also the Central CGovernnent under Regulation 15(2) of the Navy
Pensi on Regul ations taking note of the punishment inposed under Sec-tion 81
of the Navy Act. In a case where punishnment is inposed under Section 81(n
of the Navy Act forfeiting pension and/or gratuity, need for passing an
order forfeiting pension under Regul ation 15(2) of the Navy (Pension) Regu-
[ ations may not arise. But that does not mean that in case of punishnents

i mposed, which are covered by Regulation 15 the Central Governnent is
deprived of its power to pass appropriate orders under the said Regulation
when such power is specifically conferred on the Cetnral Governnent under
the very Regul ations, which enables granting of pension and/or grantuity.
It is rather not possible to accept the contention that a General Court
Martial and confirm ng authorities inposing punishnments can debar the
President or the Central Governnent from passing orders as provided for
specifically and expressly under the Pension Regul ations:

A contention, though feebly, was advanced on behal f of sone of the
respondents that forfeiture of pension in addition to the puni shrment

i mposed under Section 71 of the Arny Act anounted to double jeopardy. In
our view, this contention has no force. There is no question of prosecuting
and puni shing a person twi ce for the same of fence. Punishnent is inposed
under Section 71 of the Arny Act after trial by Court Mrtial. Passing an
order under Regulation 16(a) in the matter of grant or forfeiture of
pension conmes thereafter and it is related to satisfactory service. There
is no merit in the contention that the said Regulation is bad on the ground
that it authorized inposition of a double penalty; may be in a given case,
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penalty of cashiering or dism ssal fromservice and the consequentia
forfeiture of pension may be harsh and nmay cause great hardship but that is
an aspect which is for the President to consider while exercising his

di scretion under the said Regulation. May be in his discretion, the
President may hold that the punishnent of cashiering or dismssal or

renoval from service was sufficient having regard to circunstances of the
case and that a person need not be deprived of his right to pension. A
crime is a legal wong for which an offender is liable to be prosecuted and
puni shed but only once for such a crime. In other words, an offender cannot
be puni shed twice for the sane offence. This is demand of justice and
public policy supports it. This principle is enbodied in the well-known
maxi m "Neno debet bis vexari, si constet curiae quod sit pro una et eadem
causa" neani ng no one ought to be vexed twice if it appears to the court
that it is for one and the sane cause. Doctrine of double jeopardy is a
protection agai nst prosecution twice for the sane of fence. Under Articles
20-22 of the Indian Constitution, provisions are nade relating to persona
liberty of citizens and others.- Article 20(2) expressly provides that "No
one shall be prosecuted and punished for the sane of fence nore than once."
O fences such-as crimnal breach of trust, msappro-priation, cheating,

def amation etc., may give rise for prosecution on crimnal side and al so
for action.incivil court/other forumfor recovery of noney by way of
damages etc., unless there isa bar created by law. In the proceedings
before CGeneral Court Martial, a person is tried for an offence of

m sconduct and whereas in passing order under Regul ation 16(a) for
forfeiting pension, a person is not tried for the sane offence of

m sconduct after the punishnent is inposed for a proved misconduct by
General Court Martial resulting in cashiering, dismssing or renoving from
service. Only further action is taken under Regulation 16(a) in relation to
forfeiture of pension. Thus, punishing a person under Section 71 of the
Arnmy Act and neking order under Regul ation 16(a) are entirely different.
Hence, there is no question of applying principle of double jeopardy to the
present cases.

Qur discussion and reasoning with reference to scope and application of
Arnmy Pension Regul ation 16(a) will equally apply in relation to Navy
Pensi on Regul ation 15(2).

It is to be noted that the puni shment inposed on these respondents by Court
Martial, as confirned, have beconme final as the respondents have not
guestioned their validity and correctness any further. The H'gh Court
having rejected all other contentions raised by the respondents, partly
allowed their claimon the ground that the otherw se prior satisfactory
services of the re-spondents till the date of inmposition of various

puni shnments on them was not taken into consideration by the President or
the Central CGovernnent, as the case may be, in passing the orders under the
Pensi on Regul ations forfeiting their pension. Miinly on this ground, the

Hi gh Court directed the authorities to reconsider the cases of the
respondents and pass orders after issuing supple-nmentary show cause
notices. Consideration of prior satisfactory service of a person till the
date of inposition of punishnent of cashiering or dismissal or renoval from
service cannot be read into Arny Pension Regul ation-16(a) or Navy Pension
Regul ation 15(2). For exercise of power under the said Regu-Ilations, what
is to be seen is whether the very ternms of these Regulations are satisfied
or not. A plain reading of these Regul ations shows that in case of a person
who has been cashiered or dism ssed or renoved from service, at-the

di scretion of the President under Regul ation 16(a) and in case of an

of ficer who is dismssed otherwise than with disgrace fromthe service, the
Central Cov-ernnent under Regul ation 15(2) of the Navy Pension Regul ations
can pass order forfeiting pension, partly or fully. The very fact that such
puni shment is inposed on a person for proved m sconduct after trial by the
Court Martial, itself shows his unsatisfactory service. In our view, the

Hi gh Court has read sonething nore in these Regulations in insisting for
considering prior satisfactory service of a person upto the date of

i mposition of punishnment, which is not required by the very Regul ations. W
may clarify here itself that in these cases we are only considering, so far
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as they relate to grant or forfeiture of pension in relation to and in the
context of Regulation 16(a) of Pension Regul ations for the Arny and

Regul ation 15(2) of the Navy (Pension) Regu-lations. Under Regul ation 2-
A(4) of the Army Pension Regul ations ’'pension’ is defined as including
gratuity except when it is used in contradiction to the termgratuity.
Hence the pension and gratuity, as defined, are included for consideration
Regul ation 3 shows that full rate of pension or gratuity shall not be
granted unl ess the service rendered has been satisfactory; if the service
has not been satisfactory the conpetent authority may reduce the rate of
pension or gratuity as it thinks proper. Thus, Regulation 3 and Regul ation
16(a) of the Arny Pension Regul ations deal with distinct and different
situations. Further, Regulation 4 states that future good conduct shall be
an inplied condition for every grant of pension or allowances.

Consi deration of satisfactory service nay be relevant in terns of

Regul ation 3 for granting pension in the nornal course after satisfactory
qual i fying service. But Regulation 16(a) being a distinct and specific
Regul ati on enabl es for forfeiture of pension, partly or fully, as a seque
to inposition of a particular type of punishment. Regulation 16(a) in this
regard i s sel f-contained. The High Court clearly commtted an error in
hol di ng t'hat previous satisfactory service of a person upto the date of

i mposi tion _of puni shnment shoul d have been taken into consideration for
exerci se of power under Regulation 16(a) and it cannot be sustained. This
being the position we-are unable to agree with the High Court that a
previous satisfactory service of a person prior to the date of inposition
of puni shment shoul'd be considered for the purpose of Regulation 16(a).
Consequently the inpugned judgnents cannot be sustai ned.

VWhat remains to be seen is whether the orders passed by the President and
the Central Covernment, as the case nmay be, forfeiting pension of the
respondents, were arbitrary, unreasonable or w thout application of m nd.

It is the case of the appellants that before passing orders forfeiting
pension either under Arny Pension Regul ati on 16(a) or Navy Pension

Regul ation 15(2), show cause notices were issued to the respondents;
replies received fromthe respondents and all the relevant factors
appearing fromthe records were considered. According to them the orders
passed in their discretion by the President or the Central Governnent, as
the case may be, having regard to all aspects, are justified and
sust ai nabl e. W have perused copi es of the notings of 'the Mnistry of

Def ence and the orders nade pursuant thereto. Fromthe said records, we
find that there has been application of mind and having regard to the
serious nature of charges al ready narrated above and keeping in viewthe
rel evant circunstances including the puni shments inposed on proved charges,
the i npugned orders appear to have been passed forfeiting pension. The said
orders passed forfeiting pension are not nerely based on the fact that the
appel l ants were puni shed by Court Martial, as assumed by the High Court.

Mor eover, by issuing show cause notices giving opportunity to the
respondents to explain the circunstances and their hardshi p before passing
the i npugned order, the principles of natural justice were also conplied.
In the given circunstances when the inpugned orders forfeiting pension were
passed in the discretion of the authorities exercising the power avail able
under the Regul ations, we cannot find fault with them Thus, the orders
passed are neither arbitrary nor unreasonable. In this view, we do not find
any error or infirmty or illegality in passing the said orders.

Havi ng regard to the provisions and position of |aw, the discussion nade
and for the reasons recorded herei nabove, we find nmerit in these appeals
and they deserve to be accepted. Hence, the inmpugned judgnments of the High
Court are set aside and the appeals are allowed. No cost.




