http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 7

CASE NO. :
Appeal (civil) 3876 of 1999

PETI TI ONER
UNI ON OF | NDI A AND CORS

RESPONDENT:
PESTI Cl DES MANUFACTURI NG & FORMULATORS ASSON OF | NDI A

DATE OF JUDGVENT: 23/10/2002

BENCH
SYED SHAH MOHAMVED QUADRI & RUVA PAL

JUDGVENT:
JUDGVENT

2002 Supp(3) SCR 231
The Judgnent of the Court was delivered by

RUVA PAL, J. This appeal has been preferred fromthe decision of the Del hi
H gh Court striking down-a Circular dated 28th October, 1997 issued by the
Central Board of Excise and Custons (briefly CBEC). The circular directed
the classification of technical grade of pesticides, insecticides etc.
under Chapters 28 and 29 of the Schedule to the Central Excise Tariff Act,
1985 (referred to as the '1985 Act’) and not under the Headi ng No. 38.08 of
the Schedul e. Technical grade pesticides are chem cal compounds in a
concentrated form The respondent before us i's an association of the

manuf acturers of Technical grade pesticides (TGP) and insecticides and
fornmul ations thereof. It clained beforethe Del hi H gh Court that TGP
Insecticides etc. are classifiable under Tariff Heading 38.08 and not under
Chapter 28 and 29 and prayed inter-alia for cancellation of the circular
and for a direction on the appellants before us, to classify TGP etc. and
bul k formul ati ons under sub-headi ng3808.10 and for a refund of the
enhanced duty paid for the past under protest or any excess anmpunt received
by the Departnent. The Del hi Hi gh Court accepted the respondent’s
contention and allowed the wit petition. On the application of the
appel l ants, |eave was granted by this Court to appeal against the High
Court’s judgnent.

Wi | e i mpugni ng the decisions of the H gh Court, the appellants have
conceded that prior to 1996 TGP and insecticides etc. inbulk were
classified under the Tariff Heading No. 38.08 of the Act. According to the
appel | ants, because this tariff headi ng was anmended in July 1996, after
1996 TGP etc. in bulk concentrated forms were excluded from Headi ng No.
38.08 and were covered under Chapter 28 or 29 of the Act dependi ng upon the
conposition. This position, according to the appellants, was further
clarified when Chapter 38 Note | (a) (2) was anended in/ 1997.

According to the respondent the amendnents in 1996 and 1997 have nade no
difference to the classification of bulk pesticides and insecticides etc.
It is submtted that the anendments were intended to and in fact serve the
purpose of extending the liability to excise to insecticides, pesticides
etc. in retailable forms. The issue, therefore, is - did the 1996 and 1997
amendnments to Chapter 38 serve to renmpve bulk TGP, insecticides etc. from
that Chapter and place themin Chapter 28 or 297

I n approaching the problem the first stanp is to | ook at the background in
whi ch the anendrments were effected to the relevant portions of the 1985 Act
and its Schedul e. There was no rel evant amendnent to the Act between 1987
and 1996. In 1987, Chapter 28 of the Schedule to the Act related to

i norgani ¢ chenicals, organic or inorganic conpounds of precious netals of
rare earth metal s of radi oactive elenents or isotopes. Note | (a) of that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

Chapter provided that except where the context otherw se required, the
headi ngs of the Chapter applied only to: "Separate chem cal elenments and
separate chemcal ly defi ned conpounds, whether or not contai ning
impurities". Chapter 29 related to organic chemicals and al so provided in
Note | (a) thereof that the headings of the Chapter would apply only to:
"Separate chemcally defined organi c compounds, whether or not containing
impurities". The Chapter headings, the Notes and the Tariff Headings wthin
Chapter 28 and 29 have not been changed or amended in their application to
separate chemcally defi ned conpounds by the 1996 or 1997 amendnents for
the period in question. Therefore, generally speaking all separate
chemical ly defined conmpounds are classifiable under Chapter 28 and 29
dependi ng on their composition

Chapter 38 of the Schedule relates to ' M scel |l aneous Chem cal Products’ and
carves out an exceptionto this general classification of separate chenica

conpounds under Chapter 28 and 29. Between 1987 to 1996, the Notes to this

Chapter in so far as they are relevant read as foll ow

"1, Thi s Chapt er does not cover,

(a) Separate chem cal |l y defined el ement or conpounds with the exception
of the foll ow ng:

(1)

(2) Insecticides, rodenticides, fungicides, herbicides, anti-sprouting
products and plant-growh regul ators, disinfectants and sinilar products.”

The Two negatives in the Chapter Note nake it clear that the Chapter
covered the itens mentioned in Note I (a)(2). This was also reflected in the
Tari ff Headi ng 38.08 which then read as:

"38.08 Insecticides rodenticides, fungicides, herbicides, anti-sprouting
products and plant-growh regul ators, disinfectants and similar products.”

Therefore the respondent’s products were expressly classifiable under this
tariff heading and this position i's not now disputed by the appellants.
Incidentally the concession was al so nade before the High Court in the
appel l ants’ affidavit. Besides the circular dated 27th July 1995 issued by
CBEC under S.37B of the Central Excise Act, 1944 stated that "The Pesticide
Chemicals and fornulations will both be classified under headi ng 38.08 of
the CETA, 1985". Sinmilarly the Departnent of Revenues’'s circular dated 28th
Cct ober 1997 records, "Prior to the 1996 Finance Bill (2), there was no

di stinction between bul k packings and retail packings, and all pesticides
were falling under headi ng no. 38.08". However, earlier a question had
arisen as to whether the processing of concentrated basic pesticida

chemi cal s through addition of inert carriers/solvent and di spersing and
stabilising agents which rendered them suitable for use either directly or
after addition of water anpbunted to manufacture of a separate excisable
product. In other words, if the bulk forns of insecticides etc. were made
fit for retail sale would such retail able products be separately subjected
to excise duty under the Tariff Headi ng 38.08? The Coll ector (Appeals),
Central Excise, New Del hi decided the question against the Revenue. The
matter was taken by the Departnment before the Central Excise and Gold
(Appellate) Tribunal (CEGAT). By its decision in Collector of Centra
Excise v. Markfed Agro Chenicals,’ the Tribunal held that the process
described did not anpbunt to 'manufacture’ of a new excisable itemw thin
the neaning of Section 2(f) of what was then the Central Excise and Salt
Act, 1944 (which is now known as the Central Excise

1. 1993 (68) ELT 848 (Tribunal) Act, 1944 and is hereinafter referred
to as the "1944 Act’) as the process did not result in a new product having
a distinctive nanme, character and use. Thus the Revenue's attenpt to rope
in insecticides and pesticides in a retail formas a separate excisable

i tem under Chapter 38.08 was thwarted.
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Despite the decision of the Tribunal in Markfed Agro Chemicals, the CBEC
issued a circular on 27th July 1995 in exercise of powers under Section 37
B of the 1944 Act and ordered that:

"The addition of chemi cals and other ingredients like inert carriers or
solvents and al so surface active dispersing and stabilising agents to
pesticidal chemicals in highly concentrated formwould anount to
"manufacture’ within the meaning of Section 2(f) of the Act since it
results in the energence of a new and distinct product having different
properties viz., pesticide/insecticide fit for direct use. The Pesticide
Chemicals and the formulations will both be classified under Headi ng 38.08
of CETA, 1985."

The circul ar was chal |l enged before the Hi gh Court of Del hi by way of
several writ petitions. The H gh Court by its decision in Kissan Chem cal s
v. Union of India, (1996) 88 ELT 648 (Del.) held that it was not open to
the CBEC to reverse the decision of the Tribunal by issuing a directive
under Section 37B of the 1944 Act.

It was to overcone the effect of the Tribunal’s decision in Markfed Agro
Chem cal s that amendnments were effected by the Finance Act, 1996 to Chapter
38 to incorporate statutorily the substance of the circular which had been
struck down by the Tribunal. As far as the Chapter Notes were concerned.
Note 1 was |eft untouched but Note 2 was inserted which reads:

2. Inrelation to products of heading No. 38.08, addition of chem cals and
other ingredients like inert carriers or solvents, surface active,

di spersing and stabilising agents, enulsifiers, wetting and di spersing
agents, deodorant, masking agent, attractants and feeding stinmulants to
pesticidal chemicals in concentrated form |abelling or relabelling of
contai ners intended for consumers and repacking frombul k pack to retai
packs or the adoption of any other treatment to render the product

mar ket abl e to the consuner shall anmpbunt to ' nmanufacture’.”

Patently, Chapter Note 2 of Chapter 38 proceeds on'the basis that TGP is
covered by Chapter 38. Were it not so it was not necessary to provide that
the addition of chenical pesticides and re-packing and |abelling etc. of
the product would anpbunt to manufacture. The | anguage in Chapter Note (2)
that "addition of chem cals and other ingredients" to "products of. heading
No. 38.08" and adoption of any other treatnent to render the product

mar ket abl e woul d anpbunt to manufacture, plainly understood neans that (i)
the product (without additives, or any treatnment) as well as (ii) the
product after administration of additives and (iii) the product after
treatment for the purposes of retail sale were all but separately exigible
to duty under the Chapter. The inportance of the Chapter Notes in the
matter of interpretation is manifest from Section 2(f)(ii) which defines
"manufacture’ to mean:

"which is specified in relation to any goods in the section or Chapter
notes of the Schedule to the Central Excise Tariff Act, 1985 (5 of 1986) as
amounting to manufacture.”

Then again the Schedule to the 1985 Act before providing for rates of duty
| evi abl e thereunder sets out Rules for the interpretation of the Schedul e.
Rule 1 states:

"The titles of sections and chapters are provided for case of reference
only: for legal purposes, classification shall be determ ned according to
the ternms of the headings and any relative section or Chapter Notes and,
provi ded such headi ngs or Notes do not otherw se require, according to the
provi si ons hereinafter contained."
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As far as Tariff Heading 38.08 was concerned after the phrase |nsecticides,
rodenticides etc. the phrase: "put up in forns or packings for retail sale
or as preparations or articles (for exanple, sul phur-treated bands, w cks
and candles, and fly papers)", was added by the anendrent.

In other words, the Tariff Heading covers -

(1) I nsecticides, pesticides etc. put up in fornms or packing for retai
sal e;

(2) I nsecticides, pesticides etc. as preparatons,

(3) I nsecticides, pesticides etc. as articles (for exanple sul phur-

treated bands, wi cks and candles, and fly papers)

VWhat is manufactured by the respondent’s nmenbers is Technical grade
pesticides (TGP) and insecticides. No doubt they are separate chenically
def i ned conpounds as contended by the appellants. But the word ' conpound
itself denotesa mxture of conmponents. The word "preparati on" denotes not
only the action or process of ‘preparing the conponents to produce the
conpound, but also that which is prepared, in this case insecticides,
pestici des etc.

We see no anbiguity in the heading. Even if there were, the doubt nust be
resolved with reference to the Chapter Note which clearly covered

i nsecticides, pesticides etc. before further formul ati on by way of
additives or treatnent. This would-include the respondent’s product.

There is al so substance in the subm ssion of |earned counsel for the
respondent that classification of TGP, inserticides etc. in bulk form under
Tari ff Heading 38.08 would be in keeping with the Rules for interpretation
of the schedule to the 1985 Act.

The Rules in so far as they are rel evant provide:

"2(b) Any reference in a heading to a material or substance shall be taken
to include a reference to m xtures or conbinations of 'that material or
substance with other materials or substances. Any reference to goods of a
given material or substance shall be taken to include a reference to goods
consi sting wholly or partly of such material or substances.”

(3) When by application of sub-rule (b) of rule 2 or for any other reason
goods are prima facie, classifiable under two or nore headi ngs,
classification shall be effected as foll ows:

(a) The headi ng which provides the nmost specific description shall be
preferred to headi ngs providing a nore general description. However when
two of nore headings each refer to part only of the materials or substances
contained in mxed or conposite goods or to part only of the itens in a
set, these headings are to be regarded as equally specific in relation to
those goods, even if one of them gives a nore conpl ete or precise
description of the goods.

(b) ...

(c) When goods cannot be classified by reference to (a) or (b) they shal

be cl assified under the headi ng which occurs last in the numerical order
among those which equally merit consideration.” Paraphrased and sinply put,
the quoted extracts of the rules direct that the goods would include its
fornmul ations and that the nore specific heading should be preferred and if
there are two such specific headings to which a product can be referred,
the one occurring subsequently would prevail
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Chapter 28 and Chapter 29 are, as already noted, general provisions
relating inter alia to separate chenical conmpounds. Chapter 38 is the
specific chapter dealing with particular chenical conmpounds viz.,

i nsecticides, pesticides etc. In keeping with the Rules quoted, the TGP
manuf actured by the respondent are cl assifiable under the particul ar
subsequent provision and not under the residuary headi ngs occurring
earlier.

This is also how the appellants understood the effect of the 1996
amendnment. Trade Notice No. 40/96 dated 23.7.96 encl osed Notes expl aining
i mportant changes nade in excisable duty by the Finance Bill, 1996.

Par agraph 19.1 and 19.3 of the Explanatory Notes nake the position of the
appel | ants abundantly cl ear:

19. 1. Concessional rate of excise duty of 10% on Incesticides fungicides
etc. (sub-heading No.  3808.10) and Plant growh regul ators is being
continued. Tariff rate for these products is also being prescribed at 10%
A new sub-headi ng No. 3808.20 is created for plant growh regul ators
(relevant 'bill entries refer).

19.2

19.3. A new Chapter is being added so as to nake the process of making
formul ati ons out of ‘pesticide concentrates as "manufacutre”. Wth the

i ntroduction of thi's chapter note, the process of making fornul ations out
of duty paid pesticides, insecticides concentrates is also |iable to excise
duty. The chapter note is introduced to avoid any disputes on
classification."”

The use of the words "continued" and "al so" as enphasi zed above, indicate
that what was originally classified under Tariff Heading 3808 viz.
concentrates woul d continue to be so classified and in addition
formul ati ons of such concentrates woul'd be liable to excise duty. It was
therefore not the intention of the 1996 anendnent to excl ude concentrates
of insecticides etc. in bulk formfrom Chapter 38 but to extend the

i nci dence of excise duty to fornulations fromand retail packages of the
concentr at es.

It is not open to the Revenue not to take a stand contrary to what had been
expressed in the Trade Notice. As stated by this Court in Collector of
Central Excise, Bonmbay v. Kores (India) Ltd 2

"A Tariff Advice or a Trade Notice issued by the Board certainly does not
bind the Tribunal or the Courts and an assessee nmay argue that it is
erroneous; but it is not open to the Revenue to advance argunents that are
contrary to the ternms thereof."

(See also Steel authority of India v. Collector of Custons, Bonbay 2000
(15) ELT 42 SC.)

In 1997, there was a further amendnent to the Chapter Note of Chapter 38.
By this amendnent. Chapter Note 2 which had been introduced by the 1996
amendnment was | eft untouched as also the Tariff Headi ng but Chapter Note 1
(a)(2) was altered by the addition of the phrase "put up as described in
Headi ng No. 38.08"

The final position as it now stands is that Chapter Note | (a)(2) and 2 of
Chapter 38 read:

" 1. This Chapter does not cover:

(a) Separate Chem cally defined el ements or conpounds with the exception
of the follow ng:

(1)
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(2) Insecticides, rodenticides, fungicides, herbicides, anti-sprouting
products and plant-growh regul ators, disinfectants and sinilar products,
put up as described in Heading No. 38.08;

2. Inrelation to products of heading No. 38.08, addition of chem cals and
other ingredients like inert carriers or solvents. Surface active

di spersing and stabilising agents, enulsifiers, wetting and di spersing
agents, deodorant maski ng agent, attractants and feeding stimulants to
pesticidal chemicals in concentrated form |abelling or relabelling of
contai ners intended for consumers and repacking frombul k pack to retai
packs or the adoption or any other treatment to render the product

mar ket abl e to the consuner shall anmpbunt to manufacture.™

Tari ff Headi ng 38.08 now reads as:
"I nsecticides, rodenticides, fungicides, herbicides, anti-sprouting

2. (1997) 89 ELT 441 (SC) products and plant-growth regul ators,

di sinfectants and sinmlar products put up in forns or packings for retai
sal e or as preparations or articles (for exanple, sulphur-treated bands,
wi cks and candles, and fly-papers)"”

VWhat is notable is that the 1997 anendment did not change Chapter Note (2)
whi ch has been construed by us earlier as including TGP etc. Al it did was
to extend the exception to the general classification under Chapter 28 and
29 to treated and retailable forms of the already excepted chenica
conpounds. |t brought about a parity of 1anguage between Tariff Headi ng as
amended in 1996 and Chapter Note | (a)(2) and we have al ready seen that the
Tariff Headi ng as anmended in 1996 continues to cover insecticides,

pestici des etc.

The Harnoni zed System of Nonenclature (HSN) provides for an identica
classification of insecticides etc. in heading 38.08. Indeed, it is the
appel l ants’ case that the 1996 and 1997 anendrments to Chapter 38 were
effected to bring it on par with the HSN. Sub-headi ngs 3808. 10, 3808. 20,
3808. 30, 3808.40 and 3808.90 respectively of the HSN refer to

"I nsecticides", "Fungicides", "Herbicides "Disinfectants" and "others." The
expl anatory note clarifies that the classification 'covered products (1)
when they are put up in packings or in such fornms that there can be no
doubt that they will normally be sold by retail and (2) when'they have the
character of preparations. It al so says:

"Intermedi ate preparations, requiring further conmpounding to produce the
ready for use insecticides, fungicides, disinfectants, etc. are also
classified here, provided they already possess insecticidal. fungicida
etc. properties.”

Hence preparations with insecticidal, fungicial properties are classifiable
under Headi ng 38. 08.

The HS of Commodity C assification which was devel oped by the World Custons
Organi sation, Brussels was adopted by India also in the 1TC (HS)
Classification of Export and Inport Itens. 2002-2007 which was issued by
the CGovernment under Section 5 of the Foreign Trade (Devel oprment and

Regul ation) Act. 1992 read with paragraph 2.1 of the Export and | nport
Pol i cy, 2002-2007. The 1TC (HS) like the Schedule to the 1985 Act, also
contai ns several chapters which correspond exactly with the Schedule to the
1985 Act at least as far as the relevant parts of Chapter 38 are concerned.
Chapter Note I (a)(2) and the Heading 38.08 of the ITC (HS) are identica
with the Schedule to the 1985 Act. In the ITC (HS), under the several sub-
headi ngs to Heading 38.08, the different forns of insecticides, pesticides
etc. have been provided for fromwhich it is clear that insecticides etc.
in their concentrated bulk forms are covered by the Heading 38.08 at |east
for the purposes of the Inport/Export Policy. For exanple sub-heading

3808. 10.11 nmentions "Aldrin’ as a formof insecticide. Against that sub-
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heading, it is provided that it is freely inmportabl e/ exportable "if

regi stered and not prohibited for inmport under Insecticides Act, 1968 and
formul ations thereof. Simlarly, 3808.90.10 provides for ’'presticides, not
el sewhere specified.” It is treated as a free itemunder the policy "if
regi stered and not prohibited for inmport under the insecticides Act, 1968
and fornul ati ons thereof. Undeniably insecticides, pesticides etc. in
what ever formare covered by the Insecticides Act. The description
denonstrates that bul k concentrates and fornul ations are covered by the
sub-heading Al drin’. The use of the same words in the Tariff Heading in
the Schedule to the 1985 Act as has been used for the purposes of the

I mport Trade Control Policy is an additional reason for hol ding that

i nsecticides, pesticides concentrates in bulk forns are includible within
the Tariff Heading. See Dunlop India Ltd. v. Union of India and Os.,
[1976] 2 SCC 241.

For all these reasons, we are unable to accept the appellants’ submi ssion
that the amendments Chapter 38 in 1996 and 1997 served to exclude TGP or
insecticides etc. in bulk fornms from Chapter 38.

We, accordingly disnmss the appeal without any order as to costs. Cvi
Appeal No. 6009-6011/1999 etc. etc.

ORDER

In view of our judgnent and for the reasons stated in Cvil Appeal 3876 of
1999 titled Union of India and Ors. v. Pesticides Manufacturing &
Formul at ors Association of India delivered today, these appeals are also
di smissed without any order as to costs.




