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ACT:

| mport - Export /Policy, April 1990-March, 1993:

Item 169 of List 8, Appendix 6, Part | ‘and Para 167 of
Chapt er XI1l-Coves-C assification of - Whet her cl oves
imported by appellant fell within l1tem 169 "Drugs/Drug
I ntermedi ate not el sewhere specified."

HEADNOTE

The appel | ant obtained, by transfer, an Inport | Licence
for the inmport of admissible Itens as per Para 220 (2), (3),
(4) and (6) of the Inmport Policy 1990-93 Vol.l and placed
an order on a foreign firmfor the supply of cloves No. 1
quality. On arrival of the goods in the Indian Port, the

appellant filed Bill of Entry for the cl earance of the goods
for home consunption, and clai ned clearance of the goods
agai nst the additional |icence on the ground that the cloves

were covered under Item 169 of Appendix 6, List 8, Part 1 of
the Inport and Export Policy, being Drugs/Drug internediate
not el sewhere specified." The Departrment relying on Para
167, which dealt with the inport of spices, took the view
that the «cloves could be inported only against -specific
licence relating to cloves. Hence the appellant filed a
wit petition in the High Court for a direction to the
respondent to clear the goods against the Bill. of ~“ Entry
filed by the appellant.

The High Court held that cloves could not fall wthin
t he expression "Drugs/Drug internediate not el sewher e
speci fi ed" and the inport of the cloves wthout specific
licence was not permissible, and that the Ilicence relied
upon by the appellant was not valid for the inport  of
cl oves.

In the appeal before this Court, it was contended on
behal f of the appellant-inporter that in popular sense and
trade parlance, clove was al so used as drug internediate,
and that in the Inport Policies of 1982-83 to 1985-86 cl oves
were specified as crude drug and the cloves and clove oi
were used for treatnent of dyspepsia, flatulence, etc., and
tooth problens and, therefore, the High Court commtted an
error in holding that clove
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was not a Drug/Drug internediate, and that it did not fal
within |tem 169.

Di sm ssing the appeal of the Inporter, this Court,

HELD : 1.1 Para 167 under Chapter XIIl of the Inport
Policy of April 1990-93 clearly provides the heading |I|nport
of Spices and under this heading of spices it further makes
a nention that inmport of C oves, C nnanon/Cassia, Nutnmeg and
Mace wll be allowed against |icences.Thus, it 1is clear
beyond any doubt that cloves have been included under the
headi ng Spices and the inmport of cloves is only pernissible
agai nst specific licences obtained in the manner provided in

Para 167. |In the face of this provision, dealing with the
i mport of spices, which specifically includes cloves, the
gener al provision of Item 169 nenti oni ng Dr ugs/ Drug

i nternedi at es cannot be applied. [1002D E]
1.2 1In the instant case the appellant had obtained the
i cence in Novenber, 1990 and has inported the cloves in My,

1991 and as such the inport of cloves in question, shall be
governed by the provisions contained in the Inport Policy of
April, 1990-93, and not by any neaning given to cloves in

any earlier Policy. Therefore, when para 167 provides of
obtaining specific licence for cloves, there is no necessity
of finding its meaning fromearlier Policies or its use as
medi ci ne. There is aclear provision under Para 167 as
regards inport of 'spices and it would govern the inmport of
cl oves. That apart, the High Court was right in holding
that in the comon parlance as well~ as-in trade and
conmerce, clove is treated as spice and not drug. It is a
matter of comon know edge that the cloves are sold in a
‘Kirana’ shop and not in the shop of a chem st or druggist.
[1002C, F-Q

JUDGVENT:

ClVIL APPELLATE JURI SDICTION:. -Civil Appeal No. 916 of
1992.

From the Judgnent and Order dated 18.6.1991 of the
Bonbay Hi gh Court in WP.N 1914 of 1991

Harish N Salve, Rajiv K Garg and N.D. Garg for the
Appel | ant .

K. T.S. Tulsi, Addl. Solicitor Ceneral, A Subba Rao, P
Par meswaran and A.D.N. Rao for the Respondents.

The Judgrment of the Court was delivered by
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KASLI WAL, J. Special |eave granted.

Thi s appeal has been filed against the judgnent of the
Bonbay High Court dated 18.6.1991. The short | controversy
raised in the present case is whether the cloves inported by
the appellant fall within Item 169 in List 8 of appendix 6
or fall within Paragraph 167 of Chapter XIIl of the [Inport
and Export Policy April 1990-March 1993.

Brief facts of the case are that the appellant obtained
by transfer an |Inport Lincence No. 3412179 dated 29th
Novemnber , 1990 for Rs. 16,10,700 for the inport of
adnm ssible Itens as per Para 220 (2) (3) (4) & (6) of the
Import Policy 1990-93 Vol. |. After acquisition of the
aforesaid additional licence, the appellant placed an order
for the supply of about 200 bags of Madagascar cloves No. 1
quality to a firmof Singapore. The appellant opened a
letter of credit dated 6.5.1991 in favour of the foreign
supplier. On receipt of the letter of credit the foreign
suppl i er shipped the above nentioned goods in favour of the
appel | ant . On arrival of the goods at Bonmbay Port, (e)
appel lant filed Bill of Entry for the cl earance of the goods
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for home consunption on 30th May, 1991. The appel | ant
clainmed clearance of the goods against the additiona
licence on the ground that the cloves were covered under
I[tem 169 of Appendix 6, List 8, Part-l1 of the Inport and
Export Policy being "Drugs/Drug intermedi ate not el sewhere
specified." The Department relied on Para 167 which dealt
with the inmport of spices and took the stand that the cloves
could be inported only against specific licence relating to
cl oves.

The appellant in the above circunstances filed a Wit
Petition in the H gh Court of Bonbay seeking a nandanus
agai nst the respondent to clear the goods against the Bil
of Entry filed by the appellant. The H gh Court held that
th cloves cannot fall within the expression "Drugs/Drug
i nternedi ate not el sewhere specified" and the inport of the

cl oves without specific |icence was not permssible. It was
thus held that theaction of the Customs Authorities in not
permtting clearance cannot be faulted and the licence

relied upon by the appellant was not valid for the inport of
cl oves.

It was contended by M. Harish Salve, Learned Counse
for the appellant that though-the use of clove as a spice is
not in rmuch dispute, but-at the same time it cannot be
di sputed that clove isa Drug/Drug intermediate. It was
subm tted that in popular sense and trade parl ance, clove is
also used as drug internediate and that being so the
appel I ant was
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entitled to inport the cloves agai nst the additional |icence
under para 220 of the Policy. It was also submtted that in
the Inport Policies of 1982-83 to 1985-86 cloves were
specified as crude drugs. It was thus submitted that when
cl ove was considered as crude drugs, there was no
justification nowto hold that it did not fall within Item
169 which provided for Drug/Drug internediates. It was
further argued that <cloves are used for treatment of
dyspepsia and flatulence. It is also used to relieve nausea
and voniting. Cove oil is fampus for nedicinal ~ use and
specially for tooth problens. It was also argued-that in the
I ndian Materia Medica by A K Nadkarni the use of the cloves
has been stated as follows : -

"Uses - C oves(unopened flower-buds) are generally
used as spice in curry foods and condinents.
Medicinally they are used to correct griping caused
by purgatives, relieve flatul ence, various forns of
gastric irritability, colic, dyspepsia, and to
increase the flow of saliva. Combined wth other
spices and rock-salt clove is given (to relieve
colic, indigestion and vomting and to many - other
uses. "
It was submitted that in the Indian Pharmaceutical Codex
i ssued by the Counsel of Scientific & Industrial Research,
New Del hi the Action and Uses of cloves have been stated as
under : -

"Action and Uses - Clove is one of the nopst
stimulant of arommtics. It is carmnative and is
used in treatnment of flatulence and dyspepsia. It

is sonetimes adm nistered in the formof powder or
an infusion to relieve nausea and voniting, correct
flatul ence and excite | anguid digestion."

It was thus argued that the High Court committed an
error in holding that clove was not a Drug/ Drug
i ntermedi at e.

On the other hand, it was submitted by M. Tulsi
Learned Additional Solicitor Ceneral that Para 167 of the
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Policy <clearly provided that inport of <cloves could be
allowed only against |licences and there was no question of
applying Item 169 of List 8 Appendix 6 which provided for
Drugs/Drug internedi ate not el sewhere specified. It was also
submitted that in the conmmon parlance as well as in trade
and comerce, the cloves are al ways consi dered as spice and
not as a drug or drug internediate. It was submitted that
the cloves are sold as spice in a ‘Kirana’ shop and not as
drug in a chenist shop
1001
In order to appreciate the controversy raised before us
it would be necessary to reproduce Para 167 contained in
Chapter XiIl and Item 169 appearing in Part | of List 8,
Appendi x 6 of the Inport & Export Policy, 1991-93 Vol. 1I:
"I nport of Spices:
167. (1) Inport of (1) Coves (2) Ci nnanpn/Cassia
(3) Nutnmeg and (4) Mace will be allowed against
l.icences. Such |licences may be granted to those
who inmported these itens during any of the
financial years from 1983-84 to the preceding
licensing year. Inport-licences will be issued on
the basis of the best year’'s inports of an item
from 1983-84 to the proceding licensing year. The
percent age ‘enti tlenent as well as m ni mum val ue of
licence will be as notified by the Chief Controller
of Inports & Exports. Fromthe licensing year 1991-
92, applicants wll be required to furni sh
evi dence of exports of Indian spices, during the
precedi ng li censing year, for a value equal to the
value of theinport-licence granted during the
preceding licensing year. Only exports of (1)
Cardamom (smal 1), (2) all Spices/spice products in
approved consurer packs of 450 gns. or |ess ' except
spice oils and ol eoresins and saffron (3) Herba
spi ces such as rosemary, thynme, terragon, sage,
etc. (4) Vanila (5) Black-cumn, (6) Star anise,
(7) Kokum (8) Garlic, (9) Cardanom (large), (10)
Bi shopsweed, (11) Caraway and (12) Cumin seed, wll
be taken into account for the above purpose. Itens
may be added or del eted by the Chief Controller of
Inports & Exports as and when consi dered - necessary
in public interest.
(2) Exports referred to in sub-paragraph (1) above
should be direct exports by the applicant” in his
own narme with the export proceeds i.e. the foreign
exchange realisation in his own nane, or -~ exports
t hr ough the Consortium of Spi ces Exporters,
menbership of which is to be confined only to
deal ers of spices who want to avail of the facility
for exports through the Consortium Docurnent s
required to be furnished alongwith the application
for grant of |licences for spices shall  be as
provi ded in sub-paragraph 166(6) above.
(3) Actual users who have no past inports wll also
be eligible
1002
for licence on the recomendati on of the sponsoring
aut hority and approval by the Headquarters
Suppl erentary Licensing Committee.
(4) Applications for inport of spices are to be
nmade to the licensing authority concerned."
I[tem 169 in Part | of List 8, Appendix 6 :-
"Drugs/Drug internediates not el sewhere specified."
In the present case we are concerned with the |nport
Policy of 1990-93 and not any earlier Policy. The appellant
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had obtained the licence on 29th Novermber, 1990 and has
imported the cloves in May, 1991 and as such the inmport of
cloves in question shall be governed by the provisions
contained in the Inmport Policy of April 1990-93, and not by
any neaning given to cloves in any earlier Policy. It cannot
be disputed that the CGovernment has power to nmodify or
change its Inport and Export Policy. Para 167 under Chapter
Xl of the present Policy clearly provides the heading
I nport of Spices and under this heading of spices it further
makes a nention that inmport of cloves, C nnanon/Cassia,
Nut meg and Mace will be all owed against l|icences. Thus, it
is clear beyond any doubt that cloves have been included
under the heading spices and the inport of cloves is only
perm ssi bl e agai nst specific |icences obtained in the nmanner
provided in Para 167. In face of the above provision dealing
with the inport of  spices which specifically includes
cloves, the general provision of Item 169 ment i oni ng
Drugs/Drug internedi ates cannot be applied. Wen Para 167
provi des for obtaining specific licence for cloves, there is
no necessity of finding its neaning fromPolicies or its use
as nedicine. As regards inport of spices, there is a clear
provi sion wunder Para 167 and- it would govern the inmport of
cloves. That part we are in agreement with the view taken
by the High Court that in the common parlance as well as in
trade and commerce, clove is treated as spice and not drug.
It is a matter of commobn know edge that the cloves are sold
in a ‘Kirana’ shop and not in the shop of - a chenmist or
druggist. Thus, we find no error in the viewtaken by the
H gh Court and this appeal having no force is dismssed with
no order as to costs.
N. P. V. Appeal di snmissed.
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