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ACT:

Payment of Gratuity Act 1972, Sections 4(2) and 4(3)

Mont hl y-r at ed ‘enpl oyee- Conmput ati on of gratuity-Scope of
expression "fifteen days’ wages"- Expl ai ned.

Interpretation of statutes Social Wl fare |egislation-
Beneficient rule of construction-Adoption of.

Social security nmeasures-Application of provisions-
Doubt or difficulty arising-Necessity for Governnent to
i ntroduce legislation to cure the defect wi thout waiting for
i nterpretati on by highest Court-Suggestion for setting up of
Nat i onal Labour Conmi ssion for Periodical review

Wrds & Phrases: appropriate Governnent’-Meaning of
Section 2(a)(1l) Payment of Gratuity Act 1972.

HEADNOTE:

The respondent-a nont hl y-r at ed enpl oyee of t he
appel lant-a public limted conpany, ceased to be an enpl oyee
on attaining the age of superannuation after conpleting 35
years of service. Since he was entitled to paynment of
Gratuity under the Paynment of Gatuity Act, 1972, the
appel  ant cal cul ated the amount of gratuity payable under
sub-s.(2) of s.4 on the basis that 'fifteen days’ wages"
neant half of the nonthly wages last drawn i.e., for 13
wor ki ng days. there being 26 working days in a nonth, The
respondent being dissatisfied with this paynment, nmade a
claim under sub-s(1) of s.7, before the Controlling
Authority, for paynent of an additional sumof gratuity on
the ground that the daily wages should be ascertai ned onthe
basis of what he actually got for 26 days and the anount of
"fifteen days’ wages" should be cal cul ated accordingly, not
by just taking half of his wages for a nonth of 30 days or
fixing his daily wages by dividing his nonthly wages by 30.

The Controlling Authority held; that for the purpose of

calculating "fifteen days’ wages" it was necessary to
ascertain one day’'s wage and since a
665

nmonth consists of 26 working days, the anmount of gratuity
shoul d be calculated by dividing the nonthly wages | ast
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drawmn by 26 and multiplying by ’'fifteen'; and not by just
taking half of the nonthly wages or by dividing such nonthly
wages by 30.

On appeal, the Appellate Authority, held that there was
an error in the mnode of conputation of the anobunt of
gratuity that was payable, and held that the gratuity
payabl e would have to be calculated at half of the nonthly
rate of wages, i.e. wages earned in a consecutive period of
15 days and the daily wages had to be multiplied by
“thirteen" and not by "fifteen" for every conpleted year of
service or part thereof not exceeding six nonths. The anount
of gratuity payabl e was accordingly reduced.

The High Court under Article 226, held follow ng the
decision of this Court in Shri Digvijay Wollen MIls Ltd.
etc. v. Mhendra Prataprai Buch etc. 1981 1 SCR 64 that in
order to deternine "fifteen days’ wages" of a nonthly-rated
enpl oyee under sub-s.(2) of s.4 of the Act, it was necessary
to determine one day's wages last drawn by him and them
multiply the sane "fifteen' times. and the resultant sum has
to be multiplied by twenty to arrive at the nmaxi mum anount
of gratuity payable under sub-s.(3) of s.4 of the Act. The
orders of the Controlling Authority were restored.

In the Appeals and Special Leave Petitions it was
contended on behalf of ~the Managenent: that the words
"fifteen days’ wages" occurring in sub-s.(2) of s.4 of the
Act are clear and unambi guous and rust nean half a nonth’s
wages and therefore there was no scope for an artificia
cal cul ati on being 'nade by dividing the wages for a nmonth by
the nunber of working days.

Di smi ssing the Appeal s and Speci al Leave Petitions,

N

HELD: 1.(i) The Paynment of Gatuity Act, 1972 was
enacted to introduce a schene for _paynment of gratuity for
certain industrial and conmercial establishnents @ as a
nmeasure of social security. ~The significance of  this
legislation lies in the acceptance of the principle of
gratuity as a conpulsory statutory retiral benefit. [672G
673B]

(ii) I'n construing a social welfare |I|egislation, the
Court should adopt a beneficent rule of construction and if
a section is capable of two constructions, that construction
shoul d be preferred which fulfils the policy of the Act, and
is more beneficial to the persons in whose interest the Act
has been passed. Wen the | anguage is plain and unambi guous.
the Court nust give effect to it whatever may be the
consequence. The argunent of inconveni ence and hardship is
only admissible in construction where the neaning of the
statue is obscure and there are two met hods of construction
In an anxiety to advance the beneficent purpose of the
| egislation, the Court nmust not yield to the tenptation of
seeki ng anbiguity when there is none. [675B-D

2.(1) The intention of the Legislature in enacting sub-
s.(2) of s.4 of the Act was not only to achieve uniformty
and reasonabl e degree of certainty, but
666
also to create and bring into force a self-contained, all-
enbracing, conplete and conprehensive code relating to
gratuity as a conpulsory, retiral benefit. The quantum of
gratuity payable wunder sub-s(2) of s.4 of the Act has to be
"fifteen days’ wages" based on rate of wages |ast drawn by
the enpl oyee concerned for every conpleted year of service
or nore in excess of six nonths 'subject to the maxi num of
20 nont hs’ wages as provided by sub-s. (3). [676G H 677A]

Shri Digvijay Wollen MIlls Ltd. etc. v. Mhendra
Prat aprai Buch etc.,[1981] 1 SCR 64, referred to.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 13

Associ ated Cenent Co. Ltd. Kistna Cenent Works, Kistna
GQuntur Distt. v. The Appellate Authority wunder Paynent of
Gratuity Act (Regional Assistant Conm ssioner of Labour
Quntur) & Os. [1976] 1 LLJ 222 and Swany & Os. V.
Controlling Authority wunder Payment of Gatuity Act & Os.,
[1978] 52 IFJ 138 over-rul ed.

(ii) The word 'rate’ appears twice in sub-s.(2) of s.4
and it necessarily involves the concept of actual working
days. Although a nmonth is understood to consist of 30 days,
gratuity payable wunder the Act treats the nonthly wages as
wages for 26 working days. [675A]

(iii) Sub-ss.(2) and (3) of the Act are designed to
achieve two separate and  distinct objects and they operate
at two different stages. While sub-s. (2) provides for the
node of calculation of  the amount of gratuity, sub-s:(3)
seeks to inpose a ceilingon the amobunt of gratuity payable
at 20 nonths wages. It is neant to provide in incentive to
enpl oyees to serve for the period of 30 years or nore. Sub-
s.(2) of /s.4 of the Act which uses the words "fifteen days’
wages" and not half a nmonths wages, cannot be called in aid
for construction of the words "20 nmonth’ wages’, appearing
in sub-s.(3) of s.4 of the Act. [677F-QF

3. The definition of 'appropriate governnent’ in
s.2(a)(1) in relationto an establishnment makes a
di stinction between establishments and factories. In
relation to an establishnment belonging to, or wunder the
control of, the Central Governnment and- of a factory
bel onging to, or. under the control of, the Centra

Covernment, the appropriate government is the Centra
CGovernment. But the Central Governnent is ~the appropriate
government only in relation-to an establishnent having
branches in nore than one State. Thereis no'like provision
nmade in relation to such an establishnent having factories
in different States. [678F-(F

4. \Whenever doubt or difficulty is expressed by the
Hi gh Courts in the application of provisions of socia
security nmeasures, nanely, retiral benefits, gratuity,
provident fund etc., the Governnent nust always introduce
legislation to cure the defect rather than wait judicia
i nterpretation by the highest Court.

[ 680H]

Lal appa Lingappa and O's. v. Laxm Vishnu Textile
MIls., Ltd. [1981] 2 SCR 797. referred to.
667

5. The Covernnment may consider the ~desirability of
setting up a National Labour Comm ssion which  my be
entrusted not only with the task of nmaking periodical review
of social welfare legislations fromtine to tine but also to
suggest radical reformof the laws relating to industria
relations which nmust be brought in tune with the changing
needs of the society. [681A-B]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 2332
1970, 2432,2784-2877 of 1981 and 7447 to 7497 of 1983

Appeal s by Special leave fromthe Judgrment and Order
dated the 19th June, 1981 of the Madras High Court in Wit
Petition Nos. 338, 4263 of 1977, 4028/80, 2662/78, 4056,
2171, 2170/ 80, 4136/ 78, 4339/ 80, 2028/ 78, 2085/ 80,
2178/ 78, 1590/ 76, 3164, 2426/ 80, 2122/80, 2452/78, 4414/80,
2073/ 78, 1598/76, 1596/76, 4257/80, 614/79, 4057, 4254,
4411, 1732/ 80, 1597/ 76, 4259/ 80, 2664/ 78, 4252,
2175/ 80, 2058/ 78, 3972/ 80, 26/79, 4410/ 80, 1592/ 76, 3571, 4259,
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4058, 3570, 2007/80,2169/78, 2135, 4331/80, 2665/78, 2006,
4255, 4022/80, 1595/76, 4054/80, 1594/76, 4026, 2174/80,
2168/ 78, 3567/ 80, 2172/ 78, 2133/ 80, 2469/ 78, 5470/ 78,
1593/ 76, 3569/80, 1551/76, 1591/76, 2008, 3156, 4029, 3165,

4055, 4409, 4408, 2427, 3412,
4024, 4023, 4412, 3166/ 80, 2663/ 78, 4225, 2134, 3157, 4253/ 80,
2454/ 78, 4027/ 80, 2471/ 78, 1959/ 80, 1635/ 76,
2453/ 78, 2172, 3163/ 80, 2461/ 78, 3158, 4053, 4413/ 80, 2073/ 78,
3568, 2005/80, 1542, 1540, 1378, 1377/78,492, 339, 340/77,
1541, 1379/ 78, 3041/ 77, 226/ 79, 3050, 3056, 3034

3038, 3037/ 77,3767, 4261, 3058/ 77, 168/ 79, 3766, 3039/77,3048,
3035, 3047, 4262, 4259, 3988, 3053, 4260, 4383/77,265/79,

4258, 2967, 3055, 3052, 3280, 3033, 3032, 3036,
3051, 3049, 3040, 4381, 4382, 3042/ 1977 & 264 of 1979.
W TH

Civil Appeal Nos. 2985-87, 3398-3410 of 1981, 369-410,
450- 59, 3091-3092 of 1982, 60/83, 2560/83, 10778 of 1983,

Appeal s by Special leave from the Oder of the
Appel | ate ‘Authority, Under the payment of Gatuity Act,
Madras dated 29t h May, 31st January, 27th February, of 1981
17th, & 30th April 16th Decenmber & 20th Decenber, 1982 in
P.G A Nos. 24/81, 31/80,90/80, 138,132, 131, 134, 139, 129,
137, 92, 133,91, 136, 135, of 1980, 19-23, 25-28, 30,29, 31-39
of 1981, 61, 69, 101, 98,66, 73, 50, 63, 60, 32, 33, 34, 35,
36, 57, 58, 59, 62, 64, 65; 67,68,74-79, 97,

668
99, 100 & 49 of 1980 2 & 6 of 1981, 458/81, 48/ 82 and 12 of
1981
AND
Cvil Appeal No. 2559 of 1984.

Appeal by Special leave fromthe Judgnent and Order
dated 22nd March, 1984, of the Appellate Authority and the
Regi onal Labour Conmi ssioner (Central) Madras Under the
Payment of Gratuity Act, 1972 in Appeal No 17 of 1983.

AND

Speci al Leave Petition (Cvil) Nos. 1819, 3324, 11382-
84, 14754 of 1982 and 4940 of 1984.

Fromthe Oders dated the 19th July, 1981, 28th July &
12t h August, 1982 and 16th February, 1984, of the Appellate
Authority and the Regional Labour - Commi ssioner (Central)
Madras Under the Paynent of Gatuity Act, 1972 in P.GA
Nos. 20/81, 1/77, 9/82, 10 & 11/82 and 16 of 1983

Soli J. Sorabjee, A N Haksar, S. Ranasubramani am
Sanjay Mohan & D.N. Gupta for the Appellants in CAS. 1970/ 81
& 2560/ 83.

Dr. Y.S. Chitale, S. Ramasubramani am Sanjay Mhan
D.N. Gupta for the Appellants in CAS. 2432/81, 10778/83 &
2559/ 84.

S. Padmanabhan, S. Rammsubr anani am Sanjay Mhan & D. N
Gupta for the Appellants in CA. Nos. 2332/81 & 2985 of /1981

S. Ramasubrananiam Sanjay Mhan & D.N. Qupta for
Appellants in rest of the Appeals and for Petitioners in
Speci al Leave Petitions.

S H Mhta & MC Tiwari for Respondent No. | in CA
No. 3091/ 82.

H S. Parihar for Respondent in CA. 60 of 1983.

Anbri sh Kumar for the Respondent.

The Judgnent of the Court was delivered by
669

SEN, J. These appeals by special |eave and the
connect ed special leave petitions from the judgnment and
order of the Madras High Court dated June 19, 1981 raise a
guestion of substantial inportance. The question is whether
the words "fifteen days’ wages" occurring in sub-s. (2) of
s.4 of the payment of Gatuity Act, 1972 (hereinafter
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referred to as the 'Act’) in the case of nonthly-rated
enpl oyes, can only nean half a nonth's wages, i.e., wages
whi ch they would have earned in a consecutive period of 15
days or in 13 working days and therefore, in calculating the
amount of gratuity payable to such enployees, the rate of
wages earned by them has to be nultiplied by ’'thirteen”
there being 26 working days in a nonth and not by "fifteen".
A subsidiary question arises as to whether the words "twenty
nont hs’ wages" occurring in sub-s. (3) thereof would only
mean wages for 520 working days taking the actual working
days in 20 nonths or nust nmean 600 days taking that a nonth
consi sts of 30 days.

It is not necessary to state the facts in any great
detail. In all these appeals, the respondent in each case
was a nonthly-rated enpl oyee and the appellant, a public
limted conpany, was his -enployer. The facts in each of
these cases are nore orless sinmlar and it will suffice to
state the facts'in one of them In Cvil Appeal No. 2332 of
1981- Messrs Jeeva lal (1929) Ltd. v. The Appellate Authority
under the Paynent of Gratuity Act, Midras & Os, the
respondent ceased to be an enployee on attaining the age of
superannuation after conpleting 35 year of service. Since he
was entitled to paynent of gratuity under the Act, the
appel  ant cal cul ated the ampbunt of gratuity payable to him
under sub-s. (2) of s. 4 on the basis that "fifteen days’
wages" nmeant half of’ the nonthly wages |ast drawn by him
i.e., for 13 working days, there being 26 working days in a
nonth. Being dissatisfied with such paynment, the respondent
made a clai munder sub-s. (1) of s. 7 of the Act before the
Controlling Authority, Midras for determnation of the
amount of gratuity payable to him He nade a demand for
paynment of an additional sumas gratuity on the ground that
his daily wages should be ascertained onthe basis of what
he actually got for 26 working days and the anmount of
"fifteen days’ wages" shoul d be cal cul ated accordingly, not
by just taking half of his wages for a nonth of 30 days or
fixing his daily wages by dividing his nonthly wages by 30.
The appellant contested the claimcontendi ng that 'the words
"fifteen days’ wages" occurring
670
in sub-s. (2) of s. 4 of the Act only meant half a month's
wages and since a nonth consisted of 26 working days, the
amount’ of gratuity was rightly arrived at by multiplying
the daily wages by 'thirteen’

The Controlling Authority by its order dated Septenber
23, 1978 held that for the purposes of calculating "fifteen

days’ wages" it was necessary to ascertain one day s wage
and since a nonth consists of 26 working days, the amount of
gratuity shoul d be cal cul ated accordingly, i.e., by dividing

the nonthly wages last drawn by 26 nultiplied by 'fifteen
and not by just taking half of his wages for a nmonth of 30
days or by dividing such nonthly wages by 30. It accordingly
directed the appellant to pay Rs. 6069.00 as gratuity under
sub-s. (1) of s. 4 of the Act. On appeal the Appellate
Authority, Madras by its order dated July 12, 1976 held that
there was an error in the node of conputation of the anopunt
of gratuity payable to the respondent. According to it, the
gratuity payable to the respondent would have to be
calcul ated at half of his monthly rate of wages, i.e., wages
he woul d have earned in a consecutive period of 15 days and
his daily wages had to be nultiplied by "thirteen" and not
by "fifteen" for ever conpleted year of service or part
thereof not exceeding six nonths. It accordingly reduced the
amount of gratuity payable to Rs. 5259.80 p

It, however, appears that the Appellate Authority in
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several other cases took a viewto the contrary such as the
one in Cvil Appeal No. 2432 of 1981 relating to the sane
enpl oyer, Messrs Jeevanlal (1929) Ltd. as also in Gvi
Appeal No. 1970 of 1981 relating to another enployer, Messrs
Madura Coats Ltd. as also in GCvil Appeal No. 2559 of 1984
relating to Ms Binny Ltd. and upheld the orders of the
Controlling Authority. As a result of these conflicting
orders passed by the Appellate Authority, the enployers in
some of these cases and the enployes in others had to file
petitions in the Hgh Court wunder Article 226 of the
Constitution and they have been di sposed of in the judgnent
under appeal. The Hi gh Court follow ng the decision of this
Court in Shri Digvijay Wollen MIIs Ltd. etc. v. Mhendra
Prataprai Buch etc. and that of the Bonbay High Court in
Lakshm Vishnu Textile MIls v. P.S. Mvlankar held that in
order to deternine "fifteen days’ wages" of a nonthly rated
enpl oyee under sub-s. (2) of s. 4 of the Act, it was
necessary

671

to determine one day's wage |last drawn by him and then
multiply the same "fifteen" tinmes, and the resultant sum had
to be mltiplied by twenty to arrive at the maxi num anount
of gratuity payable under sub-s. (3) of s. 4 of the Act. It
accordingly restored the orders of the Controlling
Aut hority.

In support of these appeals, |earned counsel for the
appel l ants submitted that the decision of this Court in Shr
Digvijay Wollen MIIls Ltd. case does not ‘lay down any
principle but, on the contrary the Court expressly observed
that’ it was not necessary to gointo the question as to the
correctness of the conflicting views taken by different Hi gh
Courts.’ Reliance was placed on the decision of the |earned
Si ngl e Judge of the Andhra Pradesh High Court in Associated
Cenment Co. Ltd. Kistna Cenent Works, Kistna, Guntur Distt.
v. The Appellate Authority ~under Payment of Gatuity Act
(Regi onal Assistant Comm ssioner of Labour, Guntur) & O's.
whi ch was approved by a Division Bench of the same Hgh
Court in Swanmy & Os v. Controll'ing Authority under Paynent
of Gratuity Act & Os. In all fairness to the Jlearned
counsel, it must be said that they also brought "to our
notice the deci si ons of the Calcutta H gh  Court .in
Hukanchand Jute MIlls Ltd. v. State of West Bengal & Os.
that of the Bonmbay Hi gh Court in Lakshm Vishnu Textile
MIlls' case and that of the Gujarat Hgh Court “in Shri
Digvijay Wollen MIls' case taking a viewto the contrary.

It is wurged that the words, ’'fifteen days’ wages"
occurring in sub-s.(2) of s.4 of the Act are clear and
unanbi guous and must nean half a nonth’s wages and therefore
there was no scope for an artificial calcul ation bei ng nade
by dividing the wages for a nmonth by the nunber of working
days viz., 26 for determining the daily wages and
multiplying the same by "fifteen" to determ ne the anount
representing 15 days wages inasmuch as the wages ‘of a
nont hl y-rated enpl oyee were for all the 30 days of a nonth
and not 26 working days alone and therefore "fifteen days’
wages" in his case, would anbunt only to half a nobnth's
wage. It is further urged that Parlianment amended sub-s.(3)
of s.4 of the Act on reconmmendati on of the Select Comittee
and raised the ceiling of gratuity from 15 nonths’ wages to
20 nonths’ wages and the reason given by the Select
Comm ttee was that there should be an incentive for
672
enpl oyees to serve beyond a period of 30 years. It is
submitted that by providing for a maximumagratuity of 20
nont hs’ wages the Select Committee meant that it should be
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payable for a service of 40 vyears; and that, if the
contention of the enployees were to prevail, the maxinmm

gratuity would becone payable even after conpletion of 34
years and 8 nonths instead of 40 years. We are afraid, this
contention cannot prevail

These submi ssions, broadly stated, give rise to two
guestion. The first 1is whet her for the purpose of
conputation of "fifteen days’ wages" of a nonthly-rated
enpl oyee under sub-s.(2) of s.4 of the Act, the nonthly
wages last drawn by himshould be treated as wages for 26
wor ki ng days and his daily rate of wages should be
ascertained on that basis and not by taking the wages for a
nonth af 30 days or fixing his daily wages by dividing his
nonthly wages by 30. The second question is whether the
words "twenty nonths’ wages" occurring in sub-s.(3) of s.4
of the Act nust be construed to nean wages for 520 days
taking the actual wrking in.days in twenty nmonths or mnust
mean wages for 600 days taking that a nonth consists of 30
days. As 'regards the first, the answer nust be in the
affirmative'in view of the decision of this Court in Shr
Digvijay Wollen MIIs’'s case, but |learned counsel for the
appel l ant want us to take a second | ook at is as, according
to them nothing was settled in that case. As regards the
second question, the | earned counsel contend that sub-ss.(2)
and (3) of s.4 of the Act nmust receive a harnonious
construction as they provide for the node of calculating the
total anpbunt of | gratuity payable to an- enployee upon
termination of his services under sub-s.(l) of s.4 of the
Act and it is said that a nonth cannot nean 26 worki ng days
for the purpose of sub-s.(2) and 30 days for the purpose of
sub-s. (3).

The Payment of Gatuity Act, 1972 is enacted to
introduce a schenme for paynent of ~gratuity for  certain
industrial and conmmercial establishnents, as a neasure of
soci al security. It has now been universally recogni zed t hat
all persons in society need protection against |oss of
i ncomre due to unenpl oynent arising out of incapacity to work
due, to invalidity, old age etc. For wage- ear ni ng
popul ation, security of inconme, when the worker becones ol d
or infirm is of consequential inmportance. The provisions of
soci al security neasures, retiral benefits like gratuity,
provident fund and pension (known as the triple benefits)
are of special inportance. In

673
bringing the Act on the statute-book, the-intention of the
| egi sl ature was not only to achieve uniformty and

reasonabl e degree of certainty, but also to create and bring
into force a self-contained, all enbracing, conplete and
conprehensive code relating to gratuity. The significance of
this legislation lies in the acceptance of the principle of
gratuity as a conpul sory statutory retiral benefit.

As is true in every case involving constructiion of a
statute, our starting point must be the | anguage enpl oyed by
the legislature. It is necessary to set out the relevant
statutory provisions of the Act. Sub-s.(1) of s.4 of the Act
reads:

"4(1): Gratuity shall be payable to an enpl oyee on the

term nation of his enploynent after he has rendered

conti nuous service for not |less than five years:

(a) on his superannuation, or

(b) on his retirenment or resignation, or

(b) on his death or disablenent due to accident or

di sease.
Provided that the completion of five years shal
not be necessary where the term nation of the
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enpl oyment  of any enpl oyee is due to death or
di sabl enent :

Provided further that in the case of death of the
enpl oyee, gratuity payable to himshall be paid to his
nom nee or, if no nomination has been made, to his
heirs. Explanation-For the purposes of this section
di sabl enent neans such di sabl ement as incapacitates an
enpl oyee for the work which he was capable of
perform ng before the accident or disease resulting in
such di sabl enment." Sub-ss.(2) and (3) of s.4 of the Act
provi de as foll ows:

"4(2): For every conpleted year of service or part
thereof in excess of six nonths, the enployer shall pay
gratuity to an enployee at the rate of fifteen days’
wages based on the rate of wages last drawn by the
enpl oyee concer ned:

Provi ded t hat in the case of a piece-rated
enpl oyee, daily wages shall be conputed on the average
of the total wages received by himfor a period of
three nonths i mmedi ately proceeding the termnation of
hi s enpl oynent,

674
and, for this purpose, the wages paid for any overtine
wor k shall not ‘be taken into account:

Provided further that in the case of an enpl oyee
enployed in a /seasonal establishnent, the enployer
shall pay the gratuity at the rate of seven days’ wages
for each season.’

"4(3): The ampunt of gratuity payable to an
enpl oyee shall not exceed twenty nonths’” wages."

The term ' wages’ is defined in s.2(s) as follows:

"2(s): "wages" neans all enolunents which are
earned by an enployee while on duty or on leave in
accordance wth the ternms and -conditions 'of his
enpl oyment and which are paid or are payable to himin
cash and includes dearness allowance but does not
i ncl ude any bonus, comm ssion, house rent allowance,
overtime wages and any other all owance."

In dealing with interpretation of sub-ss.(2) and (3) of
s.4 of the Act, we must keep in view the schene of the Act.
Sub-s. (1) of s.4 of the Act incorporates the concept of
gratuity being a reward for |ong, continuous and neritorious
service. Sub-s. (2) of s.4 of the Act provides for paynent
of gratuity at the rate of "fifteen days’ wages" based on
the rate of wages |ast drawn by the enpl oyee concerned for
every conpleted year of service. The legislative intent is
obvious. Had the | egislature stopped with the words "fifteen
days’ wages" occurring in sub-s. (2) of s.4 of the Act there
was sonething to be said for the subnm ssion advanced by the
| earned counsel for the appellants based upon the decision
of learned Single Judge of the Andhra Pradesh Hi gh Court in
Associ ated Cenent’s case which was later approved by a
Di vision Bench of that Court in Swany’'s case. But the
| egislature did not stop with the words "fifteen days’
wages" in sub-s. (2) of s.4 of the Act. The words "fifteen
days’ wages" are preceded by the words "at the rate of" and
qualified by the words "based on the rate of wages |ast
drawn" by the enpl oyee concerned. The enphasis is not on
what an enpl oyee woul d have earned in the course of fifteen
days during the nonth when his enployment was |ast
term nated, but on the rate of fifteen days’ wages for every
conpl eted year of service, based
675
on the rate of wages |ast drawn by the enpl oyee concerned.
The word 'rate appears twice in sub-s. (2) of s.4 and it
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necessarily involves the concept of actual working days. In
Shri Digvijay Wllen MIIs' case the Court rightly observed
that although a nonth is understood to consist of 30 days,
gratuity payabl e under the Act treating the nonthly wages as
wages for 26 working days is not new or unknown.

In construing a social welfare legislation, the court
shoul d adopt a beneficent rule of <construction and if a
section is capable of two constructions, that construction
shoul d be preferred which fulfils the policy of the Act, and
is more beneficial to the persons in whose interest the Act
has been passed. \Wen, however, the a | anguage is plain and
unanbi guous, the Court mnmust give effect to it whatever nmay

be the consequence, for, in that case, the words of the
statute speak the intention of the Ilegislature. Wen the
| anguage is explicit, its consequences are for the

| egi sl ature and not for the courts to consider. The argunent
of inconveni ence and hardship i.s a dangerous one and is only
adm ssible in construction where the neaning of the statute
is obscure and there are two nethods of construction. In
their anxiety to advance beneficent purpose of |egislation

the courts nust not yield to the tenptation of seeking
anmbi guity when there i s none.

It is not correct to say that the decision in Shr
Digvijay Wolen MII's’ case does not |ay down any principle.
Gupta, J. speaking for the Court set out the follow ng
passage from the Judgnent of the Gujarat High Court in Shr
Digvijay Wollen MIIs' case:

"The enmployer is to be paid gratuity for every
conpleted year of service and the only vyardstick
provided is that the rate of wages last drawn by an
enpl oyee concerned - shall be utilized and on that basis
at the rate of fifteen days wages for~ each year of
service, the gratuity would be computed. In any factory
it is well known that an enpl oyee never works and coul d
never be permtted to work for all the 30 days of the
nmonth. He gets 52 Sundays in- a year as paid holidays
and, therefore, the basic wages and dearness all owance
are always fixed by taking into consideration this
economc reality... A worker gets full nonth' s wages
not by remaining on duty for all the 30 days within a
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month but remaining on work and doing duty for only 26

days. The other extra holidays nay nake sonme nargi na

variation into 26 working days, but all wage boards and
wage fixing authorities or Tribunals.in the country
have always followed this pattern of fixation of wages
by this nmethod of 26 working days."

And t hen observed:

"The view expressed in the extract quoted above
appears to be legitinate and reasonable."

The | earned Judge then went on to say:

"Ordinarily of course a month is wunderstood to
mean 30 days, but the manner of calculating gratuity
payabl e under the Act to the enpl oyees who work for 26
days a nonth followed by the GQujarat H gh Court cannot
be call ed perverse."

He further observed that it was not necessary to consider
whet her anot her view was possible and declined to interfere
under Art. 136 in a matter where the High Court had taken a
view favourable to the enployees and the view taken could
not be said to be in any way unreasonabl e and perverse, and
t hen added:

“Incidentally, to indicate that treating nonthly
wages as wages for 26 working days is not anything
uni que or unknown."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 13

W find that the sane view has been taken by as nany as
three High Courts viz. by the Calcutta, Bonmbay and Quj arat
H gh Courts in the cases referred to at the Bar. W find no
conpelling reason to take a view different from the one
expressed by this Court in Shri Digvijay Wollen Mlls
case.

The intention of the |egislature enacting sub-s. (2) of
s. 4 of the Act was not only to achieve wuniformty and
reasonabl e degree of certainty, but also to create and bring
into force a self-contained, all-enbracing, conplete and
conprehensive code relating to gratuity as a conpulsory,
retiral benefit. The quantum of gratuity payabl e under sub-
s. (2) of s.4 of the Act has to be fifteen days’ wages based
on the rate of wages last. drawn by the enpl oyee concerned
for every conpleted year of service or nore in excess of six
677
nmont hs’ subject to the maxi mum of 20 nonths’ wages as
provi ded by sub-s. (3) thereof. The whole object is to
ensure that the enpl oyee concerned nust be paid gratuity at
the rate " of fifteen days’ wages for 365 days in a year of
service. The total anpbunt of ~gratuity payable to such
enpl oyee at that rate has tobe nultiplied by the nunber of
years of his service subject to the ceiling inposed by sub-
s. (3) of s.4 of the Act viz., that such anpbunt shall not
exceed 20 nmonths’ 'wages. The construction of sub-s. (2) of
s.4 of the Act adopted by the |earned Single Judge of the
Andhra Pradesh High Court in Associated Cenent Conpany’s
case, and |ater approved by a Division Bench of that Court
in Swamy’s case would meke it ~utterly unworkable. |If the
determ nation of the anmpunt of gratuity payabl e under sub-s.
(2) of s.4 depends on the nunber of cal endar days . in a nonth
in which the services of the enployee concerned terninates,
the quantum of gratuity payable would necessarily vary
between an enpl oyee and an enpl oyee, belonging to the same
class, drawing the sane scale of wages, with |like service
for the same nunmber of years. Qoviously, this could not have
been the legislative intention

The next question is: whether a nonth cannot nean 26
wor ki ng days for purposes of sub-s. (2) of s.4 of the Act
and 30 days for purposes of sub-s. (3) thereof. It'is said
that if a month under sub-s. (2) connotes 26 working days in
a nonth for purposes of calculating the amount of gratuity,
then the rule of harnonious construction requires that the
words "20 nonths’ wages" in sub-s. (3) thereof —must nean
wages for 520 worki ng days taking the actual working days in
20 nmonths and not 600 days taking that a nonth consists of
30 days. The contention is wholly m sconceived. Sub-ss. (2)
and (3) of s.4 of the Act are designed to achieve two
separate and distinct objects and they operate at’' two
different stages. While sub-s. (2) provides for the npde of
calcul ation of the amount of gratuity, sub-s. (3) seeks to
impose a ceiling on the anmount of gratuity payable at 20
nonths wages. It is neant to provide an incentive to
enpl oyee to serve for the period of 30 years or nmore By no
rule of construction, sub-s. (2) of s.4 of the Act which
uses the words "fifteen days’ wages" and not half a nonths
wages, be <called in aid for construction of the words "20
nont hs’ wages" appearing in sub-s. (3) of s.4 of the Act.

We do not think it necessary to deal at length with the
| ast and
678
third question raised in sone of these appeals viz, the
objection to the jurisdiction of the Controlling Authority
under s. 3 of the Act to entertain the claimagainst sone of
the appellants. It is said that Messers Jeevanlal (1929)
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Ltd. is an all-India concern having its branches in nore
than one State and therefore the 'appropriate governnent’
within the nmeaning of s.2 (a) (1) (b) of the Act in relation
to them is the Central Covernment for purposes of s. 3. The
appropriate government is the Central Government in relation
to an establishment belonging to or under the control of the
Central Government or having branches in nore than one State
or of a factory belonging to, or under the control of the
Central Governnent or in the case of a mmjor port, nine, oi
field, or railway conpany. Section 2 (a) (1) of the Act
reads as follows:
"2: In this Act, unless the context otherw se requires
(a) "appropriate governnment" neans-
(i) inrelation to an establishnent-
(a) belonging to, or under the control of, the Centra
Gover nnent ,
(b) having branches in nore than one State,
(c) of a factory belonging to, or under the contro
of, the Central Governnent,
(d) “of a mmjor port, mne, oil field or railway
conpany, the Central Governnent,
(ii) in any other case, the State Government:
It would appear that the definition of appropriate
government in s.2 (a) (1) in relation to an establishnent
makes a distinction between establishments and factories. In
relation to an establishnment belonging to, or wunder the
control of, the Central Governnment and- of a factory
bel onging to, or. under the control of, the Centra
Covernment, the appropriate government is the Centra
CGovernment. But the Central Governnent is ~the appropriate
government only in relation-to an establishnent having
branches in nore than one State. Thereis no'like provision
nmade in relation to such an establishnent having factories
in different States. W feel that the point relating to the
jurisdiction of the Controlling  Authority under s.3 of the

Act. does not really arise. It appears that Messrs
Jeewanl al (1929) Ltd
679

have their registered and head office at Cal cutta and branch
offices and factories at Calcutta, Bonmbay and Madras and
sal es offices at Delhi, Hyderabad and Cochin. It has also
two factories in Madras viz., Shree Ganeshar Alum ni um Wr ks
and Messrs Msore Premier Metal Factory. It enploys about
300 menmbers of clerical staff at the head office andits
branch offices throughout the country as well as in its two
factories and enpl oys about 1300 worknmen in its factories at
Cal cutta, Bonbay and Madras. We are inclined to the view
that the Controlling Authority had jurisdiction to entertain
the claim of an enployee working in an office attached to a
factory as such an office would be an adjunct of the factory
but that is not the question before us. The Controlling
Authority has in fact, confined the adjudication of clains
in relation to workmen who were enployed at the two
factories at Madras but declined to entertain the clains of
enpl oyees who were working either at the branch office at
Madras or at the office attached to the factories in
guestion. That bei ng so, the contention relating to
jurisdiction of the Controlling Authority under s.3 of the
Act must fail.

It has been our unfortunate experience that a

beneficient neasure like Paynent of Gatuity Act 1972
providing for a schene of retiral benefit, has been be set
with many difficulties in its application. |t need not be

over enphasised that a legislation of this kind must not
suffer from any anmbiguity. In the recent past, the Court in
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Lal appa Lingappa and O's. v. Laxm Vishnu Textile MIIls Ltd.
faced with the problem as to whether the expression
"actually enpl oyed" in Explanation | to s.2 (c) of the Act
must, in the context in which it appeared, meant "actually
wor ked". The inclusive part of the definition of ’'continuous
service’ in s.2 (c) is to anmplify the meaning of the
expression by including interrupted service under certain
contingenci es which, but for such inclusion, would not fal
within the anbit of the expression ’'continuous service' . But
the use of the words ’"actually enployed’ in Explanation 1 to
s.2 (c) of the Act created a difficulty. The Court observed
that it was not permssible to attribute redundancy to the
words 'actually enployed and, accordingly, held that the
expression "actually employed” in Explanation | to s.2 (c)
of the Act neant 'actually worked . The | aw declared by this
Court in Lal appa Li ngappa’s case, supra, resulted in denia
of gratuity to a | arge nunber of pernmanent
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enpl oyees, whose short-term ' absence had remai ned
unregul ari sed, due to lack of - appreciation of t he
significance for the purpose of  working out their
entitlenent to gratuity. It is to be regretted that the
CGovernment waited for a period of three years before
i ntroduci ng the Paynment of Gatuity (Arendnent) Bill, 1984
to renpve the lacuna in the definition of continuous service
ins.2 (c) of the Act by specifically providing that a
period of absence in respect of which no- punishnent or
penalty has been inposed woul d not operate to interrupt the
continuity of service for the purpose of  paynent of
gratuity. It also anplified the definition  of continuous
service under s.2 (c) of the Act. Such a belated | egislation
nmust have worked great injustice to a large nunber of
per manent enpl oyees.

In these cases now before us, the Court is faced with
the problem of determning the nobde of calculating the
amount of gratuity payable to the enpl oyees concerned under
sub-s. (1) of s.4 of the Act upon the term nation /of their
services. It turns on the nmuch vexed question as to the true
nmeani ng of the words "fifteen days’ wages" occurring in sub-
s. (2) of s.4 of the Act. The section does not specify how
the rate of wages |last drawn by such enployees are to be
determned for the purpose of determning the rate of
"fifteen days’ wages" under sub-s. (2) of s.4 of the Act.
This gave rise to some doubt and difficulty anongst
different Hi gh Courts in conputation of the retiral benefit.
It is always an wunequal struggle between the capital and
| abour, and these cases furnish an instance where worknen
after putting in long and neritorious service for over 30
years or nore have been driven fromone court to another for
the last 12 years due to the reason that the words "fifteen
days’ wages" occurring in sub-s. (2) of s.4 of the Act were
susceptible of two possible conflicting constructions. In a
situation like this, the Governnent should have intervened
at once to introduce a Bill for inserting an appropriate
provision in the Act specifying the node of calculatingthe
rate of wages last drawn by such enpl oyees for the purpose
of determining the rate of "fifteen days’ wages" under sub-
s. (2) of s.4 of the Act.

In retrospect, we wish to inpress upon the Governnent
that whenever such doubt or difficulty is expressed by the
High Courts in the application of provisions of socia

security nmeasures vi z., retiral benefits, gratuity,
provi dent fund and pension and the like,
681

they must always introduce legislation to cure the defect




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 13

rather than wait for judicial interpretation by the highest
Court. W nmmy also add that the Governnment nay consider the
desirability of setting up a National Labour Conm ssion
which may be entrusted not only wth the task of rmaking
peri odi cal review of such social welfare |legislations from
time to tine but also to suggest radical reformof the | aws
relating to industrial relations which nust be brought in
tune with the changi ng needs of the society.

In the result the appeals as well as the special |eave
petitions nust fail and are dismissed with costs throughout.
The costs are quantified at the sumof Rs. 10,000 two-thirds
of which shall be deposited with the Suprenme Court Legal Aid
Conmittee of which Shri Subba Rao is the Hony. Secretary and
the remaining one-third shall be paid to the respondent.

N. V. K Appeal s and petitions di sm ssed.
682




