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City of Nagpur Corporation has brought in challenge the
order passed by the High Court of Bonbay, Nagpur Bench in
Wit Petition No.1224 of 1980 by obtai ning special |eave to
appeal against the said judgnent. Respondents herein had
noved the said wit petition challenging the inpugned
notification dated 10th Decenber 1979 issued by the State of
Maharashtra sanctioning the octroi rates proposed by the
appel |l ant Corporation wunder Section. 115 read with Section
114(1)(e) of the City of Nagpur - Corporation Act, 1948
(hereinafter referred to as ’'the said Act’) on-the ground
that as the State of Miharashtra had not framed any rul es
fixing the maxinumrates of octroi tax under Section 114
sub-section (3) of the said Act, the inpugned notification
was of no legal effect. The aforesaid challenge to the
i mpugned notification was upheld by the H gh Court and that
is how the appellant Corporation is in appeal before us.
Background facts

A few relevant background facts l|eading to  these
proceedi ngs deserve to be noted at the outset. The
respondents, original wit petitioners before the H gh Court
are manufacturers of incense sticks (agarbatties). They
carry on their manufacturing activities within the limts of
the appel | ant - Muni ci pal Corporation. Through a notification
dated 10th Decenber 1979 issued by the State of Maharashtra
the appellant Corporation sought to revise the rates of
octroi duties on various itens including aromatic chem cal s,
perfunery and natural oils in which the respondents were
dealing and which were raw materials for the purpose of
their business of manufacturing incense sticks They had to
inmport within the octroi limts the said raw materials from
out side. According to the respondents t he i mpugned
notification sought to revise upwards the rates of octro
duty on these articles which went beyond the maxi num rates
of octroi fixed by the State Madhya Pradesh under C P. &
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Berar nmunicipalities Act, 1922 (hereinafter referred to as
the 1972 Act’) and was, therefore, ultra vires and ill egal

This contention of the respondents was accepted by the Hi gh
Court. W may now have a look at the relevant events
precedi ng the issuance of the inpugned notification

The C.P. & Berar Municipalities Act canme into force in
1922. On 5th Septenber 1973 a notification was issued by the
then local Governnent under Section 66 sub-Section (2) of
the 1922 Act regulating the inposition of octroi and al so
i mposi ng maxi mum anounts of rates for the said tax. The said
notification applied to the local area which now is
conprised in the appellant-Corporation. On 3rd February 1926
a further notification was issued fram ng Inmposition Rules
for Term nal Tax under Section 66(1)(o) of the 1922 Act. The
said termnal tax was inpossible on the goods inported
within the limts of° thelocal nunicipality which was the
predecessor of the appell ant- Corporation. One further
notification under Section 66(2)(e) of the 1922 Act was
i ssued by the then local Governnent on 29th April 1950
| ayi ng down~ the nmaxi mum rates of octroi tax. On 21st
February 1951 ~rul es were pronulgated under Section 66(1)(c)
of 1922 Act for Ilevy of octroi as per Section 66(e) of the
1922 Act. These octroi rules came into force from1st March
1951 in the local ~area then conprising the Nagpur city. On
2nd March 1951 the/City of Nagpur Corporation Acts 1948 cane
into force. It is not in dispute between the parties that
the said Act governs the controversy raised in this
l[itigation. In supersession of the octroi rules framed on
list February 1951 a fresh notification was issued by the
appel | ant - Cor poration fram ng ~Cctroi |nposition Rules under
Section 114(1)(e) of the said Act and the said rules having
obtained the requi site sanction from the State of
Maharashtra canme into force from1lst June 1966. Cctroi -duty
s thereafter being levied by the  appellant-Corporation as
per the rates inposed on the notified goods covered by the
said rules of 1.6.1966. These rules were further anended by
notification dated 20th April 1974. These anended rul es cane
into force from 15th My 1974. Upto that stage the
respondents wit petitioners had no grievance. However the
said rules cane to be further anended by notification dated
10t h Decenber 1979 by which original  octroi rules franed
under Section 114(1)(e) in the year 1966 cane to be further
amended. These anended rules cane into force from 1st
January 1980. The respondent-wit petitioners felt aggrieved
by this latter amendment to the octroi rules ~brought in
force pursuant to the said notification dated 10t h Decenber
1979.

The Hi gh Court took the view that ‘the inpugned
notification of 10th Decenber 1979 issued under Section
114(e). read with Section 115 of the said Act was
i noperative as it sought to inpose octroi on . -the raw
material inported by the respondents at rates which went
beyond the ceiling posed on these rates by the then loca
CGovernment under 1922 Act and which ceiling had remined
operative even after the repeal of the 1922 Act. Riva
Cont enti ons.

Ri val Contentions

M. Mhta, |learned senior counsel appearing for the
appel l ant submitted that the H gh Court had erred in holding
that the inposition of maxinumrates of octroi by the then
| ocal Governnment being the Madhya Pradesh Governnent under
Section 66(2) of the 1922 Act enured beyond its repeal by
virtue of Section 3 sub-Section (2) of the said Act at | east
from 1966 when the appellant Corporation in exercise of its
statutory powers had inmposed new rates of octroi as per




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 10

Section 114(1)(e) read with Section 115 of the Act after
getting them sanctioned by the State Governnent. That as the
said inposition was under the said Act unless any ceiling
was i nposed qua such inmposition by the State in exercise of
its powers under Section 114 sub-Section (3), the rates as
i nposed by the appellant-Corporation fromtime to time from
1966 onwards held the field without being subjected to any
ceiling. That the Hgh Court had wongly assuned that
i mposition of <ceiling of such rates by the State Governnent
under Section 114 sub-Section (3) was a condition precedent
to the exercise of statutory powers of the Corporation and
the State Government under Section 114(e) read with 115. It
was al so contended that the Division Bench of the H gh Court
in "Pare Brothers", Nagpur. v. Corporation of the Cty of
Nagpur and others 1975 Mh.L.J. 86 had taken the view which
supported the appellant’s contention and the said decision
was wongly not -~ fol L .owed by the Hgh Court on the
supposition that~ it no |onger renmained good |aw in view of
the decision of this Court in Minicipal Corporation Jabal pur
and anot her~ v. Shri Soorji Bhanji Keniya (1973) 3 SCC 519.
M. Mhta subrmitted that in the case before this Court the
imposition of octroi tax rates was under 1922 Act and,
therefore, the ceiling inmposed under Section 66(2) of the
1922 Act remained i'noperative qua those rates. That such a
situation did obtain in the present case as the Corporation
did exercise its statutory powers under the said Act by
getting issued the notification of 1966 which later got
amended in 1974 and then in 1979 M. NMhta, therefore,
submitted that the decision, of this Court ' in Muinicipal
Corporation Jabal pur (supra) did not in any was adversely
affect the ratio of the decision of the D vision Bench of
the Hgh Court in "Parekh Brothers" (supra). Even otherw se
the latter decision laid down correct |aw-and ought to have
been foll owed by the High Court inthe present case.

M. Agarwal, | ear ned  counsel appearing for t he
respondent-wit petitioners on the other hand subm tted that
this Court in the decision in. Minicipal of Corporation
Jabal pur (supra) had clearly ruled that the ceiling i nposed
on the octroi rates by the then local Governnent being the
Madhya Pradesh Governnment under Section 66 sub-Section (2)
of the 1922 Act rennined operative by virtue of Section '3
sub-Section (2) of the City of Jabal pur—Corporation  Act
which was in pari material with Section 3 sub-Section(2) of
the said Act and consequently the High Court was justified
in following the ratio of the said decision and that the
deci sion of the Division Bench of the H gh Court in "Parekh
Brother" (supra) which took a contrary view was rightly not
foll owed by the H gh Court.

Havi ng given our anxious consideration to these riva
contentions we find that the Hi gh Court with respect was not
justified in taking the view that the inpugned notification
in any way conflicted with the maxinmum octroi rates as
prescribed by the rules promulgated by the then 'Ioca
CGovernment being the Madhya Pradesh Governnent or that the
said maximum rates still held the field after the advent of
the said Act and the exercise of the statutory powers by the
Corporation and the State Government under the said Act.

In order to appreciate the correct contours of the
controversy raised for our decision, it will be necessary to
have a |ook at the statutory background governing the said
controversy.

Statutory background

The pre-cursor of the City of Nagpur Corporation Act,
1948 whi ch governs the rights and obligations of the parties
in the present case was the C.P. & Berar Minicipalities Act,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 10

1922. The local area wthin the jurisdiction of the
appel | ant Corporation was then governed by the said Act,
Chapter | X of the 1922 Act dealt with Inposition, Assessnent
and Col l ection of Taxes'. Section 66(1) of the 1922 Act.
amongst others, authorised and enpowered the Minicipa
Conmittee tine to time and subject to the provisions of the
salt Chapter to inpose in the whole or in any part of the
Muni ci pality, anpbngst others, the tax of octroi on aninals
or goods brought within the limts of the municipality for
sal e, consunption or use as laid down by Section 66(1)(e) of
the said 1922 Act. The said Section also provided in sub-
Section (2) that the |I|ocal CGovernment nmay by rules made
under this Act, regulate the inposition of taxes under this
section and inpose maxi num anounts or rates for and tax. It
is not in dispute between the parties that the then |oca
Governnment being the Madhya - Pradesh Government in exercise
of its statutory powers under Section 66(2) of the 1922 Act
had i nposed such maxi mumrates of octroi duty which could be
| evi ed by the Minicipal Conmittee which was then running the
nmuni ci pal'_admi ni stration in the area which is now within the
jurisdiction of the appellant-Corporation. These maxinmm
rates as inmposed by the then 1ocal Governnent being the
Madhya Pradesh Governnment under Section 66(2) of 1922 Act
did hold the field till the advent of the present Cty of
Nagpur Corporation/ Act, 1948, that is, the said Act. As
noted earlier the said Act cane intoforce on 2nd March
1951. By that time the notification  issued under Section
66(2) dated 29th April 1950 by the then | ocal Government was
holding the field. After com nginto force of the said Act,
the aforesaid notification inposing maxi mumrates of octro
| evi abl e on various goods brought within thelocal limts
of the appellant Corporation continuedto operate by virtue
of Section 3 sub-Section (2) of the said Act which reads as
under :

"3, (1) e

(2) Every appointnment, rule, bylaw,

form notification, notice, tax,

schene, order, i cence or
perm ssi on nmade, issued, inposed,
sanctioned or gi ven under the
Centr al Pr ovi nces and Ber ar
Muni ci palities Act, 1992, shall, so
far as it rel ates to t he
Muni ci pality of Nagpur and so far
as it is in force at t he
comrencenent of and is not

inconsistent wth, this Act, be
deened to have been nmade issued,
i nposed, sanctioned or given under
the provisions of this Act; and
shall unless previously altered,
nodi fi ed, cancel | ed, suspended,
surrendered or w thdrawn, as the
case may be, under this Act remain
in force for the periods if any for
which it was so nade, issued,
i mposed, sanctioned or given under
the provisions of this Act, and
shall unless previously altered,
nodi fi ed, cancel | ed, suspended,
surrendered or wthdrawn, as the
case may be, act remmin in force
for the period, if any, for which
it was so mmde, issued, inposed,
sanctioned or given. "
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Statutory power to inmpose octroi tax is conferred on the
appel | ant - Corporati on by Section 114 of the said Act. That
Section is found in Part |V Chapter X dealing wth
"Taxation . Section 114(1)(e) of the said Act. reads under

"114. (1) For the purposes of this

Act, the Corporation shall inpose -

(a)

(b)

(c)

(d) -
(e) a cess on aninmals or goods

brought within the Gty for sale,

consunption or use therein."

This inposition i s conpul sory i mposition by the
Cor poration. Sub-section (3) of Section 114 is also
relevant. It reads as under

"114. (1) e A ..

(2) o

(3) The ~State Governnent ~may, by

rul es made under this Act, regul ate

the —inposition, assessnent and

col l ection of taxes under this

section and specify maxi num anmounts

of rates for ~any tax and for

preventing evasion of assessnent

and paynent of taxes."
The procedure for inposing the taxes as envisaged by Section
114 is laid down by Section 115 which with its sub-sections
reads as under :

"115. The Corporation nmay, at a

special nmeeting, bring forward a

resol ution to pr opose t he

i mposition of any tax under section

114.

(2) When such a resol ution has been

passed the Cor por ation shal

publish in accordance wth the

rules nmade under this Act, a

notice, defining the class of

persons or description of property

proposed to be taxed, tile anount

or rate of the tax to be inposed,

and the system of assessnent to be

adopt ed.

(3) Any person resident within the

City and objecting to the proposed

tax may, wthin thirty days from

the publication of the said notice,

submit his objectionin witing to

the Corporation and the Corporation

shall at a special neeting take his

obj ection into consideration.

(4) If the Corporation decides, to

amend it proposals or any of them

it shall publish anended proposals,

along with a notice indicating that

they are in nodification of those

previously published for objection

(5) Any objections which may be

received to the anended proposals

within thirty days shall be dealt

with in the manner prescribed in

sub-section (3)

(6) The Corporation shall forward

its final proposals to the State
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Governments whi ch shal | ei t her
refuse to sanction them or return
then for further consideration, or
sanction them w thout nodification
or wth such nodification not
involving an increase of the rate
to be proposed as it thinks fit.

(7) Such sanction, if- any shall be
published in the Gazette and the
tax shall then cone into force on
such date as may be specified in
that notification.

(8) A notification of the
inmposition of a tax wunder this
section shal | be concl usi ve

evidence that the tax  has been

i mposed in accordance wth the

provisi ons of this Act."

In the background of the aforesaid relevant statutory
provi si ons we nmay now proceed to consider the question posed
for our decision.

Consi deration of the question

A mere |look at the provision of Section 3(2) of the
said Act shows that so long as the appellant Corporation in
exercise of its independent statutory powers under Section
114(1)(e) of the said Act had not inposed fresh rates of
octroi duty on various articles brought within its nunicipa
l[imts for consunption, sale or use, the nmaximumrates as
i nposed under Section 66(2) of the 1922 Act coul d continue
to operate. but once the field was occupied by the appell ant
Corporation’s exercise of statutory powers under Section
114(1)(e) read wth Section 115 of the said Act and their
sanction by the State Governnent, the earlier maxi mumrates
fixed by the then |local Governnent being Madhya | Pradesh
CGovernment under Section 66(2) of 1922 Act woul d obviously
becorme inconsistent wth the rates that would be fixed by
the Corporation wunder the said (Act in exercise of its
i ndependent powers under Section 114( e) and also by the
rates as anended from time to time by the  appellant-
Corporation in exercise of the very -sane power. Hence the
old maxi mum rates would go out of the protective coverage
of Section 3 (2) of the said Act. That actually happened in
1966 when for the first time the appellant-Corporation
i nposed new octroi rates on various articles under Section
114(1)(e) of the said Act. A conjoint reading of Section
114(1)(e) and Section 115 with it sub-sections |eaves no
room for doubt that the appellant-Corporation had ful
statutory authority enpowering it to inpose octroi duty at
appropriate rates after follow ng the procedure laid dowm by
Section 115 and that could be done after considering the
objections to be invited against the proposed inposition of
rates of octroi, It is not in dispute that the said
procedure was followed by the appell ant-Corporation before
the 1966 notification inposing new octroi rates was issued
and which rates were later anended in the years 1974 and
1979. In this connection it is profitable to have a | ook at
the notification issued by the State of Mharashtra in
exercise of its powers conferred by sub-Section (6) of
Section 115 of the said Act sanctioning the proposal framed
by the appel |l ant-Corporation as detailed in the notification
for inposition of a cess on aninals or goods brought wthin
the Gty of Nagpur for sale, consunption or wuse therein
under clause (e) of sub- section (1) of Section 114 read
with section 115 of the Gty of Nagpur Corporation Act and
i n supersession of those sanctioned under the Madhya Pradesh
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Governnment Notification No.886-871 - MXIII, dated the 21st
February 1951. The said notification recites that in
exercise of the powers conferred by sub-section (7) of
Section 115 of the City of Nagpur Corporation Act, 1948,
CGovernment also directs that the said tax shall conme into
force with effect from 1st day of June 1966. C ause (2) of
the said notification lays down that a cess thereinafter
called as "Cctroi Duty" shall be levied on aninmals and
goods, specified in the Schedule thereto annexed, brought
within the octroi limts of the Cty of Nagpur for sale,
consunption or use at the rates nentioned against each in
the Schedul e annexed subj ect to conditions specified
thereinafter. Clause (5) thereof I|ays down that when an
article is nentioned in the Schedule specifically and is
also included in a general category, the duty shall be
levied at the rate nentioned for the specific item Wen any
article is not specifically mentioned and nay come under two
or nore headings in the schedule, the duty shall be |evied
at the highest rate fixed for such headi ng.

Inview of the aforesaid, octroi rules sanctioned by
the State of Maharashtra ~under Section 115 of the said Act
it becones obvious that all earlier rules regarding octro
as sanctioned by the erstwhile State of Madhya Pradesh al ong
with the ceiling as inmposed by the said State under Section
66(2) of the 1922/ Act got eclipsed and ceased to operate as
they obviously becane inconsistent with the new octroi rules
franed by the appellant-Corporation ~and sanctioned by the
State of Maharashtra under the said Act. In other words the
field of octroi inmposition got conpletely occupied by the
statutory exercise availed of- under the new Act by the
appel | ant-Corporation as well as the State of ‘Maharashtra.
So far as this aspect is concerned there is not nuch
controversy between the parties. However it is vehenently
contended by the learned counsel for _the respondents that
under such-Section (3) of Section 114 of the said Act the
State is enjoined to i npose maxi mumrates of tax which could
be levied by the Corporation and as that has not been done
by the State, the earlier inposition of nmaxi mum amounts of
rates of tax as done by the then local Governnent being the
Madhya Pradesh Covernment under the corresponding provisions
of Section 66(2) of the predecessor Act of 1922 continued to
operate. It is not possible to agree. A mere glance at
Section 114(3) shows that inposition of maxi mumrates of tax
by the State Governnent is an enabling provision-and it is
not a condition precedent to the exercise of taxing power by
the Corporation wunder Section 114(1) read with Section 115.
Both these powers and functions are independent of each
other and operate in their own fields subject to the rider
that if the State Governnent chooses to inpose nmaximum
amounts of rates of any tax inmposed by Corporation, in
exercise of State's powers under Section 114(3), that
ceiling would get engrafted on the rates of tax as inposed
by the Corporation under Section 114 read with Section 115
of the Act. But so long as that ceiling is not inposed by
the State Governnent the rates of taxes inposed by the
Corporation would operate unrestricted and uninhibited by
any such ceiling. The High Court with respect was in error
when it took the viewthat inposition of such ceiling of
rates of taxes under Section 114(3) by the State was a
condition precedent to the exercise of powers of inposition
of taxes by the Corporation under Section 114 (e) read with
Section 115. For coning to the said conclusion the High
Court had equally erred in reading too much in the judgnent
of this Court in Minicipal Corporation, Jabal pur (supra) as
we will presently point out. It is difficult for us to read
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the provisions of Section 114(3) as nandatory requiring the
States Governnent to necessarily regul ate inpositions
assessnent and col l ection of all the taxes inpossible by the
Cor poration under Section 114, of the said Act. The severa
clauses in sub-Section (3) nust be read distinctively and
the powers which are given to the State Governnent under
sub-Section (3) nust be read as independent powers for
making rules with regard to the assessnment and col |l ection of
the taxes, A power to nake rules prescribing maxi mumrates
of taxes could be independently exercised by the State
CGovernment but there is nothing in the Section which would
make it obligatory for it to first specify the maxinum
amounts of rates of tax before it exercises its another
i ndependent power of making rules for inposition of a tax
under Section 115 of the said Act read with Section 114
thereof. W cannot agree with the contention of |[earned
counsel for respondents that the power to make rules for
i mposi tion of tax conferred on the Corporation and the State
Gover nment under Section 114(1) and Section 115 nust be read
as being  subject'to the inposition of maxi mumrates of any
tax under  Section 114(3) or ~that the two powers are
interlinked intertwined or interdependent. If M. Agarwal’s
contention was right Section 114(1) would have been made
expressly subject to Section 114 sub-Section (3). But the
| egislature in its/wi sdom has not done so. If the contention
of M. Agarwal, |earned counsel for the respondents is
accepted it would amount to rewiting  Section 114(1) and
Section 115 and nmaking them subject to sub-Section (3) of
Section 114. Such an exercise is clearly contra-indicated by
the aforesaid statutory settings and is inpermssible. W
may in this connection nention that a Division Bench of the
Bonbay High Court in the case of "Parekh Brothers" (supra)
had taken the sane view which we are inclined to take on the
construction of the aforasaid relevant provisions @of the
said Act. We wholly concur with the said view

Now remai ns the question whether this Court in
Muni ci pal  Cor porati on, Jabal pur  (supra) had taken any
contrary view on this aspect. I'n._ the case of Minicipal
Cor poration, Jubal pur (supra) this. Court was concerned with
the question whether the rates of —octroi as fixed by the
muni ci pality under the Central Provi nces and Berar
Muni ci palities Act, 1922 could go beyond the naximum rates
as prescribed under the very sane-Act by the State under
Section 66(2). The answer of the Hi gh Court in that case was
that the ceiling of maxi numrates as prescribed by the State
under the very sane Act would govern the rates of
Corporation under the sane Act. The said decision of the
H gh Court was confirmed by this Court. It is obvious that
if the Muinicipal Corporation functioning under that Act
i nposed rates of octroi which went beyond the prescribed
maxi mumrates inposed by the State under the very sane Act,
the ceiling of maximum rates as fixed by the State had to
operate and would restrict wthin that Iimt, the rates of
octroi fixed by the Corporation. If in the present case the
State of Maharashtra had fixed maxi numrates of octroi under
Section 114(3) then obviously the rates of octroi as fixed
by the Corporation, under Section 114(1)(e) read wth
Section 115 had to be restricted to the said maxi mum ceiling
but in the present case admttedly no such ceiling was
i nposed by the State of Mharashtra prescribing maxi num
octroi rates for the appellant-Corporation in exercise of
the States powers under Section 114(3). W fail to
appreciate how the aforesaid, decision of this Court in
Muni ci pal Corporation; Jabalpur (supra) can be of any
assistance to the respondents in the present case. In this
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connection it is pertinent to note that this Court had noted
that in the case before it the Corporation had not inposed
directly any tax under Section 120(1) of the 1948 Acts but
l and purported to inpose the tax as authorised by the rules
made by the Municipality on May 14, 1943. under the 1922
Act. These rules prescribed the ad valoremrate of Rs.2/5/6
per cent and continued to remain in force by virtue of
Section 3(2) of the 1948 Act. But even as the taxes inposed
under 1922  Act would continue to be in forces the
notification issued by the State CGovernnent wunder Section
66(2) of 1922 Act would also continue to be in force under
Section 3(2), read with Section 120(3) of the 1948 Act. It
was also noted that the said notification had clearly
prescribed the maximumoctroi for these goods at two annas
per maund. Hence side by side there were two orders with
regard to the inposition and |levy of octroi on the sane
goods. In the case of conflict between the two, it 1is
obvious that the maximum rates prescribed by the State
Government would hold the field. As noted earlier on the
facts of the present case there are no two orders
si mul t aneousl y operating in the same field in connection
with levy of octroi. The notification of 1966 under Section
115 read with Section114(1)(e) as anended fromtime to time
has operated on its own w thout being in any way cut across
or superinposed by any nmaxinmumrates of octroi as fixed by
the State of Maharashtra in exercise of “its statutory powers
under Section 114(3). Consequently in the absence of such a
statutory ceiling operating in the field, the rates as fixed
by the Corporation and as sanctioned by the State under
Section 115 renmained fully operative w thout having any
ceiling overhead. Such was not the case in. Minicipa

Corporation, Jabalpur’'s case (supra) as noted earlier. In
fact in the very sane judgnent in para 15 of the Report it
has been clarified by this Court that if after 1965 octro

was levied at a higher rate, nerchants would be liable to
pay octroi at that rate, meaning thereby if after com ng
into operation of the Madhya Pradesh Minici pal Corporation
Act, 1956 the City of Jabal pur Corporation had exercised its
powers of levy of octroi under the said |atter Act of 1956
that woul d have operated on its own subject to inposition of
any ceiling of maximum rate if at all fixed by the State
under the 1956 Act. Consequently it nust be held that the
ratio of this Court’s decisionin the case of Minicipa

Cor poration, Jabal pur (supra) is not at all attracted onthe
facts of the present case. On the other hand the deci sion of
the Division Bench of the Bombay H gh Court in the case of
"Parekh Brothers" (supra) which neets our approval squarely
got attracted for resolving the controversy in the present
case. The High Court was, therefore, with respect. wong when
it took the view that the aforesaid decision of the Division
Bench in "Parekh Brothers" (supra) was not |onger -good |aw
inview of this Court’s decision in the case of Minicipa

Cor poration, Jabal pur (supra), In view of the aforesaid
di scussion the conclusion is inevitable that the appellant-
Corporation was fully justified in inposing octroi - on
articles at the rates specified in the notification of 1966
as subsequently anended in 1974 and 1979 and the inpugned
notification of 10th Decenber 1979 issued by the State of
Mahar ashtra under Section 115 of the said Act operated on
its own wthout having any ceiling inposed about the maxi num
rates under Section 114(3). The said provision about the
i mposition of maximumrates by the State being directory in
nature and not mandatory or conpulsory for the State. So
long as the State did not choose to exercise its powers
under Section 114(3), there was no whittling down or cutting
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across of the rates of octroi as inposed by the very sane
State by the inpugned notification of 1979 and the rates of
octroi as nentioned therein could be legally and validly
enforced by the appell ant-Corporation

In the result this appeal is allowed. The inpugned
judgrment of the Division Bench of the High Court is set
aside and the wit petition filed by the respondents is
dismssed in the facts and circumstances of the case,
however, there will be no order as to costs all throughout.




