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ACT:
I ncome-tax Act. 1922(11 of 1922)-Interest on conpensation
for property acquired-If taxable.

HEADNOTE

The assesses& were offered compensation and interest on the
amount of conpensation-in respect of their property which
was first requisitioned under r. 75A of ‘the Defence of India
Act, 1939 and |l ater acquired by the State under s. 5 of the
Requi si ti oned Land (Continuance of Powers) Act. The
Requi sition Act provided that. conpensation payable shall be
determ ned in accordance with the provisions of s. 19 of the
Def ence of India Act and the rul es thereunder, but neither
s. 19 nor the Rules provided that interest shall be paid on
the anmpunt of conpensation. The assessee denmanded nore
conpensation and interest, and, the High Court in appeal
enhanced the conpensation and awarded interest on it The
Revenue assessed to income-tax the anount of interest, which

was upheld, in reference, by the H gh Court. In _appeal
this Court.
HELD : Interest received by the assessee was taxabl e.

If the source of the obligation inposed by the statute to
pay interest arises because the claimant is kept out of his
noney, the interest received is chargeable to tax as incone.
The sane principle would apply if interest is payable under
the terns of an agreenment and the court or the arbitrator
gives effect to the terms of the agreenent-express or
i mplied and awards interest which has been agreed to be paid
Clauses (a) to, (f) of s. 19(1) of the Defence of India Act
are a Code relating to a arbitration in determning the
conpensation payable to a person depraved of his property.
Provisions relating to paynment of interest, are not ,
however, part of the lawrelating to arbitration and there
is nothing in cl. (g) which excludes the application of the
substantive law relating to paynment of interest when the
arbitration is determning the anbunt of comnpensati on. In
this case, the right to interest arose by virtue of the
provisions of Ss. 28 and 34 of the Land Acquisition Act,
1894, and the arbitrator 'and the H gh Court nerely gave
effect to that right in awarding interest on the account of
conpensation. [658 E-F; 660 D H
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Dr. Shantal Narula v. Conm ssioner of Incone-tax, Punjab
Jammu and Kashmir, H nachal Pradesh and Patiala, 53 1.T.R
151, and Satinder Singh & Os. v. Anmmao Singh & O's. [1961]
3 S CR 676, foll owed.

The Comm ssioners of Inland Revenue v. Bellantine, 8 T.C
59,5, and Simpson (H M Inspector of Taxes) v. Executors
of Bonner Maurice as Executor of Edward Kay, 14 T.C. 580,
di stingui shed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION. G vil Appeals Nos. 1425 and
1426 of 1966.

Appeal s by special |eave fromthe judgnent and order dated
Cct ober 29, 1962 of the Madras High Court in Tax Case No.
195 of 1960.

S. Swam nat han~ and ‘R. Gopal akri shnan, for the appell ant
(in both the appeals).
654

T. V. Viswanatha lyer, T. A Ramachandran, S. P. Nayyar
for R N Sachthey, for the respondent (in both the
appeal s) .
The Judgnent of the Court was delivered by
Shah, J. The Inconme-tax Appellate Tribunal submitted two
guestions for the opinion of the H gh Court of Madras :
"1. | Whether the sumof Rs. - 1,28,716/- s
assessabl e as income  under —any of t he
provi si ons of the Act ?
2. If the answer is in the affirmative, the
assessment years in which the anount falls to
be assessed by suitable apportionment."
The first question was answered by the H-gh Court  in the

affirmative. The Hi gh Court declined to answer the 'second
guestion because it did not, :in their view, arise out of
the order of the Tribunal. The assessees have appealed to
this Court.

By order dated January 30, 1944, the Collector of Madras,
,,exercising power under r. 75A of the Defence of India
Rul es, 1939, requisitioned a property known -as "Lutterals
Gardens" belonging to the assessees. The property continued
to remain under requisition till it vested in the CGovernnent
of Madras absolutely in consequence of an order nade on May
24, 1949 by the Collector of Madras under s. 5 of the
Requi sitioned Land (Continuance of Powers) Act, 1947,
declaring.the intention of the Government —of Madras to
acquire that property. The assessees declined the offer
made by the Collector to pay Rs. 2,40,000/- as  compensation
for acquisition of the property and interest at the rate of
6% thereon fromthe date, of notification for acquisition

and the dispute relating to conpensation payable to the
assessees was referred to the Chief Judge of the Court of
Smal | Causes, Madras. By order of the Hi gh Court of ' Madras
in appeal fromthe order of the Chief Judge it was adjudged
that the assessees be paid Rs. 5,00,0001- as conpensation
for the property. The H gh Court also awarded interest at
the rate of 6%on the anbunt of conpensation fromthe date
of notification for acquisition

Duri ng the two previous years corresponding to t he
assessment years 1955-56 and 1956-57 the assessees received,
pursuant to the ,order of the High Court, a total sum of Rs.
6, 28, 716/ - . In proceedi ngs for assessnent of tax for the
assessment years 1955-56 and 1956-57, the Incone-tax O ficer
apportioned the amount of Rs. 1,28,716/- on the basis of
actual receipts in the two previous years and assessed the
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anmount s so apportioned to incone-tax. The Appel | ate
Assi stant Comm ssioner held that the apportioned anpunts
were of the nature of revenue and not capital receipts, but’
in his view the incone received was liable to be calcul ated
on accrual basis year after year from the date of the
notification for ac-

655

quisition, and on that account the assessnents of the
previous years from 1950-51 to 1954-55 should be reopened
and the interest which accrued in those years should be
assessed.

The Conmi ssi oner of Incone-tax and the assessees appealed to
the Appellate Tribunal against the order of the Appellate
Assi stant Conmi ssioner. ~ The assessees subnitted that Rs.
1,28,716/received as interest being part of conpensation
were not assessable to tax, whereas the Commi ssioner cl ai ned
that the Income-tax Oficer was justified in assessing the
amounts in the years in which they were received. The
I nconme-tax Appel |l ate Tribunal accepted the contention of the
assessees that the receipts were not assessable to tax
because they were of the nature of capital receipts. At the
i nstance of the Conmissioner, the Tribunal referred the two
guestions set out here-in-before.

Section 5 of the Requisitioned Land (Continuance of Powers)
Act, 1947 authorises the Governnent by which or under the
authority of which l'and has been requisitioned, to acquire
the Iland subject to requisition, by publishing a notice to
the 'effect that the Government has decided to acquire such
I and. Section 6 of the Act provides, inter alia, that
conpensation payable. to the owner of the “land shall be
determ ned in accordance with the provisions of s. 19 of the
Def ence of India Act, 1939, and the rules nmade thereunder

Section 19 of the Defence of India Act, 1939, sets out the
principles for determnmining the conpensation payable to a
claimant. The anmount of conpensation nay be fixed by agree-
ment between the owner and the CGovernment : where no such
agreenment is reached the Central ‘Government is enjoined to
appoint an arbitrator having the qualifications prescribed
t herein. Under s. 19(1) (e.) the arbitrator inmking his
award nust have regard, inter alia, to the —provisions of
sub-s. (1) of s. 23 of the Land Acquisition Act, 1894 in so
far as the sane can be made applicable. An appeal  Res
agai nst the award of the arbitrator to the H gh Court. Sub-
sections (2) and (3) of s. 19 confer wupon the Centra

Government authority to frane rules for ~the purpose of
carrying into effect the provisions of s. 19, In -exercise
of that power, the Government of India framed "The Defence
of India (Paynment of Conpensation and Arbitration) Rules,
1943" which anobngst other provisions directed that ' the
Col | ect or shall pay conpensation as soon as nhay be
practicabl e. But neither s. 19(1) of the Defence of India
Act, nor the Rules franed under s. 19(2) and (3) provide
that interest shall be paid on the anpbunt of conpensati on.
In the present case, interest was, however, offered to be
paid by the Collector; and the High Court also awarded
interest on the ampbunt of conpensation fromthe date of the
notification of acquisition

It was held by this Court in Dr. Shamial Narula v. Conmi s-
sioner of I|ncone-tax, Punjab, Jammu and Kashmir, H nmacha
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Pradesh and Patiala(l) that the statutory interest paid
under S. 34 of the Land Acquisition Act, 1894, on the anount
of conpensati on awarded fromthe date on which the Coll ector
has taken possession of |and conpul sorily acquired under the
Land Acquisition Act, 1804, is interest paid for delayed
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paynment of the conpensation and is a revenue receipt |iable
to tax under the Income-tax Act. It was observed in that
case at p. 156
" interest, whether it is statutory or
contractual, represents t he profit t he
creditor mght have nade if he had the use of
the noney or the |loss he suffered because he
had not that use. It is sonething in addition
to the capital anpunt, though it arises out of
it. Under section 34 of the Act when the
| egi sl ature desi gnedl y used t he wor d
"interest” in contradistinction to the anopunt
awarded, we do not see any reason why the
expression  should not be given the natura
neani ng it bears.
The schene of the Act and the express
pr ovi'si ons t her.eof establ i sh t hat t he
statutory interest payable under section, 34
is not conpensation paid to the owner for de-
priving himof his right to possession of the
I'and acquired, but that given to himfor the
deprivati on of the use of t he noney
representing “the conpensation for the |and

acquired."
Counsel for the assessee however contended that t he
principle of Dr. Shamal Narula s case(1l) i's not applicable
to this case, since there is no -provision in the

Requi sitioned Land. (Continuance of Powers) Act, 1947 and
the Defence of India Act, 1939, and the rules framed
thereunder for paynent. of -interest on the anpunt of
conpensation. Counsel said that under the Act, the owner is
paid not the narket value of the property, but conpensation
determ ned in accordance with a highly artificial  scheng,
and that the interest paid, in truth, bears the same quality
as conpensation for deprivation of property and is on that

account a capital receipt not exigible to tax. |In  support
of his.contention, counsel invited our attention’ to two
deci si ons . The Comm ssioners of Inland Revenue V.

Bal | anti ne(2) and Sinpson (H M |nspector of Taxes) v. Exe-
cut ors-of Bonner Maurice as Executor of Edward Kay(3).
In Ballantine’s case(2) a claimof afirm of contractors
against a railway conmpany for "additional costs, |oss  and
damage’ was referred to arbitration. The arbitrator awarded
to the clainant a sumof noney mainly as danmmges, together
with interest thereon at 5 per cent. per annum fromthe date
of | odgement of claimuntil paynent. The Revenue sought to
charge the interest paid by the
(1) 53 1.T.R 51.
(3) 14 T.C. 580.
(2) 8 T.C. 595.
657
railway company to tax under Case Ill of Sch. D of the
I ncome-tax Act, 1918. It was held that the sum added in the
nane of interest was part of danages, and was not "interest
of noney" chargeable to inconme-tax under Case IIl of Sch
D. Lord President Cyde observed
"Now it is fanmiliar that an assessnment of the
kind may contain as one of its constituent
elements an allowance in respect that the
claimant has lain for a long time out of his
remedy. The propriety of such an allowance
may depend on the character of the claim and
its amount may depend on nany considerations
of which time is only one. But an interest
calculation is a natural and legitimte guide
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to be used by an arbiter in arriving at what
he thinks would be a fair anmount. In nost
cases in which such an allowance is a
constituent of an award it does not separately
appear, but is slunmped along wth ot her
elements in the gross sumdecerned for; but
there is nothing to prevent an arbiter, if he
thinks it just and reasonable in a particular
case, to nake the allowance in the formof an

actual interest calculation froma past date
until the sumfixed as at that date is paid.
In all such cases, however - whet her the

al | owance i's wapped up in a slunmp award or is
separately stated in the decree-the interest
calculation is wused in nodum aestinmationis
only. The interest is such nerely in name,
for it truly constitutes that part of the
conpensation decerned for which is attri-
butabl'e to the fact that the clai mant has been
kept out of his due for a long period of tine.
I't is not therefore "interest of noney"
chargeabl e under Case I TT of Schedule D."
In Sinpson v. Executors of Bonner Maurice as Executor of
Edward Kay(1l) the executors of Kay, a mnaturalised British
subj ect, who died during the First Wrld War received, as
the result of the peace treaty clains, anounts representing
partly capital of securities, stocks and shares in Banks in
Germany deposited by Kay; partly interest and dividends; and
partly compensation under the Peace Treaty. |n a proceeding
for assessnment of the receipt-to tax it was held that the
conpensation conputed on the basis of - interest was not
i ncome for the purposes of income-tax. ~ Lord Hanworth, M
R, observed at p. 601
"l want to add now one nore word in reference
to the sum which has been paid by way of
conpensation under Article 297. It-is said in
reference.to that 'that.. at |east, arose at
the tinme when it was paid under the order of

the Mxed Arbitral Tribunal’. It wag a sum
(1) 14 T.C. 580.

c.Cl/67- 12
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whi ch was cal cul ated as interest”"-."andit is

interest, and- therefore it is wthin the
words of the Schedule, which undoubt edl y
i mpose a tax upon interest which arises or
accrues to a person liable to tax.” “But is it
interest ? 1Is that its quality, or is it
conpensation estimated and neasured in- terns
of interest ? It appears to ne quite /clear
that, apart fromArticle 297, no “such sum
coul d have been recovered."
Law ence, L.J., observed at p. 605
"Neither the fact that the conpensation was
neasured by the amount of the interest, which
but for the enbargo placed upon the noney by
the German CGovernment coul d have been earned
by the Respondents, nor the fact that part of
the conpensation was described as "interest"
in the decision of the Mxed Arbitral Tribuna
in my judgnent, has the effect of altering the
character of the conpensation paid to the
Respondent s. "

But it nust be noticed that liability to pay interest arose

in Ballantine's case(1l) under the award of the arbitrator
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and in the Executors of Bonner Maurice as Executor of Edward
Kay’'s case (2) wunder the order of the Mxed Arbitra
Tribunal, and in each case, it was held that what was paid,
though called "interest", was in truth conpensation for |oss

suffered on account of deprivation of property. Accordi ng
to the viewtaken by this Court in Dr. Shamat Narula's
case(3), if the course of the obligation inposed by the

statute to pay interest arises because the claimant is kept
out of his noney, the interest received is chargeable to tax
as income. The sane principle would apply if interest is
payabl e under the terns of an agreenment and the Court or the
arbitrator gi ves ef f ect to the terns of the
agreenent --express or inplied and awards interest which has
been agreed to be paid.
It is therefore necessary to determne whet her t he
obligation to pay interest awarded under the order of the
H gh Court of Madras arose out of the statute or out of the
awar d. In Satinder Singh & Ors.. V. Anmrao Singh and Os.
(4) lands formng part of G s-Sutlej Jagir were conpul sorily
acqui red ‘_under the East Punjab Acquisition and Requisition
of Immovable Property (Tenporary Powers) Act, 1948. The
claimants to the lands clainmed in addition to statutory
conpensation interest fromthe date fromwhich they were
di spossessed and till the date of payment of conpensation
The arbitrator appointed under the Act awarded interest on
the anpunt of conpensation and the High Court of Punjab in
appeal Confirmed the order. This Court -held that the
clai mants were
(1) 8 T.C. 595,
(2) 14 T. C 580.
(3) 53 |I.T.R 151
(4) [1961] 3 S.C R 676,
659

entitled to interest on the conpensation anount from the
dat e of dispossession till the date on which 'the anpunt of
conpensation was paid to the claimants. Section 5  of the
East Punjab Acquisition and Requisition of I'mrovabl e
Property (Tenporary Powers) Act, 1948, set out the
principles according to which conpensation was to be paid in
regard to the acquired property, and by cl. (e) thereof it
was provided that the arbitrator in naking the award shal
have regard 'to the provisions, of sub-s. (1) of s. 23 of
the Land Acquisition Act, 1894 in so far as the sane may be
appl i cabl e. The Act contained no express provision for
paynment of interest on conpensation determned by the
arbitrator. This Court rejected the contention of the State
of Punjab, that ss. 28 and 34 of the Land Acquisition Act
which dealt with the payment of interest were not intended
to apply to the proceedings before the arbitrator. It/ was
observed

"Stated broadly the act of taking possession

of immovable property generally inplied an

agreement to pay interest on the value of the

property and it is oil this principle that a

claimfor interest is made agai nst the State.

" The Court further observed

"It would thus be noticed that the claim for

i nterest proceeds on the assunption that when

t he owner of inmmovabl e property | oses
possession of it heis entitled to claim
i nterest in pl ace of right to retain
possessi on. The question which we have to

consider is whether the application of this
rule is intended to be excluded by the Act of
1948, and as we have already observed, the
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nere fact that s. 5(e) of the Act nmmkes s.
23(1) of the Land Acquisition Act of 1894
appl i cabl e we cannot reasonably infer that the
Act intends to exclude the application of this
general rule in the matter of the, paynment of
interest."”

The Court al so observed

"When a claimfor paynment of interest is nmde
by a person whose | nmmovabl e property has been
acquired conpulsorily he is not nmaking claim
for damages properly or technically so called;
he is basing his claimon the general rule
that if be'is deprived of his land he should

be put in possessi on of conpensati on
i medi atel'y; if not, inlieu of possession
t aken by compul sory acquisition i nterest

should bepaid to himon the said anmount of

conpensation. "
The schene of the East Punjab Acquisition and Requisition of
| mmovabl e Property (Tenporary Powers) Act, 1948 is simlar
to the schene of the Requisitioned  Land (Continuance of
Powers) Act, 1947. The Court in Satinder Singh's case(l)
hel d t hat be-
(1)[1961] 3 S.C. R 676.
660
cause of the injunctioon expressly to apply the provisions of
s. 23(1) of the Land Acquisition Act, 1894, in the
det erm nati on of conpensation, the application of ss. 28 and
34 dealing with the payment of interest on the anount
awarded as conpensation cannot be deenmed excl uded. The
Court also held that when the owner of property is
di spossessed pursuant to an order for conpulsory ac-
qui sition, an agreement that the acquiring authority wll
pay interest on the anmpunt of conpensation is inplied.
The reasoning on which the right of the owner of the 'lands
acquired to interest was affirmed in Satinder / Singh s
case(1l), prima facie, applies in this case. Counsel for the
assessees contended that the application of ss. 28 and 34 of
the Land Acquisition Act in proceedings for ~arbitration
under the Requisitioned Lands (Continuance  Powers) Act,
1947, was expressly excluded by s. 19(1)(g) of the Defence
of India Act which enacted that:

"Save as provided in this section and in any

rul es made thereunder, nothing in any |law for

the time being in force shall  apply to

arbitration under this section.”
But «cl. (g) is not susceptible of any such interpretation.
Clauses (a) to (f) of s. 19(1) are a Code relating to
arbitration in determning the conpensation payable to a
person deprived of his property. Provisions relating to
paynment of interest are not, however, part of the |aw
relating to arbitration and there is nothing incl 1. (9)
whi ch excl udes the application of the substantive |aw rel at-
i ng to paynent of interest when the arbitration is
determ ni ng the anount of conpensation
We are therefore of the view that the principle on which The
Comm ssioners of Inland Revenue v. Ballantine(2) and Sinpson
(H- M Inspector of Taxes) v. Executors of Bonner Maurice as
Executor of Edward Kay(3) were based has no application to

this case. It may be recalled that in those cases the
arbitrator and the Arbitral Tribunal were, in awarding
interest, not seeking to give effect to, or to recognize a
right to interest, conferred by statute or contract. The

source of the right to interest in both the cases did not
arise fromthe statute or agreement. |In the case on hand,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 8

the right to interest arose by virtue of the provisions of
ss. 28 and 34 of the Land Acquisition Act, 1894, and the
arbitrator and the H gh Court nmerely gave effect to that
right in awarding interest on the anbunt of conpensation.
Interest received by the assessee was therefore properly
hel d t axabl e.

The appeals fail and are dism ssed with costs. One hearing

Y. P. Appeal s di sm ssed.
(1)[1961] 3S.C.R 676.
(2)8T.C. 595

(3)14 T.C. 580
661




