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ACT:
"l ssue Est oppel "-rul e of - when applicabl e- whet her

inconsistent wth s. 403 Cr. P.C. -Proceedi ngs under s. 107
Cr. P.C against certain persons including respondents-
Evi dence found insufficient to sustain incidents alleged to
nake order of binding over-Respondents convi cted under
ss. 323 and 324 |.P.C. inrelation to one of the incidents-
whet her conviction valid.

HEADNOTE:

Proceedings were instituted under.s. 107 Cr. P.C  against
four persons including the two respondents and an order was
made against themunder s. 112 Cr. P.C. stating that they
were indulging in various acts of violence involving breach
of peace and requiring them to show cause why each of them
shoul d not execute a bond for keeping the peace. This order
referred to four incidents, the first of which was that on
June 22, 1964, el even persons including the two respondents
had indulged i.n certain acts of violence as a result of
which a case under ss. 148, 323 and 325 1.P.C. had  been
regi stered. After holding an inquiry, the Magi strate was of
the view that the evidence led in support of the /first
incident was not reliable and the first incident < -was not
proved agai nst any of the el even persons.

Subsequently the respondents were convicted at a tria
of offences under ss. 323 and 324 |.P.C. conmitted in the
first incident in the order under s. 112 Cr. P.C. The Court
of Session in appeal confirnmed the conviction but the High
Court, in revision, set it aside holding that on the
principle of "issue estoppel" approved by this Court in
Mani pur Administration v. Thockchom Bira Singh, [1964] 7
S.C R 123, since in the proceedi ngs under s. 107 Cr. P.C
the incident which was nmade the subject nmatter of the
conplaint against the respondents in the Trial Court was
one of the incidents relied upon and was held not proved, it
was not open to the State to prosecute the respondents in
respect of the same incident.
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In appeal to this Court with special |leave, it was
cont ended that the rule of "issue estoppel" had no
application in the present. case, since there was no

"previous trial" of the respondents for any of fence all eged

to arise out of the incident in respect of which they were
tried; and furthernore, that the rule of issue estoppel was
i nconsistent wth the statutory provisions contained in s.
403 CO. P.C and could not be resorted to in crimna

trials.

HELD: (i) The High Court was in error in holding that the
respondents could not be tried and convicted of offences
under ss. 324 and 323 |.P.C. because in the wearlier
proceeding wunder s. 107 C. P.C, evidence with regard to
the incident out of which the offences arose which were the
subject-matter of the present appeal was taken, and was
regarded as i nsufficient to sustain the order. The
rejection of evidence given in the earlier proceeding to
sustain  an order for binding over the respondents to Kkeep
the peace did not preclude the trial of the respondents in
respect

1005

of the specific incident which together wth the ot her
i nci dents was sought to be made the basis of the order of
bi ndi ng over the respondents.

The rule of "i'ssue estoppel” prevents relitigation of
the 1issue which has been determined in a crimnal tria
between the State and the accused. 1f in respect of an
offence arising out a transaction a trial has  taken place
and the accused has been acquitted, another trial in respect
of the offence alleged to arise out of that transaction or
of a related transaction which requires the Court to arrive
at a conclusion inconsistent with the conclusion reached at
the wearlier trial is prohibited by the rule of issue
est oppel . In the present case there was no trial 'of the
respondents for an offence in the earlier proceeding and
there was no order of conviction or acquittal. [1011 D -F

(ii) Section 403 Cr. P.C. enacts the '"rule of autre fois
acquit and autre fois convict applicable to crinina
trials. The rule is that so long as an order of acquitta
or conviction at a trial held by a court of  conpetent
jurisdiction of a person charged with commtting an of fence
stands, that person cannot again be tried on the same facts
for the offence for which he was tried or for any other
of fence arising therefrom But the rule of - "issue estoppel"
in crimnal trials evolved by the H gh Court of Australia
and approved by the Judicial Commttee has been applied to
crimnal trials in India, apart fromthe terms of s.  403.
[ 1008 C]

Mani pur Adm nistration v. Thokchom Bira Singh, [ 1964]
7 S.C. R 123; Sambasivamv. Public Prosecutor, Federation of
Mal aya, L.R [1950] A.C. 458; Pritam Singh v. The State of
Punj ab, A l.R 1956 S.C. 415; Banwari CGodara v. The State
of RaJasthan, C. A No. 141 of 1960 decided on Feb. 7,
1961; Lalta & O's. v. The State of U P., C. A No. 185 of
1966 decided on Oct. 25, 1968; The assistant Collector of
Custons and another v.L.R Ml wani and another, Cr. ,As.
Nos. 15 & 35 of 1967 decided on COct. 16, 1968; Sealfron wv.
United States, (1948) 332 U.S. Rep..575 and The King v.
Wl kes, 77 CL.R 511, referred to.

Connelly v. Director of Public Prosecutions, L.R [1964]
A. C. 1254, distinguished.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 8

JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 207 of
1967.

Appeal by special leave fromthe judgnent and order
dated April 17, 1967 of the Andhra Pradesh High Court in
Crimnal Revision Petition No. 735 of 1965.

P. Ram Reddy and A. V.V. Nair, for the appellant. G S. Rama
Rao, for the respondents.
The judgnment of the Court was delivered by

Shah, J. K Meerayya, K. Venkatanarayana--respondents in
this appeal and two others were charged before the Judicia
Magi strate, 11nd C ass, Avani gadda, for offences under ss.
323 and 324 |.P. Code for voluntarily causing injuries to
Seet haramayya and Veer ar aghavayya on June 22, 1964. The
Trial Magistrate convicted Meerayya and Venkat anarayana--the
first under the offence under s. 324 and the second for the
of fence under s. 323 |.P. Code.~ In appeal to the Court of
Sessi on,
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Krishna Division, at Machilipatnam the order was confirnmed.
The Hi gh Court, in exerci se of its revisi ona
jurisdiction, set aside the order of conviction and

sentence. The State of Andhra Pradesh has appealed to this
Court, with special |eave.

The case raises/ a question of some inportance in the
adm nistration of justice. The findings recorded by the
Trial Magistrate @ and confirmed by the Sessions Judge were
t hat t he respondent s had conmtted assaul t upon
Seet haramayya and Veeraraghavayya and that they could in
| aw be properly convicted. But-it was urged that there was
a bar against prosecution of the two accused Meerayya and
Venkat anar ayana because of the "principle of i ssue
est oppel ". The plea is raised on the ground that the
Station House Officer, Kodur Police Station, had instituted

proceedi ngs in the Court of the Sub-Divisional Magistrate,
Bandar, under s. 107° Code of Crimnal Procedure, against 96
persons, anpbngst whom were the two respondents, and an
order wunder s. 112 Code of Crimnal Procedure ‘was made
stating that the persons naned therein were indulging in
acts of violence involving breach of public peace and
tranquillity in the village of Salenpalam and were
endangering peace in the village, and that they had forned
thenselves into a party and were thereby disturbing the
public peace and tranquillity by committing, -acts of
vi ol ence, and on that account they were required to show
cause why each person naned should not execute a bond for
keepi ng the peace for a period of one year in the sum of Rs.

1,000 with two sureties in a |like anpbunt each.  In the order
requiring the parties to show cause, four incidents  were
referred to-the first of which is material. It was recited

that on June 22, 1964, 11 persons including -the two
respondents had beaten Seet haramayya and Veeraraghavayya
with crow bars and sticks, and a case in Crinme No. 20/64
under ss. 148, 323 and 325 |.P. Code had been registered
and was being investigated. The Sub-Divisional Magi strat e
held an inquiry and was of the view that since the evidence
led in support of the first incident was not supported by
reliable evidence, and there were inherent discrepancies in
t he testinmony of the witnesses and the recitals in the
conplaint, the first incident was not proved agai nst any of
the el even persons.

It was wurged that the order of the Sub-Divisiona
Magi strate holding that the respondents were not concerned
in the incident had become final and it was not open to the
Judi cial Magistrate, IInd Cass, Avanigadda, to hold a tria
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against the respondents in respect of the sane incident.
The Trial Magistrate rejected the plea, and the Sessions
Judge agreed with him But in the view of the H gh Court
since in the proceeding under s. 107 of the ,Code of
Crimnal Procedure the incident which was made the subject-
matter of the conpl aint agai nst the respondents in the
Court of the Judicial Mgistrate was one of the incidents
1007

relied upon and was held not proved, it was not open to the
State to commence or continue a prosecution against the
respondents in respect of the same incident. In so holding,
the High Court held that on the principle of "issue
estoppel " approved by this Court in Manipur Admnistration
v. Thokchom Bira Singh(l) so long as the finding, that the
respondents were not concerned in the incident, was not set
aside by appropriate proceeding, no prosecution on any
allegation legally inconsistent with that finding could be
commenced agai nst the respondents.

Counsel for the State contended that the rule of issue
estoppel " is inconsistent wth the statutory provisions
contained in-s. 403 of the Code of Crimnal Procedure, and
cannot be resorted to-in crimnal trials and that in any
event the rule of issue estoppel had no application, since

there was no "previous trial" of the respondents for any
offence alleged to arise out of the incident in respect of
which they were tried. It was urged that it was not the | aw

even recognised by the Australian Courts where the rule of
issue estoppel had its origin that evidence on which a
crimnal proceeding was held cannot be wutilised in any
subsequent proceedi ng between the same parties.

The first contention raised by counsel for the State
cannot be entertained in view of a |arge body of “authority
in this Court. If the natter were res integra the ‘argunent
that the Courts cannot travel outside the terns of the Code
of Crimnal Procedure : and extend the rule of autre fois
acquit incorporated in s. 403 of ~ the Code of Crimnal
Procedure may have required serious consideration.

The following inportant rules energe fromthe 'terms
of s. 403 of the Code, of Crim nal Procedure:

(1) An order of conviction or-acquittal in respect
of any offence constituted by any act against or-in favour
of a person does not prohibit a trial for any other offence
constituted by the sane act which he may have commtted, if
the Court trying the first offence was inconpetent to try
that other of fence.

(2) If in the course of a transaction several ~offences
are conmitted for which separate charges could “have been
made, but if a person is tried in respect of some of those
charges, and not all, and is acquitted or convicted, he my
be tried for any distinct offence for which at the forner
trial a separate charge nay have been, but was not, made

(3) If a person is convicted of any offence constituted
by any act, and that act together wth the consequences
which re suited therefromconstitute a different offence, he
may again be tried for that different offence arising out
of the consequences, if
(1) [1964] 7 SSC R 123. L 6 Sup C1169--13
1008
the consequences had not happened or were not known to the
Court to have happened, at nme time when he was convi cted.

(4) A person who has once been tried by a court of
conpetent jurisdiction for an offence and has been either
convicted or acquitted shall not be tried for the sane
offence or for any other offence arising out of the sane
facts, for which a different charge from the one made
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agai nst himm ght have been nmde or for which he m ght have
been convi cted under the Code of Crimnal Procedure.
Section 403 of the Code of Criminal Procedure enacts the
rule of autre fois acquit and autre fois convict applicable
to crimnal trials. The rule is that so |long as an order of
acquittal or conviction at a trial held by a Court of
conpetent jurisdiction of a person charged with committing
an of fence stands, that person cannot again be tried on the
sane facts for the offence for which he was tried or for any
other offence arising there/fore. But the rule of issue
estoppel in crimnal trials evolved by the High Court of
Australia and approved by the Judicial Conmttee has been
applied to crimnal trials in India, apart fromthe terns of
s. 403 of the Code of Criminal Procedure.

Lord MacDernott in~ Sanbasivamv. Public Prosecut or,
Federation of Ml aya(l) observed at p. 479:

"The effect of a verdict of acquitta
pronounced by a conmpetent court on a |lawfu
charge and after a lawful trial is not
conpletely stated by saying that the person
acquitted cannot be tried again for the sane
of f ence. To that it must be added that the
verdict ~is binding and conclusive in al
subsequent proceedi ngs between the parties
to the adjudication. The maxim"Res judicata
pro veritate accipitur" is no less applicable
to crimnal than to civil proceedings. Her e,
the ‘appellant having been acquitted at the
first trial on the charge of having anmunition
in his possession, the prosecuti on was bound
to accept the correctness of that verdict and
was precluded from taking any step to
challenge it at the second - trial. And the
appel l ant was no less entitled to rely on his
acquittal in so far as it mght be relevant in
his defence. That it was not conclusive of
his innocence on the fire-armcharge i's plain
but it undoubtedly reduced in sone degree the
wei ght of the case against him for at the
first trial the facts proved in support of one
charge were clearly relevant to the other
having regard to the circunstances in which
the ammunition and revol ver were found and the
fact that they fitted each other."

L.R [1950] A C. 458.
1009
In Sanbasivamis case(l) the appellant was tried for the
of fence of being in possession of ammunition in violation of
Reg. 4(1)(b) of the Emergency (Crimnal Trials) Regul ations,
1948. He was acquitted of the charge. Later he was /'tried
for the offence of carrying a fire-arm contrary -to Reg.
4(1)(a) of the Energency Regul ations and was convicted by
the Supreme Court of the Federation of Ml aya. An ' appea
was carried to the Judicial Committee and the |Ilegality  of
the conviction was chall enged on the grounds, inter alia,
that so long as the order of acquittal in respect of the
carrying of ammunition stood, the facts proved in support of
that charge were in the circunstances of the case clearly
relevant to the second charge, and the appellant was
entitled to rely upon the acquittal in so far as it was
rel evant to his defence. The plea so raised was accepted by
the Judicial Comittee.

Pritam Singh v. The State of Punjab(a) this Court held
that where a person has been tried under s. 19(f) of the
Arms Act and is acquitted because the prosecution has failed
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to establish the possession of a revolver by the accused as
alleged, in a subsequent trial of the offence of nurder,
where the possession of the revolver was a fact in issue
which had to be established, the prosecution could not
ignore the finding at the previous trial

In several later judgments of this Court the principle
of i ssue est oppel has recei ved approval : Mani pur
Admi nistration v. Thokchom Bira Singh(a). Banwari Godara
v. The State. of Rajasthan(4). Lalta & Os. v. The State of
UP.(5 It was also accepted in The Assistant Collector of
Custonms and another v. L.R Ml wani and another(x). It is
too late nowto make a departure fromthe rule accepted by
this Court. In the Anerican Courts also the rule of issue
est oppel has recei ved approval: Sealfron v. United
States(7).

It is true that'in Connelly v. Director of Public
Prosecutions(8) decided by the House of Lords there was
some difference of opinion anongst the Law Lords as to the
applicability of the rule to crimmnal trials in the English
Courts. . ‘Qur Criminal jurisprudence.is |largely rounded upon
t he basic rules of English Law though the procedure is
sonmewhat different. Trials by jury have been practically
abol i shed and the cases are being tried by Judges. Severa
charges arising out of the same transaction can be tried
under the Code of Criminal Procedure together at one trial
and specific issues are always raised and determn ned

(1) L.R [1950] A.C. 458.

(2) L AI.R 1956 S.C. 415.

(3) [1964] 7 S.C. R 123.

(4) C. A No. 141 of 1960 decided on Feb. 7, 1961

(5) C. A No. 185 of 1966 decided on Cct. 25, 1968.

(6) Cr. As. Nos. 15 & 35 of 1967 decided on Cct. 16,
1968.

(7) [1948] 332 U.S. Rep. 575. (8) L.R
[1964] A C. 1254.
1010

by the Courts. Under the English systemof administration
crimnal jaw, trials for serious offences are heldwith the
aid of the jury and it is frequently inpossible to determ ne
with certitude the specific issues on which the verdict of
the jury is founded. |In crimnal trials under the Code of
Cri m nal procedure, there is no uncertainty in the
determ nation of issues decided. Difficulties envisaged in
Connelly's <case(l) in the application of the rule of issue
est oppel do not therefore arise under our system

But it 1is necessary to notice the true basis of the
rule. Dixon 1., in The King v. WIkes(2) observed at pp
518-519:

" it appears to ne that there is
nothing wong in the viewthat there is an
issue estoppel, if it appears by record of
itself or as explained by proper evidence.
that the same point was determined in favour
of a prisoner in a previous crimnal “trial
which is brought issue on a second crinmna
trial of the sane prisoner. There nust be a
prior proceedi ng deterni ned agai nst t he
Crown necessarily involving an issue which
again arises in a subsequent proceeding by the
Cr own agai nst the same pri soner. The
allegation of the Ctown in the subsequent
proceeding nust itself be inconsistent with
the acquittal of the prisoner in the previous
pr oceedi ng. But if such a condition affairs
arises | see no reason why the ordinary rules
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of issue-estoppel should not apply. Such
rules are not to be confused with those of res
judicata, which in crimnal proceedings are
expressed in the pleas of autre fois acquit
and autre fois convict. They are pleas which
are concerned with the judicial determ nation

of an alleged crimnal liability and in the
case of conviction with the substitution of a
new liability. |ssue-estoppel is concerned
with the judicial est abl i shrment of a

proposition of |law or fact between parties. It
depends upon wel | -known doctri nes whi ch
control the relitigation of issues which are
settled by prior litigation ."
The rule, does not predicate that evidence given at one
trial against the accused cannot again be given in the tria
of the accused for a distinct-offence. As Lord Mrris of
Borty- Y-Gest observed-in Connelly’s case(l) at p. 1325:
" . there is no rule or principle to
the effect that evi dence which has first

been used in~ support of a charge which is
not proved may not be used to, support a
subsequent and di fferent charge,

(1) L.R [1964] A/C. 1254, (2) 77 CL.R

511.

1011

Can it be said in the present case that there has been a
trial of the accused on an issue in a prior litigation, and

an attenmpt is made to relitigate the same? It may be
recal l ed that the respondents were not tried at any crimna
trial in the previous case. The earlier proceeding was for

bi ndi ng over the respondents and 94 others to keep the peace
on the case that it was apprehended that they were likely to
commt breach of peace or disturb publictranquillity. The
primary issue which t he Court was cal l ed wupon to
determ ne was whether there was any apprehension of the

breach of peace or disturbance of ‘public tranquillity ‘which
necessitated the passing of ‘the order requiring the
respondents and others to give security. It is true that in

support of that order the Station House Officer “in his
report had relied wupon four incidents, one of whi ch
specifically set out the details whi-ch fornmed the
subject-matter of’ the trial fromwhich the present ~appea

ari ses. But there was no trial of the respondents for - an
of fence in the earlier proceeding and there was no order of
conviction or acquittal. The rule of issue estoppel cannot,

in our judgment, be extended so as to prevent evidence which
was given in the previous proceedi ng and whi ch was hel d. not
sufficient to sustain the other for being used in support of
a charge of an offence which the State seeks to nmake out.
The rule of issue estoppel prevents relitigation of the
i ssue which has been deternmined in a crimnal trial ‘between
the State and the accused. If in respect of an offence
arising out of a transaction a trial has been taken place
and the accused has been acquitted, another trial in respect
of the offence alleged to arise out of that transaction or
of a related transaction which requires the Court to arrive
at a conclusion inconsistent with the conclusion reached at

the wearlier trial is prohibited by the rule of issue
est oppel . In the present case, there was no trial and no
acquittal. The rejection of evidence given in the earlier

proceeding to sustain an order for binding over t he
respondents to keep the peace does not preclude the trial of
the respondents in respect of the specific incident which
together with the other incident was sought to be made the
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basi s of the order of binding over the respondents.

This Court in L.R Mlwani’'s case(l) declined to apply
the rule of issue estoppel to a case arising under the Sea
Custons Act in which there was an inquiry held by the
Collector of Custons and a crimnal prosecution was then
filed.

In our judgnent, the Hgh Court was in error in
holding that the respondents <could not be tried and
convi cted of offences under s. 324 and 323 |.P. Code because
in the earlier proceeding under s. 107 of the Code of
Crimnal Procedure, evidence with regard to the incident out
of which offences which are the subject-matter of the
present appeal was taken, and was regarded as insufficient
to sustain the order.

(1) Cr, As. Nos. 15 & 35 of 1967 decided on Cct. 16, 1968,
1012

The appeal is allowed, and the order passed by the High
Court /s set aside. ~-As, however, the sentences passed by
the learned Trial Magistrate and confirmed by the Court of
Session were of short duration and the respondents have been
rel eased —on bail, we donot think  that they should be
call ed upon to undergo the remaining sentences. W reduce
t he sentences of inprisonment to the period al ready
under gone. The appeal " is allowed and the order of the
Session Court is restored, subject to the nodification in
the sentence of inprisonnent.

R K P.S. Appeal al | owed.
1013




