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ORDER

't is the prosecution case that in the intervening night of 6th
and 7th June, 1987, deceased Muntaz M an was mnurdered by the
appel l ant and two others. According to the prosecution, the
deceased was attacked when he was sl eeping on the roof of his
house which was wi tnesses by his two sisters who were exam ned
as PW.3 and 10. It is the further case of the prosecution that after
hearing the cries of said sisters of the deceased, PW8 Hanmid
M an, a nei ghbour, cane to the spot and these two eye-wi t nesses
named the appellant ‘and two others as the assailants. PW6
Anmbi ka Choudhary, Chowkidar of village Kaur Bathua within the
jurisdiction of Police Station Uchakagaon in Gopalganj District
al l egedly heard the galata in the early nmorning and went to the spot
where the incident had taken place where he was unable to find out
fromPW.3 and 10 who were the assailants. By that tinme the
I nspector of Police of the above-said Police Station on hearing the
news of the nmurder came to the spot. He recorded the statement of
PW6 which was treated as a conplaint and a case was registered
on the said basis. After conpleting the investigation, a challan was
filed only against the appellant only. During the course of trial, the
trial court having found sonme material agai nst two ot her accused
persons sunmoned t hem under Section 319 of the Code of
Crimnal Procedure. But after the trial, the court found no materia
to convict them hence they were acquitted while accepting the
evi dence of PWs.3, 6, 8 and 10 convicted the appellant for an
of fence puni shabl e under Section 302 | PC.

In an appeal filed by the appellant before the high Court of
Judi cature at Patna, the Hi gh Court disbelieved the evidence of
PW.3 and 10 the two sisters who allegedly witnessed the attack.

So far as evidence of PW.6 and 8 are concerned, the H gh Court

did not rely upon the sanme to base a conviction, but surprisingly on
the basis of certain clothes seized fromthe house of the appell ant
all egedly at his instance the court found the appellant guilty and
confirmed the conviction and sentence inposed by the trial court.

In this appeal it is pointed out to us that the clothes which
according to the prosecution contai ned bl ood when sent to the
serol ogi st, no blood of human origin was found on the said clothes.
That apart the | earned counsel also pointed out that this
incrimnating circunstance of seizing of the bl ood stained clothes
was not put to the appellant when his statement was recorded
under Section 313 of Cr.P.C., therefore, the said circunstance
coul d not have been relied upon by the H gh Court to convict the
appel | ant.

Learned counsel appearing for the State, however, contended
assum ng that evidence of PW.3 and 10 are unbelievable, the
evi dence of PW.6 and 8 was sufficient to convict the appellant.
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He al so submtted that the failure to put the circunstance of the
seizure of blood stained clothes to the accused when his statenent
was recorded under Section 313 of the Code has not prejudiced the
appel  ant, hence, the High Court was justified in convicting the
appel | ant .

Havi ng heard the | earned counsel for the parties and perused
the records, we are of the opinion that the High Court was justified
in rejecting the evidence of PW.3 and 10 for nore than one
reason. So far as evidence of PW8 is concerned, in our opinion, it
cannot be accepted because of his conduct though it is stated that
PW8 cane to the spot on hearing the cries of PW.3 and 10 and
cane to know of the nanes of the assailants still this witness did
not tell anybody else nor did he go to the police to nmake a
conplaint. According to his evidence after hearing of the incident
fromPW.3 and 10 he went away fromthe spot. This is not the
normmal conduct of a human being in a situation |ike that.

So far as PW6 is concerned, his evidence is of no assistance
for the prosecution. He is the village Chowki dar who early in the
norni ng heard sonme galata in the house of the deceased, hence, he
went there. He said that he saw Pws.3 and 10 sitting near the body
of the deceased in a shocked condition, hence, he could not
ascertain the names of the assailants fromthem He on the basis of
certain suspicion had nentioned in his statement to the police that
the appellant was a man of bad character and because the deceased
wi fe was beautiful 'he had committed the nurder. W& do not think
this piece of evidence also be made the basi's of conviction. Even
ot herwi se the High Court did not base the conviction on the
evi dence of PW.6 and 8.

This | eaves us to consider the only piece of evidence relied
upon by the H gh Court to confirmthe conviction of the appellant,
that is the seizure of blood stained clothes of the accused at his
i nstance. As contended by the | earned counsel for the appellant
fromthe material on record there is nothing to show that the bl ood
stains found on the clothes were of human origin. That apart this
incrimnating circunstance of seizure of these clothes which
according to the prosecution were worn by the appellant at the time
of attack, was not put to the accused when his statenment was
recorded under Section 313 of the Code which certai'nly has caused
prejudi ced to the accused because this is the sole basis on which
the H gh Court has convicted the appellant. Therefore, in our
opi nion, this circunstance al so cannot be relied on to base a
convi cti on.

For the reasons stated above, we are of the opinion'that the
courts below were not justified in accepting the prosecution case to
convi ct the appellant. The judgnents of the courts below are set
aside. The appellant is acquitted for all the charges. W are told
that the appellant is on bail, if so, his bail bonds shall stand
di schar ged.




