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ACT:

I ncome-tax Act 1961-Sections 2 (15), 11 and 13(1) (bb)-
Scope of - "Advancenent of any other object of general public
utility not involving the carrying on of any activity for
profit” meaning.

HEADNOTE

The assessee whi ch was an incorporated company, carried
on various activities for pronotion of conmerce and trade in
art silk yarn, art silk cloth and silk <cloth. Its other
objects were to obtain |l|icences for inport of raw materia
needed by its nmenmbers, to obtain |I|icences for ~ export of
cloth manufactured by its nmenbers and to do all other |awfu
things as are incidental or conducive to the attai nnent of
the objects. Its income and property were to 'be applied
solely for the pronotion of its objects and no portion of
the incone or property was to be paid or transferred
directly or indirectly by way of dividend, bonus or profits
to its menbers. In the event of its wnding up or
di ssolution, surplus of assets over liabilities, if  any,
could not be distributed anongst the nenbers but was liable
to be given or transferred to sone ot her conpany having the
sanme objects as the assessee, to be determned by the
nmenbers of the assessee or by the High Court which has
jurisdiction in the matter.

The assessee recei ved income by way of annua
subscription from its nmenbers (the revenue conceded that
this anount was exenpt fromtax) and commi ssion on the basis
of certain percentage of the value of |icences for inport of
foreign yarn and quotas for the purchase of indigenous yarn
The assessee constructed a building out of the amounts
received and the rent received from the tenants was an
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additional source of its incone.

The assessee’s claimfor exenption under section 11(1)
of the Income Tax Act was rejected by the Incone-Tax O ficer
on the ground that its objects were not charitable within
the meaning of section 2(15) of the Act. On the other hand
the Appellate Assi stant  Commi ssi oner hel d t hat the
assessee’s incone was entitled to exenption under section 11
(1) because the activities carried on by the assessee were
in fulfillment of the primary purposes which did not involve
the carrying on of any activity for profit. This view of the
Appel | ate Assi stant Conmi ssi oner  was affirmed by the
Appel l ate Tribunal in appeal by the revenue.

In view of the conflicting decisions anongst different
H gh Courts on the interpretation of the words "not
i nvol ving the carrying on of any activity for profit" in the
definition of charitable purpose in section 2(15) of the
1961 Act the Appellate ~Tribunal referred to this Court,
under section 257 of the Act.

78
the question whether the assessee was entitled to exenption
under section 11(1) of the Act.

It was contended on behalf of the revenue that if the
means to achieve or -carry out the object of general public
utility involve the carrying on of any activity for profit,
the purpose of /the  trust, though falling wthin the
description "any other object of general public utility",
would not be a charitable purpose and the inconme from
busi ness woul d not ‘be exenmpt from tax:

Di sm ssi ng t he appeal
N

HELD: (Per mmjority Bhagwati, Untwalia and Tul zapurkar
JJ)

1. The contention that the objects of the assessee did
not fall wthin the category of "advancerment of any other
obj ect of general public wutility" and were not charitable
within the nmeaning of section 2(15) in that its nmenbers were
nerely specified individuals who did not constitute a
section of the public cannot be allowed to be raised in this
reference. In a reference under s.. 257 of the- lncome Tax,
Act, 1961 the Tribunal is not conpetent to refer to this
Court a question in respect of which there is no conflict of
deci sions anongst different H gh Courts nor can this Court
travel beyond the particular question of lawreferred to it
by the Tribunal on account of conflict in the decisions of
the High Courts. [92 A-B]

2. (a) It is well-settled that where the min or
primary objects are distributive, each and every one of the
objects nmust be charitable in order that the trust of
institution may be upheld as a valid charity.  But if the
primary or doni nant purpose of a trust is charitabl e another
object which by itself nay not be charitable but -which is
nmerely ancillary or incidental to the prinmary or doni nant
purpose would not prevent it frombeing valid charity. [92
D- E]

(b) The test which has to be applied is whether the
object which is said to be non-charitable is the main or
primary object of the trust or institution or it is
ancillary or incidental to the dom nant or prinmary object
which is charitable.[92 F]

Mohd. Ibrahim v. Commi ssioner of |Incone-tax 57 Indian
Appeal 260; East India I ndustries (Madras) Ltd. wv.
Conmi ssi oner of Incone-tax, 65 |TR 611= [1967]3 SCR 356;
Comm ssioner of Inconme-tax, Madras v. Andhra Chanber of
Conmerce, 65 |TR 722=[1965] 1 SCR 565, Conmi ssioner of
I nl and Revenue v. Yorkshire Agricultural Society [1928] 1




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 50

K.B. 611; 13 Tax Case. 58; Institution of Civil Engineers v.
Conmi ssioner of Inland Revenue [1931] 16 Tax Cas. 158
(C.A); referred to

In the instant case the income and property of the
assessee are held under a legal obligation for the purpose
of advancenent of an object of general public utility within
the neaning of s. 2(15) of the Act. The dom nant or primary
purpose of the assessee is to pronote comerce and trade in
art silk yarn etc., which is charitable and the other
objects are in the nature of powers conferred upon the
assessee for the purpose of securing fulfillment of the
dom nant or primary purpose. They woul d no doubt benefit the
menbers of the assessee but this benefit would be incidental
in carrying out the main or prinmary purpose of the assessee.
If therefore the dominant or primary purpose of the
assessee.

79

was charitable the subsidiary objects would not mlitate
against its charitable character —and the purpose of the
assessee would not be any the less charitable. [93 E-Q

3. It is settled | aw that the words "advancenent of any
other object of general public utility" would exclude
objects of private gain; ~but this requirenent is also
satisfied in the present case because the object of private
profit is elimnated by the recognition of the assessee
under s. 25 of the Conpanies Act. 1956 and the objects set
out in clauses 5 and 10 of its Menorandum of “Association [94
C DO

4. \Were the purpose of a trust or institution is
relief of the poor, education or nedical relief, the
requi rement of the definition of "charitable purpose" woul d
be fully satisfied even if an activity for profit is carried
on in the course of the actual carrying out of the prinmary
purpose of the trust or institution. But if the purpose of
the trust or institution is such That it cannot be regarded
as covered by the heads of "relief of the poor, education
and nedical relief" but its claimto be a charitable purpose
rests only on the | ast head "advancenent of any ot her object
of general public wutility" then it requires, for its
applicability, fulfillment of two conditions, nanely, (i)
the purpose of the trust or institution nust be advancenent
of an object of general public utility; and (ii) the purpose
nmust not involve the carrying on of any activity for profit.
[94 G H

M's. Dharandipti v. Comm ssioner of lncome-Tax, [1978]
3 SSC R 1038, referred to.

5. The words "not involving the carrying on of any
activity for profit" qualify or govern only the |ast head of
charitabl e purpose and not the earlier three heads. [94 G

6. The neaning of the words "not involving the carrying
on of any activity for profit" added in s. 2(15) of the 1961
Act is that when the purpose of a trust or institution is
the advancenent of an object of general public utilityit is
that object of general public wutility and not its
acconpl i shment whi ch nust not involve the carrying on of any
activity for profit. [94 H

7. If the argunent of the Revenue that if the neans to
achieve the object of general public wutility involve the
carrying on of any activity for profit, the purpose of the
trust though falling within the description "any other
object of general public utility" would not be a charitable
purpose and the incone from business would not be exenpt
fromtax it right it would not be possible for a charitable
trust whose purpose is pronotion of an object of genera
public utility to carry on any activity for profit at all
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[97 F-H

8. The consequence would be that even if a business is
carried on by a trust or institution for the purpose of
acconplishing or carrying out an object of general public
utility and the income from such business is applicable only
for achieving that object, the purpose of the trust would
cease to be charitable and not only incone from such
busi ness but also inconme derived from other sources woul d
| ose the exenption. Such a far-reachi ng consequence was not
intended to be brought about by the legislature when it
i ntroduced the words "not involving the carrying on of any
activity for profit" in s. 2(15). [98 B-(

80

9. What is inhibited by the words "not involving the
carrying on of any activity for profit" is the Iinking of an
activity for profit “with the object of general public
utility and not its linking with the acconplishnent or
carrying out of the object. It is not necessary that the
acconpl i shnment” of the object or the neans to carry out the
obj ect should not involve an activity for profit. That is
not the nmandate of the newy added words. Wat these words
require is that the object should not involve the carrying
on of any activity for profit. The enphasis is on the object
of general public utility and not on its acconplishnment or
attainment. [98 E- G

Comm ssi oner | of | ncone-tax v. Cochin Chanber of
Conmerce and Industry, 87 |I.T.R 83 and Andhra Pradesh State
Road Transport Corporation v. Conm ssioner of Income-tax,
100 I.T.R 392 approved.

10. If the intention of the Ilegislature were to
prohibit trusts of this nature fromcarrying on-any activity
for profit it would have made such a provision in the
clearest terms that no such trust or institution shall carry
on any activity for profit. [99 E-F]

11. Section 13(1)(bb) introduced in the Act with effect
fromApril 1, 1977 provides that inthe case of a charitable
trust for the relief of the poor, education or nedica
relief which carries on any business, incone derived from
such business would not be exenpt. from tax -unless the
business is carried on in the course of the actual carrying
out of a primary purpose of the trust or institution. \Were,
therefore, a charitable trust falling within any of the
first three categories of charitable purpose set out in
section 2(15) carries on business which is held in trust for
the charitable purpose, incone from such business woul'd not
be exenmpt by reason of section 13(1)(bb) and section 11(4)
woul d, therefore, have no application in the case of a
charitable trust falling within any of the first three-heads
of charitable purpose. Simlarly, on the construction
contended for by the Revenue it would have no applicability
inthe case of a charitable trust falling under-the |ast
head of charitable purpose, because in such a case income
from busi ness would not be exenpt since the purpose would
cease to be charitable. The construction contended for by
Revenue woul d have the effect of rendering s. 11(4) totally
redundant after the enactnent of section 13(1) (bb). A
construction which renders a  provision of the Act
superfluous and reduces it to silence cannot be accepted.

[ 100 CF]

12. If the language of a statutory provision is
anmbi guous and is capable of two constructions that
construction nmust be adopted which will give neaning and

effect to the other Provisions of the enactnment rather than
that which will none. [100 G
13. If a business is held wunder trust or |Ilega
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obligation to apply its incone for pronotion of an object of
general public wutility or it is carried on for the purpose
of earning profit to be utilised exclusively for carrying
out such charitable purpose, the last concluding words in
section 2(15) would have no application and they woul d not
deprive the trust or institution of its charitable
character. What these last concluding words require is not
that the trust or institution whose purpose is advancenent
of an object of general public utility should not carry on
any activity for profit at all but that the purpose of the
trust or institution should not involve the carrying on of
any activity for profit. So long as the purpose does not
i nvol ve the carrying on of any activity for

81
profit, the requirenent of the definition would be net and
it is imaterial how the nonies for achieving or

i mpl ementi ng such ~purpose are found, whether by carrying on
an activity for profit or not. [104 D QG

Conmi'ssi oner of Incone-tax v. Dharnodayan Conpany, 109
I.T.R 527 foll owed.

I ndi'an Chanber of Conmerce  v. Comm ssioner of |ncone-
tax (1975) 101 I.T.R 796 wongly deci ded.

The Trustees of the Tribune, (1939) 7 I|1.T.R 415;
Conmi ssi oner of Income-tax v. Krishna Warrier; 53 1.T.R
176, J. K. Trust v, Commi ssioner of Incone-tax 32 |.T.R 535
and Sol e Trustees Lokshi kshana Trust ~v. Comm ssioner of
I ncome-tax (1975) 101 I.T.R 234 (S.C.)) referred to.

14. It has therefore to be seen whether the purpose of
the trust or institution in fact involves the carrying on of
an activity for profit or in other words whether an activity
for profit is actually carried on as an integral part of the
purpose "as a matter of advancenent of the purpose". There e
Must be an activity for profit andit nust be involved in
carrying out the purpose of the trust-or institution that
is, it must be carrying onin order to advance the purpose
or in the course of carrying out the purpose of the trust or
institution. It is then that the inhibition of /the ex.
Excl usi onary clause would be attracted. [105 G H

15. Every trust or institution nmust have a purpose for
which it is established and every  purpose must for its
acconpl i shnent involve the carrying on of an activity. The
activity must be for profit in order to attract the
excl usionary clause. [106 D

16. The preposition "for" in the phrase "activity for
profit" has nany shades of neaning but when used with the
active principle of a verb it neans "for the purpose of" and
connotes the end with reference to which something is done.
[ 106 E]

17. Where an activity is not pervaded by profit notive
but is carried on prinmarily for serving the charitable
purpose, it would not be collect to describe it as an
activity for profit. But where an activity is carried on
with the predom nant object of earning profit, it would be
an activity for profit, though it wmay be carried on in
advancenent of the charitable purpose of the trust or
institution. Where an activity is carried on as a matter of
advancenent of the charitable purpose, it wuld not be
incorrect to say as a matter of plain English gramar that
the charitable purpose involves the carrying on such
activity, but the predom nant object of such activity nust
be to subserve the charitable purpose and not to earn
profit. [106 F-H

Dharamdi pti v. Comm ssioner of Income-tax, Kerala,
[1978] 3 S.C.R 1038 referred to.

18. The test to be applied is whether the predom nant
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object of the activity involved in carrying out the object
of general public utility is to subserve the charitable
purpose or to earn profit. Were the predom nant object of
the activity 1is to carry out the charitable purpose and not
to earn profit, it wuld not lose its character of a
charitabl e purpose mrely because sone profit arises

82

fromthe activity. The exclusionary clause does not require
that the activity nust be carried on in such a manner that
it does not result in any profit. The restrictive condition
that the purpose should not involve the carrying on of any
activity for profit would he satisfied if profit nmaking is
not the real object.[107 G H]

19. (a) The observations in Lok Shikshana Trust and
I ndi an Chanber of Commerce that activity involved in
carrying out the charitabl e purpose nmust not be notivated by
a profit objective but it must be undertaken for the purpose
of advancenent or carrying out of the charitable purpose are
correct. /But " the ~further observation that whenever an
activity is carried on which yields profit, the inference
nmust necessarily be drawn. in the absence of sone indication
to the contrary, that the activity is for profit and the
charitabl e purpose involves the carrying on of an activity
for profit is not correct. [109 H, |i) A-B

(b) It is not necessary that there nust be a provision
in the constitution of the trust or institution that the
activity shall be carried on a "no profit no | oss" basis or
that the profit shall proscribed. Even if there is no such
express provision. the nature of the charitabl e purpose, the
manner in which the activity for advancing the charitable
purpose is being carried on, and t he surroundi ng
circunstances may clearly indicate that the activity is not
propelled by a domi nant profit notive. What is necessary to
be considered is whether having regard to all the facts and
circunmstances of the case, the domnant object of the
activity is profit nmaking or. carrying out a charitable
purpose. If it is the fornmer the purpose would not he a
charitabl e purpose but if it is the latter the charitable
character of the purpose would not be lost. [110 C D

In the instant case, the activity of obtaininglicences
for inmport of foreign yarn and quotas for purchase of
i ndi genous yarn was not an activity for profit. ~The
predom nant object of the activity was the pronotion of
conmerce and trade in those commodities which was clearly an
obj ect of general public utility and profit-was nerely a by-
product which resulted incidentally in ‘the process of
carrying out charitable purpose. The assessee's profit could
he utilized only for feeding this charitable purpose. The
dom nant and real object of the activity  being the
advancenent of the charitable purpose the nere fact that the
activity vyielded profit did not alter the charitable
character of the assessee
Per Pathak J. (concurring)

In the scheme under the Incone-tax Act. 1961 for
exenption from incone tax of incone derived fromproperty
hel d under trust for <charitable purposes, two safeguards
have been provided. One arises fromthe Iimted definition
of "charitable purpose" by s. 2(15), Incone-tax Act, 1961
and the other is provided by the controls inposed on the
utilisation of accunul ated incone derived from the
charitable trust or institution. The first relates to the
very purpose of the trust or institution, the second to the
application of the resulting incone. In construing what is a
“charitable purpose" under s. 2(15) of purpose Act,
consi derations pertinent to the application of t he
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accunul ated incone should not ordinarily be taken into
account. [114 F-(Q

The first three heads of "charitable purpose" in s.
2(15) of the Act arc defined in specific terns. nanely,
relief of the poor, education and nedical relief. The fourth
head is described generally as a residuary head. The
83
definition of "charitable purpose” wth reference to the
fourth head shows that the purpose is the "advancenent of

any ot her object of general public wutility.. ". The
charitable purpose is not the "object of general public
utility”, it is the advancenent of the object. The
definition defines "charitable purpose" in terms of an

activity. An object by itself cannot connote an activity. It
represents a goal towards which, or in relation to which. an
activity is propelled. The elenent of the activity is
enbodied in the word "advancenent”. |f "charitable purpose"
is defined in terms of an activity, the restrictive clause
"not involving the carrying on of any activity for profit"
nmust necessarily relate to "the advancenent” of the object
contenpl ated. [115 B-C]

The words "activity for - profit" should be taken as
descriptive of the nature of the activity. It is an activity
of a kind intended of yield profit. Conversely if profit has
resulted from an /activity, that has 'does not, wthout
anything nore, classify it as an "activity for profit". [116
B- C

The requirenent . of section 2(15) is satisfied where
there is either a ‘total absence of the purpose of profit-
making or it is so insignificant conpared to the purpose of
advancenent of the object of general public utility that the
donm nating role of the latter renders the former unworthy of
account. If the profit-making purpose holds a dominating
role or even constitutes an equal conponent with the purpose
of advancenent of the object of general public utility, then
the definition in section 2(15) is not satisfied. [116-G H

If the purpose is charitable in reality, the nopde
adopted nust be one which is directed to carrying out the
charitabl e purpose. The carrying on of such a business does
not detract act fromthe purpose which perneates it, the end
result of the business activity being the effectuation of
the charitable purpose. A business activity carried on not
with a viewto carrying out the charitable purpose of the
trust but which is related to a non-charitable purpose falls
outside the scope of the trust. If it is a business entered
into for working out be purpose of the trust or institution
with a viewto realisation of the charitable purpose, the
i ncome therefromwould be entitled to exenption under s. 11
Section 11(4) and section 13(1)(bb) represent the node of
finding finance for working out the purpose of the trust or
institution by deriving income fromthe corpus of “the trust
property and also froman activity carried on in the course
of actual carrying out of the purpose or the trust or
institution. [117 B-E]

A distinction nust be maintai ned between what is nerely
a definition of "charitable purpose" and the powers
conferred for working out or fulfilling that purpose. Wile
the purpose and the powers nust correlate they cannot be
identified with each other. [118 B]

In the instant case the purpose of the assessee falls
within the definition of section 2(15). The objects of the
assessee were to pronote comerce and trade, which have been
held to be an object of general public utility and, there is
nothing to show that the relevant sub-clause of the
Menor andum of  Associ ation involves the carrying on of any
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activity for profit. The renmmining sub-clauses enunerate
powers for which the conpany was constituted. [118 G H]

The Trustees of the Tribune, (1939) 7 |1.T.R 415,
Commi ssioner of Inconme-tax v. Andhra Chanber of Conmerce
(1965) 55 I.T.R 722, referred
84
Sal e Trustees, Loka Shikshana Trust v. Conm ssioner of
I ncome-tax, Mysore (1975) 101 I.T.R 234; Indian Chanber of
Commerce v. Conmissioner of Incone-tax, West Bengal |II
(1975) 101 1. T.R 796 not approved.

Per Sen, J. (dissenting)

The two decisions in Sole Trustees Lok Shi kshana Trust
v. CI.T. (101 ITR 234) and Indian Chanber of Commerce v.
Cl.T. (101 I1TR 796) lay dowmn the law correctly and are
still good law. [119 D

1. The words "not involving the carrying on of any
activity for profit" occurring . in section 2(15) of the Act
quality only the fourth head of charitable purpose nanely
"any other object of general utility" and not the first
three heads. [ 119 E]

2. It _isthe vagueness of the expression "any other
object of general public wutility" occurring in section
4(3) (i) of the 1922 Act which inpelled Parliament to insert
the restrictive word "not involving the carrying on of any
activity for profit.” It is not permissible for the court to
whittle down the plain | anguage of the section. It would be
contrary to all rules of construction-to ignore the inpact
of the newy added words and to construe the definition as
it the newy added words were either not there or were
intended to be otiose and redundant. Such-a construction
woul d frustrate the very object of the |egislation. The
relative sinmplicity of the | anguage brings out the necessary
legislative intent to counteract tax advantages resulting
fromthe 'so-called charities in canouflage. [119 H 120 A-
a

3 . The restriction introduced by the definition of the
term"charitable purpose" in section 2(15) is that the
advancenent of objects of general public utility should not
involve the carrying on of any activity for profit. If it
i nvol ved any such activity the charity would fall  outside
the definition. [120 D E]

4. There is no statutory bar to earn exenption in
respect of income derived froma business undertaking if
such business wundertaking is held under a trust for a
charitabl e purpose. The first essential condition for
exenption under section 11(1) is that the property from
which the income is derived must be held wunder trust or
ot her legal obligation. Section 11(4) gives a statutory
recognition to the principle that the business is property
and if a business is held in trust wholly for a charitable
purpose, the incone therefromwould be exenpt under section
11(1) [121 B-DO

In re. The Trustees of the Tribune (1939) 7 ITR 415;
Al India Spinner’s Association v. C1.T. (1944) 12 |ITR 482;
CIl.T. v. P. Krishna Warriar (1964) 53 ITR 176 C. |.T. v.
Andhra Chanmber of Commerce (1965) 56 | TR 722; J. K. Trust v.
C1.T. (1957) 32 ITR 535 referred to.

5. The restrictive words "not involving the carrying on
of any activity for profit" were deliberately introduced in
the definition to cut down the wide anbit of the fourth head
as a neasure to check avoidance of tax. Engagenment in an
activity for profit by religious or charitable trusts
provi des scope for manipulation for tax evasion. [121 F-Q

6 Even assum ng that the domi nant object of a trust is
the pronotion or 'advancement of any other object of genera
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public utility, if it involves any activity for profit i.e.
any business or comercial activity, then it ceases to be a
charitabl e purpose wthin the nmeaning of section 2(15). In
that event the profits derived from such business are not
liable to exenption under section 11(1)

85
read with section 2(15). The concept of profits to feed the
charity is also of no avail. That is because the concept of

"profits to feed the charity’ can only arise under the first
three heads of 'charitable purpose’ as defined in section
2(15) of the Act, that is, "relief of the poor" "education"
and "medical relief" but they are not germane in so far as
the fourth head is concerned. If the fulfillment of an
object of general public wutility is dependant upon any
activity for profit, it ceases to be a charitable purpose. A
readi ng of section 2(15) and section 11 together shows that
what is frowned upon is an activity for profit by a charity
establ i shed for ~advancement of @ an object of general public
utility in the course of acconplishing its objects. [126 H
127 A-B]

7. I't would be clearly inconsistent to hold that if the
domi nant or primary purpose was ’'charity’ it would be
perm ssible for such-an object of general public utility to
augnent its inconme by engaging in trading or commercia
activity. [131 F]

8. If the object of the trust is advancenent of an
object of general public wutility and it -carried on an
activity for profit, it is excluded from the amnbit of
charitabl e purpose defined in section 2(15). The distinction
is clearly brought out by the provision contained.in section
13(1) (bb) which provides that in case of a charitable trust
or institution for the relief of the poor,  education or
nedi cal relief which carries on any business, any ' incone
derived from such business, unless the business is carried
on in the course of the actual carrying out of a prinmary
purpose of the trust or institution, shall not be excluded
fromthe total income of the previous year. [132 G H]

9. If the advancenent of an  object of general public
utility involves the carrying on of an activity for profit,
it ceases to be a charitable purpose and, therefore, the

income is not exenpt under section ll(l)(a). In case of a
trust falling under any of the first three heads of charity,
nanely, ’'relief of the poor’ ’'education’ and ' nedical

relief’ it may engage in any activity for profit andthe
profits would not taxable if they were utilized for the
primary object of the trust. In other words the business
carried on by themis incidental or ancillary to the primary
object nanely relief of the poor, education and nedica
relief. The concept of ’'profits to feed the charity’
therefore is applicable only to the first three ‘heads of
charity and not the fourth. It would be illogical -to apply
the same consideration to institutions which are established
for charitable purposes of any object of general ' public
utility. Any profit-making activity linked with an object of
general public wutility would be taxable. The theory of the
dom nant or primary object of the trust cannot. therefore,
be projected into the fourth head of charity, nanely,,
"advancenent of any other object of general public utility’
so as to make the carrying on of any business activity
nerely ancillary or incidental to the main object. [134 A-FE]

10. The restrictive words ’'not involving the carrying

on of any activity for profit’ in the definition of
“charitable purpose" ins. 2(15) nmust be given their due
wei ght. Qtherwise, it would have the effect of admitting to

the benefits of’ exenption the fourth in
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determ nate class, nanely, objects of general public utility
engaged in activity for profit contrary to the plain words
of s. 2(15). [134 @G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Tax Reference No. 1A of
73.

Tax Reference wunder section 257 of the Inconme Tax Act
1961 nade by the Incone Tax Appellate Tribunal, Ahmedabad in
R A No. 66 (AHD) of 1971-72 arising out of |I.T.A No. 1697
of 1967-68 deci ded on 10-9-71 Assessnment year 1962-63.
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AND
Tax Reference Nos. 10-14 of 1975

Tax Reference under section 257 of the Income Tax Act,
19(1 made by the I ncome Tax Appellate Tribunal, Ahnmedabad in
R A. Nos. '140-144/ AHD/ 73-74 arising out of I.T.A Nos. 2098-
2102/ AHD) 7172 for assessnent years 1963-64 to ]97-68.

V.S -Desair (in T.R No. 1A/73), B.B. Ahuja and Mss A
Subhashini for the Appellant.

Sanat P. Mehta, Ravinder Narain, A N Haskar and Shr
Narain for the Respondent.

Dr. Devi Pal; P.V. Kapur, S.R Agarwal, Praveen Kunar
and R K. Chaudhary for the Intervener (lndian Sugar MIIs).

Dr. Devi Pal and D.N. Gupta for the Intervener (Benga
Chanber) .

R N. Bajoria, 'S.R Agarwal -~ and Praveen  Kunmar for the
Intervener (Indian Chamber, Calcutta).

F.S. Nariman, N. Nettar, A K Sanghi and O-P. Vaish for
the Intervener (Indian Chanber, New Del hi).

The Judgrment of P.N. Bhagwati, N L. Untwalia and V. D
Tul zapurkar, JJ. was delivered by Bhagwati, J. R S. Pathak
J. gave a separate opinion _and A'P. Sen, J. gave a
di ssenti ng opi ni on.

BHAGMATI, J. These tax references have been nade by the
Tribunal directly to this Court under Section 257 of the
Income Tax Act, 1961 (hereinafter referred to as the Act),
since there is a conflict of opinion anmongst different High
Courts as to the interpretation of the words "not involving
the carrying on of any activity for profit" occurring at the
end of the definition of "charitable purpose"” in clause (15)
of Section 2. Oiginally these references cane up for
hearing before a Bench of three Judges but-having regard to
the great inportance of the question involved and the
serious repercussions, which an adverse decision m ght have
on a |l arge number of public trusts in the country, the Bench
thought it desirable to refer the cases to a larger Bench
and that is how these references have now conme before us.

Though the references are six in nunber. they'relate to
the sane assessee and raise the sane question, only the
assessment years being different. The assessee is the Surat
Art  Silk Cloth Manufacturers Associ ation, a conpany
i ncorporated under the Indian
87
Conpani es Act, 19]3. The original Menorandum of Associ ation
set out the objects for which the assessee was incorporated,
but we are not concerned with it since vital anendments were
made in the Menorandum with effect from 14th July, 1961 at
the time when the assessee was permtted under section 25 of
the Conpanies Act, 1956 to omit the word "linmted" fromits
nane by order of the Central GCovernment and it is the
amended Menorandum which governed the assessee during the
rel evant assessnent years. The anended objects, so far as
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material, were as foll ows:

(a) To pronote comrerce and trade in Art ilk Yarn, Raw
Silk, Cotton Yarn, Art Silk Coth. Silk doth and
Cotton C oth.

(b) To carry on all and any of the business of Art
Silk Yarn, Raw Silk, Cotton Yarn as well as Art
Silk f loth, Silk Coth and Cotton C oth bel ongi ng
to and on behal f of the nmenbers.

(c) To obtain inport Licences for inport of Art Silk
Yarn, Raw Silk, Cotton Yarn and other Raw Mate
rials as well as accessories required by the
menbers for the manufacture of Art Silk, Silk and
Cotton Fabrics.

(d) To obtain Export Licences and export cloth manu-
factured by the nenbers

(e) To buy and sell and deal in all kinds of cloth and
ot her goods and fabrics bel onging to and on behal f
of the Menbers.

(f) X X X

(9) X X X

(h) X X X

(i) X X X

(1) X X X

(k) X X X

(1) X X X

( X X X

(n) To do all other lawful things as are incidental or

conduci ve to the attai nnent of the above objects.
Clause 5 of the Menorandum provided in sub-clause (1) that
the incone and property of the assessee wheresoever derived
shall be applied solely for the pronotion of its objects as
set forth in the

88
Menor andum and sub-clause (2) directedthat no portion of
the incone or property shall be paid or transferred,

directly or indirectly, by way -of dividend, bonus or
otherwi se by way of profit, to persons, who at any tine are
or have been nenbers of the assessee or to any one or nore
of them or to any person claimng through anyone or nore of
them What shoul d happen to the assets in case of w.nding up
or dissolution of the assessee, was set out in clause 10 of
the menorandum and it provided that the property remaining
after satisfaction of all the debts and liabilities shall
not be distributed anongst the nenbers of the assessee but
shall be given or transferred to such other company having
the sane objects as the assessee, to be determi ned by the
menbers of the assessee at or before the tinme of the
di ssolution or in default? by the H gh Court of Judicature
that has or may acquire jurisdiction in the wmatter. The
income and property of the assessee were thus liable to be
applied solely and exclusively for the pronotion of the
objects set out in the nenorandum and no part of such income
cr property could be distributed anongst the nenbers.in any
formor under any guise or utilised for their benefit either
during the operational existence of the assessee or on its.
wi ndi ng up and di ssol ution

The assessee carried on various activities for
promoti on of comrerce and trade in Art Silk Yarn, Silk Yarn
Art Silk doth and Silk doth. The incone of the assessee
was h derived primarily fromtwo sources. One was annua
subscription at the rate of Rs. 3/- per power |oomcollected
by the assessee from its nenbers and the other was
conmi ssion calculated on the basis of a certain percentage
of the value of licences for inport of foreign yarn and
guotas for purchase of indigenous vyarn obtained by the
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assessee for the menbers. There was no di spute between the
parties in regard to the first category of income derived
fromannual subscription collected fromthe nmenbers and it
was conceded by the Revenue to be exenpt fromtax but the
real controversy centered round the taxability of the second
category of incone. The anount collected by the assessee
fromthe nmenbers in respect of |Ilicences for inport of
foreign yarn was credited in an account styled "Vahivati
Kharach" while the anmpbunt collected in respect of quotas of
i ndi genous yarn was credited in another account called
"Bui |l di ng Fund". The assessee constructed a buil di ng out of
the ambunt credited to the "Building Fund" during the
accounting year relevant to the assessnent year 1965-66 and
it was let out to various tenants and the rent received
fromthem augnented theincone of the assessee. The assessee
claimed in the course of assessnment to incone tax for the
assessment year 1962-63 that it-was an
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institution for a charitable purpose and its incone was,
therefore, exempt~ fromtax under Section 11 sub-section ( 1
) of the Act. This claim was rejected by the Incone-tax
officer on the ground that the objects of the assessee were
not charitable withinthe neaning of sec. 2 clause (15). The
assessee carried the matter in appeal " and, in the appeal
the view taken by / the Appellate Assistant Conm ssioner was
that the pur pose of the assessee was pre-dom nantly
devel opnent of Art Silk Industry which was an object of
general public utility, but since thelncone-tax officer had
not exam ned whether the object involved the carrying on of
an activity for profit - and hadal so not consi dered whet her
the other <conditions of section 11 sub-section (1) were
satisfied, the Appellate Assistant Conm ssioner set aside
the order of assessnment and remanded the case to the |ncone-
tax officer with a direction to make a fresh assessnent
after considering these issues.~ The Tribunal on further
appeal at the instance of the Revenue did not agree with the
procedure adopted by the Appellate Assistant Conmi ssioner
and taking the view that the Appel | ate Assi st ant
Comm ssi oner shoul d not have set aside the order of
assessnment and made an order of remand for nmaking a fresh
assessnment but instead, if he wanted any further facts, he
shoul d have called for a remand report fromthe |Incone-tax
of ficer and then disposed of the appeal by decidi ng whether
the assessee was entitled to exenption from tax under
section 11 sub-section (1), the Tribunal directed the
Appel | ate Assistant Commissioner to subnmit a remand report
on the question "whether the objects for which the assessee
conpany has been established are for charitable purposes
within the neaning of section 2(15) and whether it satisfies
the other conditions laid down wunder section 11." The
Appel | ate Assistant Commissioner in his remand report found
in favour of the assessee on both the points referred to him
and after «considering the remand report, the Tribuna
confirmed the view taken by the Appellate Assistant
Conmi ssioner that the primary purpose for which the assessee
was established was to pronote commrerce and trade in Art
Silk and Silk Yarn and Cloth as set out in sub-clause (a) of
Clause (3) of the Menorandum of Association and the other
subjects set out in sub- clause (b) to (e) of clause (3)
were nerely subsidiary objects and since the primary purpose
was plainly advancenent of an object of general public
utility, the first part of the requirement for falling
within the last head of "charitable purpose" in sec. 2
cl ause (15) was satisfied. The Tribunal also agreed with the
Appel | ate Assistant Commi ssioner that this primary purpose
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for which the assessee was constituted did not involve the
carrying on of any activity for profit, because whatever
activity was carried on by the assessee in fulfil-
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ment of the primary purpose was for advancenment of an object
of general public utility and not for profit. The Tribuna
pointed 1 out that there was no dispute in regard to the
fulfillment of the other conditions nentioned in section 11
and held that, in the circunstances, the income of the
assessee was entitled to exenption under sub-section (1) of
section 11. The Revenue, being aggrieved by the decision of
the Tribunal, rmade an application for a reference and since
there was a conflict of decisions between the Calcutta and y
Mysore High Courts on the one hand and Kerala and Andhra
Pradesh High Courts on the other in regard to the true
interpretation of the words "not involving the carrying on
of any activity for profit", ~the Tribunal referred the
guestion "whether on the facts and in the circunstances of
the case,  the assessee is entitled to exenption under sec.
11 (1) (a) of the Income-tax Act, 1961" directly to this
Court. So far as the assessment years 1963-64 to 1967-68 are
concerned, the assessnment proceedings followed the sane
pattern and the Tribunal, following its earlier decision for
the assessment years 1962-63, held the assessee to be exenpt
fromtax in respect of its incone under section 11 sub-
section (1) and thereupon, at the instance of the Revenue an
i dentical question of law for each  assessnment year was
referred by the Tribunal directly to this Court.

Now before we proceed to consider the true neaning and
connotation of the words "not involving the carrying on of
any activity for profit" occurring at the end of the
definition of "charitabl e purpose" in section 2 clause (15),
it will be convenient to dispose of a short contention
raised on behalf of the Revenue in Tax Reference Nos. 10 to
14 of 1975. The Revenue urged that the objects for which the
assessee was incorporated did not fall within the Category
denoted by the words "advancenent of any other object of
general public wutility" since the objects set out in sub-
clauses (b) to (e) of clause (3) of Menorandum of
Associ ation were for the benefit only of the nmenbers of the
assessee and not for the benefit of a section of the public.
It was contended that in order that a Purpose may qualify
for being regarded as an object of general public utility,
it must be intended to benefit a section of the public as
di stingui shed from specified individuals. The section of the
conmunity sought to be benefitted nust be sufficiently
defined and identifiable by same common quality of a public
or inpersonal nature and where there is no  such conmon
quality uniting the potential beneficiaries into a class,
the purpose would not be liable to be regarded 'as a
“charitable purpose". The argunent was that since the
menbers of the assessee did not constitute a section of the
91
public, but were nerely specified individuals, the objects
set out in sub-clauses (b) to (e) of clause (3) which were
neant to benefit only the nenbers of the assessee coul d not
be regarded as objects of general public utility and hence
the assessee could not be said to be an institution for a
"charitabl e purpose" wthin the neaning of section 2 clause
(15).

W do not think it is open to the Revenue to urge this
contention in the present References. These References
havi ng been made under section 257 on account of a conflict
of decisions anobngst different Hi gh Courts in regard to the
true interpretation of the words "not involving the carrying
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on of any activity for profit" in section 2 clause (15), it
is only that particular question which can be decided by
this Court in these References. Section 257 provides that
if, on an application made under section 256, the Tribunals
of the opinion that, on account of a conflict in the
decisions of Hgh Courts in respect of any particular
gquestion of law, it is expedient that a reference should be
nade direct to the Supreme Court, the Tribunal nay draw up a
statement of the case and refer it through its President
direct to the Suprene Court. It is only the particular
guestion of law on which there is a conflict of decisions in
the Hgh Courts that can be referred by the Tribuna
directly to this Court.  Here in the present case the
conflict of decisions anongst the different Hi gh Courts was
as to what is the true scope and neani ng of the words "not
involving the carrying on- of any activity for profit" in
section 2 clause (15) and whet her on account of the presence
of these words, the purpose for which the assessee was
constituted, though falling w thin the words "advancenent of
an object of general public wutility" would not be a
charitable purpose w thinthe meaning of section 2 clause
(15) and it was on account of conflict of decisions on this
guestion that a direct reference was k made to this Court by
the Tribunal. This Court cannot travel beyond the particul ar
guestion of |aw which has been referred to it by the
Tri bunal on account of conflict in the decisions of the Hi gh
Courts. It cannot in a direct reference deal with a question
of law on which there is no conflict of decisions anpbngst
the Hi gh Courts because such a question woul d be outside the
jurisdiction of the Tribunal to refer under section 257. It
is possible that a situation nay arise where there may be
two questions of |law arising fromthe order of the Tribunal
one in respect of which there is a conflict of decisions
amongst different High Courts and the ~other in respect of
which there is no such conflict of decisions and in such a
situation it nmay becone necessary to consider whether one
single reference conprising both questions should be made to
92
the Hgh Court or two references can be nmade, one'to the
H gh Court and the other to this Court. W -do not wi sh to
express any opinion on this rather intriguing question but
one thing is clear that a question of lawin respect of
which there is no conflict of decisions anongst different
Hi gh Courts cannot be referred to this Court under section
257. The contention that the objects of the assessee did not
fall within the category "advancenent of any other object of
general public wutility" and were, therefore, not charitable
within the meaning of section 2 clause (15) cannot, in the
circunstances, be allowed to be raised in these References.
But even if such a contention were permnissible, we do
not think there is any substance init. The law is well
settled that if there are several objects of a trust or
institution, sone of which are charitable and sone  non-
charitable and the trustees or the. nanagers in ‘their
di scretion are to apply the incone or property to any of
those objects, the trust or institution would not be liable
to be regarded as charitable and no part of its inconme would
be exenmpt fromtax. |In other words, where the min or
primary objects are distributive, each and everyone of the
objects must be charitable in order that the trust or
institution mght be upheld as a valid charity Vide Mhd.
| brahim v. Comm ssioner of Incone-tax and East India
I ndustries (Madras) Ltd. v. Commi ssioner of Inconme-tax. But
if the primary or dom nant purpose of a trust or institution
is charitable, another object which by itself nmay not be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 50

charitable but whichis nmerely ancillary or incidental to
the primary or dom nant purpose woul d not prevent the trust
or institution frombeing a valid charity: Vide Conmi ssioner
of I ncone-tax, Madras v. Andhra Chanber of Commrerce(3) The
test which has, therefore, to be applied is whether the
object which is said to be non-charitable is a min or
primary object of the trust or institution or it is
ancillary or incidental to the domi nant or prinmary object
which is charitable. It was on an application of this test
that in Conmissioner of Income-tax v. Andhra Chanber of
Conmer ce (supra), the Andhra Chanber of Commerce was held to
be a valid charity entitled to exenption fromtax. The Court
held that the dominant ‘or primary object of the Andhra
Chanber of Comerce was to pronpte and project trade,
conmerce and industry and to aid stinulate and pronote the
devel opnent of trade, conmmerce and industry and to watch
over and protect the general conmercial interests of India
or any ~part thereof and this was clearly an object of
genera
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public utility and though~ one of the objects included the
taking of steps to urge or -oppose legislation affecting
trade, comrerce or manufacture, which, standing by itself,
May be Iliable to be condemmed as non-charitable, it was
nerely incidental /to the dom nant or prinmary object and did
not prevent the Andhra Chanber of Commerce from being a
valid charity. The Court pointed out that-if "the primary
pur pose be advancenent of objects of general public utility,
it would remain charitable evenif an incidental entry into
the political domain- for —achieving that purpose e.g.
pronotion of or opposition to |legislation concerning that
purpose, was contenplated." The Court also held that the
Andhra Chamber of Conmerce did not cease to be charitable
nmerely because the nenbers of the chanber were incidentally
benefitted in carrying out its main charitable purpose. The
Court relied very strongly on the decisions in Comm ssioner
of Inland Revenue v. Yorkshire, ‘Agricultural Society and
Institution of Civil Engineers wv. Conmssioner of |Inland
Revenue for reaching the conclusion that merely because sone
benefits incidentally arose to the menbers of the society or
institution in the course of carrying out - its main
charitabl e purpose, it would not by itself prevent the
association or institution frombeing a charity. It would be
a question of fact in each case "whether there is so nuch
personal benefit, intellectual or professional, to the
menbers of the society or body of persons as to be incapable
of bei ng disregarded".

It is this criterion which has to be applied in the
present case and if we do so, it is clear that the dom nant
or primary purpose of the assessee was to pronote commerce
and trade in Art Silk Yarn, law Silk, Cotton Yarn, Art Silk
Coth, Silk doth and Cotton Coth as set out in sub-clause
(a) of <clause (3) of the Menorandum and the objects
specified in sub-clauses (b) to (e) of «clause (3) were
nerely incidental to the carrying out of this dom nant or
primary purpose. The objects set out in sub-clauses (b) to
(e) of clause (3) were, in fact, in the nature of powers
conferred upon the assessee. for the purpose of securing the
fulfillment of the dom nant or primary purpose. The Revenue,
it my be conceded, is right in contending that these
objects or powers in sub-clauses (b) to (e) or clause (3)
woul d benefit the menbers of the assessee, but this benefit
woul d be incidental in carrying out the main or primary
purpose formng the basis of incorporation of the assessee.
If, therefore, the dominant or primary purpose of the
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assessee was charitable, the subsidiary objects set out in
sub- cl auses
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(b) to (e) of clause (3) would not mnilitate against its
charitable character and the purpose of the assessee woul d
not be any the less charitable. Now having regard to the
decision of this Court 1in Conm ssioner of Incone-tax v.
Andhra Chanmber of Commerce (supra), there can be no doubt
that the dominant or prinmary purpose to pronote conmerce and
trade in Art Silk Yarn, Raw Silk, Cotton Yarn, Art Silk
Coth, Silk Cdoth and Cotton Coth fell within the category
of advancenent of an object of general public utility. It is
true that according to the decision of the Judicia
Conmittee of the Privy Council in Al India Spinners
Associ ation v. Comm ssi oner  of I ncone-tax, the words
"advancement of any other object of general public utility"
woul d exclude objects of private gain, but this requirenent
was al so satisfied in the case of the assessee, because the
obj ect of / private profit was elimnated by the recognition
of the " assessee under section 25 of the Conpanies Act, 1956
and clauses 5 and 10 of its Meporandum |t rmust, therefore,
be held that the incone and property of the assessee were
hel d under a | egal obligation for the purpose of advancenent
of an object of general public utility within the nmeaning of
section 2 clause (15)

But the question still renmmins whether this primry
purpose of the assessee, nanely, to  pronote comerce and
trade in Art Silk' ; Yarn, Raw Silk, Cotton Yarn, Art Silk
Coth, Silk Coth, and Cotton Coth could be said to be "not
involving the carrying on of any activity for profit.” This
guestion arises on the ternms of section 2 clause (15) which
gives an inclusive definition of "charitable purpose". It
provides that "charitable purpose" _includes "relief of the
poor, education, nedical relief and the advancement of any
ot her object of general public utility not involving the
carrying on of any activity for profit.” It is now well
settled as a result of the decision of this Court in Ms.
Dharandi pti v. Conmi ssioner of ‘Income-tax that the / words
"not involving the carrying on of any activity for profit"
qualify or govern only the |last head of charitabl e purpose
and not the earlier three heads. Were therefore the purpose
of a trust or institution is relief of the poor, education
or nedical relief, the requirement of the definition of
“charitabl e purpose" would be fully satisfied, even if an
activity for profit is carried on in the course of the
actual carrying out of the primary purpose of the trust or
institution. But if the purpose of the trust or institution
is such that it cannot be regarded as covered by the heads
of "relief of the poor
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education and nedical relief", but its claim to be a
charitabl e purpose rests only on the |ast head "advancement
of any other object of general public utility", then the

guestion would straight arise whether the purpose of the
trust or institution involves the carrying on of —any
activity for profit. The |last head of "charitable purpose"
thus requires for its applicability, fulfillment of two
conditions (i) the purpose of the trust or institution mnust
be advancenent of an object of general public utility; and
(ii) that purpose must not involve the carrying on of any
activity for profit. The first condition does not present
any difficulty and, as we have already pointed out above, it
is fulfilled in the present case, because the primary
purpose of the assessee, nanely, pronotion of comrerce and
trade in Art Silk Yarn, Raw Silk Cotton Yarn, Art Silk
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Cloth, Silk Coth and Cotton Cloth is clearly advancenent of
an object of general public utility. But the real difficulty
arises when we turn to consider the applicability of the
second condition. Wat do the words "not involving the
carrying on of any activity for profit" mean and what is the
nature of the limtation they inply, so far as the purpose
of advancenment of an object of general public wutility is
concerned ?

It would be convenient at this stage to refer briefly
to the legislative history of the definition of "charitable
purpose in the Income-tax law of this country, as that would
help us to understand the true neaning and inport of the
words "not involving the carrying on of any activity for
profit". These restrictive words, it may be noted, were not
to be found in the definition of "charitable purpose" given
in sub-section (3) of section 4 of the Indian |Incone-tax
Act, 1922 and they were added for the first time when the
present Act was enacted. Wat were the reasons which
i npel l ed the legislature to add these words of limtation in
the definition of "charitable purpose” is a natter to which
we shall —presently advert. but before we do so, we my
usefully take a look at the definition of "charitable
purpose” in Section 4 sub-section (3) of the Act of 1922.
There, "Charitable purpose" was defined as including "relief
of the poor, education, nedical relief and the advancenent
of any other object /of general public utility" w thout the
additive words "not involving the  carrying on of any
activity for profit". Nowit is interesting to conpare this
definition of "charitable purpose” wth the concept of
"charity" under English Law. The English Law of charity has
grown round the Statute of Elizabeth, the Preanble to which
contained a |ist of purpose regarded as worthy of protection
as being charitable. These purposes have froman early stage
been regarded nerely as exanples and  have through the
centuries been considered as guide
96
posts for the courts in the differing circunstances of a
devel oping and fast changing <civilization and’ econony.
Whenever a question has arisen whether a particul ar purpose
is charitable, the test has al ways been whether it is or is
not within the spirit and intendnent of the Preanble to the
Eli zabeth Statute. The |law has been developed by anal ogy
upon analogy and it is to be found in the |I|arge case of
case-law that has been built up by the courts in over the
years. The result is that the concept of charity in English
Law is as vague and undefined as it is wi de and elastic and
every time there has to be a search for analogy fromthe
Preanmble to the Statute of Elizabeth or from deci ded cases.
An early attenpt to simplify this problem by a
classification under min heads was mnmde by Sir Sanuel
Rom|Ily when he tried to subsunme charitable purposes under
four heads in the followi ng summary submitted by himin the
course of arguments in Mrice v. Bishop of Durham "relief of
the indigent, the advancenent of |earning, the advancenent
of religion and the advancenent of objects of general public
utility". This «classification was adopted in substance by
Lord Macnaghten in his classic list of charitable purposes
in Special Conmissioners v. Pensel where the |earned Law
Lord pointed out that charity in its |egal sense conprises
four principal divisions: trusts for the relief of poverty,
trusts for the advancenent of education, trusts for the
advancenent of religion and trusts for other purposes
beneficial to the community not falling under any of the
precedi ng heads." It will be noticed that the first head inn
the definition of "charitable purpose” both in the Act of
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1922 and in the pursuant Act is taken fromthe sunmary of
Sir Samuel Romilly; the second from the classification of
Lord Macnaghten after omtting the word "advancenent"; the
third is a new head not to be found either in the sumary of
Sir Sanuel Romlly or in the classification of Lord
Macnaghten while the fourth is drawn fromthe last head in
the summary of Sir Sanuel Romilly. The definition of
“charitabl e purpose" in Indian Law thus goes much further
than the definition of charity t be derived fromthe English
cases, because it specifically includes nedical relief and
enbraces all objects of general public utility. In English
Law it is not enough that a purpose falls within one of the
four divisions of charity set out in Lord Macnaghten's
classification. It nust also be wthin the spirit and
i ntendment of the Preanble to the Statute of Elizabeth if it
is to be regarded as charitable. There is no such linitation
so far as Indian Law is concerned even if a purpose is not
within the spirit and- i ntendnent
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of the Preamble to the Statute of Elizabeth, it would be
charitable if it falls within the definition of "charitable
purpose" given in the Statute. Every object of genera
public utility would, therefore, be charitable wunder the
I ndian Law, subject only to the condition inmposed by the
restrictive words /"not involving the carrying on of any
activity for profit" added in the present Act. It is on
account of this basic difference between the Indian and
English aw of charity that Lord Wight uttered a word of
caution in Al India. Spinners’ “Association v. Comm ssi oner
of Incone-tax (supra) against- blind adherence to English
decisions on the subject. The definition of “charitable
purpose" in the Indian Statute nust be construed according
to the |anguage used there and against the background of
Indian life. The English decision my be referred to for
hel p or guidance but they cannot be regarded as havi ng any
bi nding authority on the interpretation of the definition in
the Indian Act.

Wth these prefatory observations, we nay nowturn to
exam ne the crucial words "not involving the carrying on of
any activity for profit". One question of semantics that was
posed before us was-and that is a question which we nust
first resolve before we <can arrive at the true meaning and
ef fect of t hese wor ds- whet her t hese wor ds qual i fy
"advancenent" or "object of general public utility". What is
it that nust not involve the carrying on of-any activity for
profit in order to satisfy the requi renent — of the
definition; "advancement" or "object of general public
utility ? The Revenue contended that it was the former and
urged that whatever be the object of general public utility,
its 'advancement’ or achievenent must not involve the
carrying on of any activity for profit, or in other words,
no activity for profit nmust be carried on for the purpose of
achieving or attaining the object of general public utility.
The argurment was that if the nmeans to achieve or carry out
the object of general public utility involve the carrying on
of any activity for profit, the purpose of the trust or
institution, though falling within the description "any
ot her object of general public utility" would not be a
charitabl e purpose and the incone from busi ness woul d not be
exenpt fromtax. Now, if this argument is right it would not
be possible for a charitable trust or institution whose
purpose is pronotion of an object of general public utility
to carry on any activity for profit at all. Not only would
it be precluded fromcarrying on a business in the course of
the actual carrying out of the primary purpose of the trust
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or institution, out it would also be unable to carry on any
busi ness even though the business is held under trust or
| egal obligation to

98

apply its incone wholly to the charitable purpose or is
carried on by the trust or institution by way of investnent
of its nonies for the purpose of earning profit which, under
the terms of its constitution, is applicable solely for
feeding the charitable purpose. The consequence would be
that even if a business is carried on by a trust or
institution for the purpose of acconplishing or carrying out
an object of general public utility and the incone from such
business is applicable only for achieving that object, the
purpose of the trust or institution would cease to be
charitable and not only incone from such business but al so
i ncomre derived fromother sources would | ose the exenption.
This would indeedbe a far reaching consequence but we do
not think that such a consequence was intended to be brought
about by /'the legislature when it introduced the words 'not
i nvolving the carrying on of any “activity for profit" in
section 2 clause (15). OQur reasons  for saying so are as
fol | ows:

It is clear on a plain natural construction of the
| anguage used by the Legislature that the ten crucial words
"not involving the carrying on of any activity for profit"
go with "object of /general public wutility" and not wth
"advancenment". It ' is the object of ~general public utility
whi ch nmust not involve the carrying on of any activity for
profit and not its ‘advancenent or attainment. Wat is
inhibited by these last ten words is the linking of activity
for profit wth the object of general utility and not its
linking with the acconplishnent or carrying out of the
object. It is not necessary that the acconplishnent of the
object or the neans to carry out the ~object should not
i nvol ve an activity for profit: That is not the mandate of
the newy added words. Wiat these words require that The
obj ect should not involve the carrying on of any activity
for profit. The enphasis is on the object of general public
utility and not on its acconplishnment or attainment. The
decisions of the Kerala and Andhra Pradesh Hi gh Courts in
Conmi ssi oner of |Incone-tax v. Cochin Chanber of Comerce and
I ndustry and Andhra Pradesh State Road Transport Corporation
v. Comm ssioner of Incone-tax in our opinion |lay dow the
correct interpretation of the last ten words, in section 2
clause (15). The true neaning of these last ten words is
that when the purpose of a trust or institutionis the
advancenent of an object of general public utility, it is

that object of general public wutility and not. its
acconpl i shnment or carrying out which nust not |l involve the
carrying on of any activity for profit.
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It is true that the consequences of a suggested
construction cannot alter the neaning of a statutory
provi si on where such nmeaning is plain and unanbi guous, but
they can certainly help to fix its meaning in case of doubt
or anbiguity. Let us exam ne that would be the consequence
of the construction contended for on behal f of the Revenue.
If the construction put forward on behalf of the Revenue
were accepted, then, as already pointed out above, no trust
or institution whose purpose is pronotion of an object of
general public wutility, would be able to carry on any
busi ness, even though such business is held under trust or
legal obligation to apply its income wholly to the
charitable purpose or is carried on by the trust or
institution for the purpose of earning profit to be utilised
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exclusively for feeding the charitable purpose. If any such
business is carried on, the purpose of the trust or
institution would cease to be charitable and not only the
i ncone from such business but the entire income of the trust
or institution from whatever source derived, would | ose the
tax exenption. The result would be that no trust or
institution established for pronotion of an object of
general public wutility would be able to engage in business
for fear that it might lose the tax exenption altogether and
a major source of income for pronoting objects of genera

public utility would be dried up. It is difficult to believe
that the |legislature could have intended to bring about a
result so drastic in its consequence. |If the intention of
the legislature were to prohibit a trust or institution
established for promotion of an object of general public
utility from carrying on -any activity for profit, it would
have provided in the clearest-terns that not such trust or
institution shall carry on any activity for profit, instead
of using /involved “and obscure |anguage giving rise to
I i ngui sti'c problems and pronoting interpretative litigation

The | egi slature woul d have used | anguage | eavi ng no doubt as
to what was intended and not” left its intention to be
gat hered by doubtful inplication froman amendnent made in
the definition clause and that too in |anguage far from
cl ear.

Mor eover, anot her consequence of the construction
convassed on behal f of the Revenue would be that section 11
sub-section (4) would be rendered wholly superfluous and
meani ngl ess. Section 11 sub section (4) declares that for
the purpose of section 11 ’'property held under trust" shal
i nclude a business undertaking and, therefore, a business
can also be held wunder trust for a charitable purpose and
where it is so held, its incone would be exenpt fromtax,
provided of course, the other requisite conditions for
exenption are satisfied. It may be pointed out that section
11 sub-section (4) where it provides that a
100
busi ness may also be properly held wunder trust, does not
bri ng about any change in the |aw, because even prior to the
enactnent of that provision, it was -held by the Judicia
Conmittee of the Privy Council in the Tribune’ s case that
property in the corresponding section 4(3) (i) of the Act of
1922 included business and this principle was affirned by
the pronouncenents of this Court in J. K _Trust  v.
Comm ssi oner of |ncome-Tax and Conmi ssi oner-of |ncone-Tax v.
Krishna Warrier. (3) Section 11 sub-section (4) merely gave
statutory recognition to this principle. Now section 13(1)
(bb), introduced in the Act 1961 with effect from 1st April
1977, provides that in the case of a charitable trust or
institution for the relief of the poor, education or nedica
relief which carries on any business, inconme derived from
such business would not be exenpt from tax unless the
business is carried on in the course of the actual carrying
out of a primary purpose of the trust or institution. Were
therefore, there is a charitable trust or institution
falling wthin any of the first three -categories of
charitabl e purpose set out in section 2 clause (15) and it
carries on business which is held by it under trust for its
charitabl e purpose, incone from such business would not be
exenpt by reason of section 13(1)(bb). Section 11 sub-
section (4) would, therefore, have no application in case of
a charitable trust or institution falling within any of the
first three heads of 'charitable purpose’. Sinilarly, on the
construction contended for on behalf of the Revenue, it
woul d have no applicability also in case of a charitable
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trust or institution falling under the Ilast head of
"charitabl e purpose’ because according to the contention of
the Revenue, even if a business is held wunder trust by a
charitable trust or institution for pronotion of an object
of general public utility, incone from such business woul d
not be exenpt since the purpose would cease to be
charitable. The construction contended for on behalf of the
Revenue woul d thus, have the effect of rendering section 11
sub-section (4) totally redundant after the enactment of
sec. 13(1)(bb). We do not think, we can accept such a
construction which renders a provision of t he Act
superfluous and reduces it to silence. If there is one rule
of interpretation nore well settled than any other, it is
that if the language of a statutory provision is ambi guous
and capable of two constructions, that construction nust be
adopted which wll give neaning and effect to the other
provi sions of the enactnent rather than that which will give
none. The  construction which we are placing of section 2
clause (15) leavesa certain area o ; operation to section
11 sub-section (4) notw thstandi ng the enactnent of section
101
13(i) (bb) and we nust, therefore, in any event prefer that
construction to the one submtted on behalf of the Revenue.

We rmust, however, refer to the decision of this Court
in Indian Chanber of Commerce v. Conm ssioner of |ncome-tax
because that is the decision on which the strongest reliance
was placed on behalf of the Revenue. The -question which
arose for decisionin that case n was whether incone derived
by the Indian Chanber or Commerce from arbitration fees
| evied by the Chanber, fees collected f or i ssui ng
certificates of origin-and share of profit for issue of
certificates of weighnent and neasurenent was exenpt from
tax under section 11 read with section 2 clause (15) of the
Act. The argument of the Indian Chanber of Conmerce
(hereinafter referred as the assessee) was that its objects
were primarily pronotional and protective of Indian trade
interests and other allied service operations and they fel
within the broad sweep of the expression "advancenent of any
ot her object of general public utility" and its purpose was,
therefore, charitable within the nmeaning of section 2 clause
(15) and its income was exenpt fromtax under section 11
The Revenue, on the other hand, contended that though the
objects of the assessee were covered by the expression
"advancenent of any other object of general public utility"
the activities of the assessee which vyielded incone were
carried on for profit and the advancenent of acconplishment
of these objects of the assessee, therefore, involved
carrying on of activities for profit and hence the purpose
could not be said to be charitable and the inconme fromthese
activisns could not be held to be exenpt fromtax. These
rival contentions raised the sane question of interpretation
of section 2 clause (15), which has arisen in the present
case. Krishna |lyer, J. speaking on behalf of the Court
| anented the obscurity and conplexity of the [|anguage
enployed in section 2 clause (15) a sentinment with which we
conpletely agree-and after referring, to the history of the
provision the |earned Judge proceeded to explain what
according to himwas the true interpretation of the |ast
concl uding words in section 2 clause (15). The | earned Judge
sai d:

"So viewed, an institution which carries out

charitabl e purposes out of i ncome "derived from
property held under trust wholly for charitable
purposes" may still forfeit the claimto exenption in

respect of such takings or incomes as may cone to it
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frompursuing any activity for profit. Notw thstandi ng
the possibility of obscurity and of dual neani ngs when
the enphasis is shifted from "advancenent" to "object"
used in section 2(15), we are clear in our mnds that
by the
102
new definition the benefit of exclusion from tota
i ncome is taken away wherein acconplishing a charitable
purpose the institution engages itself in activities
for profit. The Cal cutta decisions are right in |inking
activities for profit with advancenent of the object.
[f you want immunity from taxation, your nmeans of
fulfilling charitable purposes, nust be unsullied by
profit-making ventures. The advancenent of the object
of general public utility must not involve the carrying
on of any activity for profit. If it does, you forfeit.
The Kerala decisions fall into the fallacy of
enphasi zi ng'the 1inkage between the objects of public
utility and the activity carried on. According to that
vi ew, whatever the activity, if it is inter wined wth,
wrapped in or entangled wth the object of charitable
purpose even if profit results, therefrom the imunity
fromtaxation is still available. This will result in
absurd conclusions. ~Let us take this very case of a
chanber of commerce which strives to pronote the
general interests of the trading conmunity. If it runs
certain special types of services for  the benefit of
manuf act urers and charges renuneration fromthem it is
undoubtedly an activity which, if carried on by private
agenci es, woul d be taxable. Wiy shoul d the . Chanber be
granted exenption for making i ncone by nethods which in
the hands of other people would have been exigible to
tax ? This would and up in the conclusion that a
chanmber of conmerce may run _a printing press,
adverti senent business, market exploration activity or
even export pronotion business and | evy huge suns from
its custoners whet her they are nenbers of the
organi sation or not and still claima blanket exenption
fromtax on the score that the objects cf genera
public utility which it has set  for itself “inplied
these activities even though profits or surpluses my
arise therefrom Therefore, the enphasis is not on the
object of public utility and the carrying on of related
activity for profit. On the other hand, iif  in the
advancenent of these objects the chanber resorts to
carrying on of activities for profit, then necessarily
section 2(15) cannot confer cover. The advancenent of
charitable objects must not involve profit naking
activities. That is the mandate of the new amendnment".
It will thus be seen that Krishna Iyer, J. accepted the
contention of the Revenue that the nmeans of acconplishing or
carrying out an object of general public utility must not
i nvol ve the carrying on of any activity for profit or to use
the words of the | earned Judge "nust be unsullied
103
by profit-nmaking ventures" and even if a business is carried
on by n A trust or institution for earning profit to be
applied wholly for an object of general public utility, the
trust or institution would forfeit the claimfor exenption
fromtax. The view taken by himwas that the benefit of the
exenption would be taken away where in acconplishing or
carrying out an object of general public utility, the trust
or institution engages itself in activity for profit or in
other words, the trust or institution should not resort to
carrying on of an activity for profit for the purpose of
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acconpl i shment or attai nment of the object of general public
utility. This view clearly supports the construction
canvassed on behalf of the Revenue for our acceptance, but,
with the greatest respect to the | earned Judges who deci ded
the I ndian Chanber of Commerce case, we think, for reasons
al ready di scussed, that this viewis incorrect and we cannot
accept the sane.

We have already examined the |anguage of section 2
cl ause (15) and pointed out how the plain natural mneaning of
the words wused by the Legislature in that definitiona
cl ause does not accord wth the contention of the Revenue.
We have said enough on the subject and nothing nore need be
said about it. It is ‘enough to point out that in a
subsequent deci sion in Conm ssioner of |Incone-tax vs.
Dhar nrodayan Conpany which came by way of an appeal fromthe
judgrment of the Kerala H gh Court, this Court itself has, in
effect and substance, departed. fromthis view and adopted
the same construction which has comrended itself to us. The
guestion which arose in this case was whether the incone
frombusiness of  conducting kurries carried on by the
assessee was —exenpt fromtax. The contention of the Revenue
was that since the assessee was an institution established
for pronoting an object of general public utility and this
pur pose was sought to be achieved out of the inconme of the
busi ness of conducting kurries, the |ast caoncludi ng words of
section 2 clause (15) were attracted and the incone of the
assessee was disentitled to exenption from tax. This
contention was, however, rejected by the Kerala Hi gh Court
whi ch took the view that the business of conducting Kurries
was held wunder trust to apply its incone for the charitable
purpose of the assessee and was rot carried on as a nmatter
of advancenent of that charitable purpose and hence it was
not possible to say that the purpose of the assessee
invol ved the carrying on of an activity for profit so as to
attract the mschief of the last few words in section 2
clause (15). Krishna Iyer, J., in- the Indian Chanber of
Conmer ce case, Wwhile discussing the judgnent of the Kerala
Hi gh Court in the Dharnpodayan case, observed, consistently
with the interpretation placed by himon the | ast concl udi ng
words in section 2 clause (15), that the decision
104
of the Kerala High Court in this case proceeded on a wong
test and inpliedly, therefore, was incorrectly decided. But
this court while disposing of the appeal fromthe decision
of the Kerala Hgh Court differed fromthe view taken by
Krishna lyer, J. and upheld the Judgnment of the Keral a High
Court. This Court pointed out that the facts of Dharnodayan
case were not before Krishna lyer, J. and that the test
applied by Kerala High Court was held by himto be wong on
the assunption that the case fell under the |ast clause of
section 2 clause (15) but, in fact, this assunption was
invalid, as Dharnmodayan case was not one falling under the
last part of the definitional clause. The finding of the
Kerala High Court was that the business of conducting
kurries was a business held under trust for applyingits
income to the charitable purpose and it was not carried on
as a mtter of advancement of the primary purpose of the
trust or in the course of carrying out such purpose and it
could not, therefore, be said that the primary purpose of
the trust involved the carrying on of an activity for profit
within the neaning of the |last concluding words in section 2
clause (15). This Court thus held in no uncertain ternms that
if a business is held under trust or |egal obligation to
apply its incone for promotion of an object of genera
public utility or it is carried on for the purpose of
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earning profit to be wutilised exclusively for carrying out
such charitable purpose, the Ilast concluding words in
section 2 clause (15) would have no application and they
woul d not deprive the trust or institution of its charitable
character. What these last concluding words require is not
that the trust or institution whose purpose is advancenent
of an object of general public utility should not carry on
any activity for profit at all but that the purpose of the
trust or institution should not involve the carrying on of
any activity for profit. So long as the purpose does not
involve the carrying on of any activity for profit, the
requirement of the definition would be net and it is
i material how the nonies for achieving or inplenenting such
purpose ' are found, whether by carrying on an activity for
profit or not. We nmay point out that even in Sol e Trustees
Lokshi kshan Trust v.  Conmissioner of |ncome Tax, a decision
whi ch, as we shall” presently point out, does not conmend
itself to us on another point, the sane interpretation has
been accepted by thi's Court.

We nust then proceed to consider what is the nmeani ng of
the requirenent that where the purpose of a trust or
institution is advancenent of an object of general public
utility, such purpose nust- not involve the carrying on of
any activity for profit.. The question that is necessary to
be asked for this purpose is as to when can the purpose of a
trust or institution be said to involve the carrying on of
any activity
105
for profit. The word "involve" according to the Sherter
Oxford Dictionary "to enwap in anything, to enfold or
envel op; to contain or inmply". The activity for profit nust,
therefore, be interwined or wapped up with or inplied in
the purpose of the trust or institution or in other words it
must be an integral part of such purpose. But the question
again is what to do we understand by these verbal |abels or
formul ae what is it precisely that they mean ? Now there are
Two possible ways of | ooking at this problem of
construction. One interpretation is that according to the
definition what 1is necessary is that the purpose nmust be of
such a nature that it involves the carrying on of any
activity for profit in the sense that it cannot be achieved
without carrying on an activity for profit. Onthis view, if
the purpose can be achi eved without the trust or institution
engaging itself in an activity for profit, it cannot be said
that the purpose involves the carrying on of an activity for
profit. Take for exanple a case where a trust or institution
is established for pronotion of sports without setting out
any specific node by which this purpose is intended to be
achi eved. Now obviously pronotion of sports can be achieved
by organi sing cricket matches on free admi ssion or no profit
no loss basis and equally it can be achi eved by organi sing
cricket matches wth the predoninant object of ‘earning
profit. Can it be said in such a case that the purpose of
the trust or institution does not involve the carrying on of
an activity for profit, because pronotion of sports can be
done without engaging in an activity for profit. |If this
interpretation were correct, it would be the easiest thing
for a trust or institution not to, nention in its
constitution as to how the purpose for which it is
established shall be carried out and then engage itself in
an activity for profit in the course of actually carrying
out of such purpose and thereby avoid liability to tax. That
woul d be too narrow an interpretation which would defeat the
obj ect of introducing the words "not in the carrying on of
any activity for profit". We cannot accept such a
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construction which enmmscul ates these |ast concl uding words
and renders them neaningless and ineffectual. The other
interpretation is to see whether the purpose of the Trust or
institution in fact involves the carrying on of an activity
for profit or in other words whether an activity for profit
is actually carried on as an integral part of the purpose or
to use the words of Chandrachud, J. as he then was in
Dhar nmodayan case, "as a matter of advancenent of the
purpose". There nmust be and activity for profit and it nust
be involved in carrying out the purpose of the trust or
institution or to put it differently, it must be carried on
in order to advance the purpose or in the course of carrying
out the purpose of the trust or institution. It is then that
the inhibition of the 8-868SCl/79
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exclusionary clause would be  attracted. This appears to us
to be a nore plausible construction which gives meaning and
effect to the |ast concludi ng words added by the |egislature
and we' prefer to —accept it.” O course, there is one
qual i fication which nust be nentioned here and it is that if
the constitution of a trust- or- institution expressly
provides that the purpose shall be carried out by engagi ng
in an activity which has a predomnant profit notive, as,
for exanple, where the purpose is specifically stated to be
pronoti on of sports by holding cricket natches on commercia
lines with a viewto making profit, there would be no scope
for controversy, because the purpose would, on the face of
it, involve carrying on of an activity for profit and it
woul d be non-charitable even though no activity for profit
is actually <carried on-or, in the exanple given, no cricket
mat ches are in fact organised.

The next question that arises is as to what is the
nmeani ng of the expression "activity for profit". Every trust
or institution must have a purpose for which it is
establ i shed and every purpose must for its acconplishnent
involve the carrying on of an activity. The activity nust
however, be for profit in order to attract the exclusionary
cl ause and the question therefore is when can an activity be
said to be one for profit? The —answer to the question
obvi ously depends on the correct — connotation of the
proposition "for". This proposition has nany -shades of
meani ng but when used wth the active participle of averb
it means "for the purpose of" and connotes the end wth
reference to which something is done. It is not therefore
enough that as a matter of fact an activity results in
profit but it nust we carried on with the object of earning
profit. Profit-making nust be the end to which the activity
must be directed or in other words, the predom nant object
of the activity nmust be making of profit. Wiere the activity
is not pervaded by profit notive but is carried on primarily
for serving the charitable purpose, it would not be correct
to describe it as an activity for profit. But where, on the
ot her hand, an activity is carried on with the predoni nant
object of earning profit, it would be an activity for
profit, though it may be carried on in advancenent a of the
charitabl e purpose of the trust or institution. Were an
activity is carried on as a matter of advancenent of the
charitabl e purpose or for the purpose of carrying out the
charitable purpose, it would not be incorrect to say as a
matter of plain English grammar that the charitabl e purpose
i nvol ves the carrying on of such activity, but the
predom nant object of such activity nmust be to subserve the
charitabl e purpose and not to earn profit. The charitable
pur pose shoul d not be subnmerged by the profit making notive;
the latter should not nasquerade under the guise of the
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trust, as pointed out by one of us (Pathak, J.) in Ms

Dhar nodi pt i v. Commi ssioner of |Incone Tax, Kerala (supra)

must be "essentially charitable in nature" and it nust not
be a cover for carrying on an activity which has profit
maki ng as its predom nant object. This interpretation of the
excl usionary cl ause in section 2 «clause (15) derives
consi derabl e support fromthe speech nmade by the Finance
Mnister while introducing that provision. The Finance
M ni ster expl ai ned the reason f or i ntroduci ng this
exclusionary clause in the foll ow ng words;

"The definition  of "charitable purpose" in that
clause is at present so widely worded that it can be
taken advantage of even by comercial concerns which
whil e ostensibly severing a public purpose, get fully
paid for the benefits provided by them namely, the
newspaper industry which while running its concern on

commercial I|ines can claim that by circul ating
newspapers it was inproving the general know edge of
the public. In order to prevent the msuse of this

definition in such cases, the Select Comittee felt

that the 1 words "not involving the carrying on of any

activity for profit" should be added to the definition
It is obvious that the exclusionary clause was added with a
view to over-com ng the decision of the Privy in the Tribune
cases where it was held that the object of supplying the
conmunity with an ‘organ of educated public option by
publication of a newspaper was an object of general public
utility and hence charitable in character, even though the
activity of publication of the newspaper was  carried on
commercial lines wth the object of earning profit. The
publication of the newspaper was an activity engaged in by
the trust for the purpose of <carrying out its charitable
purpose and on the facts it was clearly an activity which
had profit-making as its predom nant object, but even so it
was held by the Judicial Conmittee that since the purpose
served was an object of general public utility, it was a
charitable purpose. It is clear from the speech of the
Finance Mnister that it was with aview to setting at
naught this decision that the exclusionary clause was added
in the definition of ’'charitable purpose . The test which
has, therefore, now to be applied is whether the predom nant
object of the activity involved in carrying out the object
of general public utility is to subserve the  charitable
purpose or to earn profit. Wuere profit-making is the
predom nant object of the activity, the purpose, though an
object of general public wutility, would cease to be a
charitabl e purpose. But where the predom nant object of the
activity is to carry out the charitable purpose and not to
earn profit, it would not lose its character of a charitable
pur pose nerely because
108
some profit arises from the activity. The exclusion -any
cl ause does not require that the activity nust be carried on
in such a manner that it does not result in any profit. It
woul d indeed be difficult for persons in charge, of a trust
or institution to so carry on the activity that the
expendi ture bal ances the incone and there is not resulting
profit. That would not only be difficult of practica
realisation but would also reflect wunsound principle of
managenent. W therefore, agree with Beg. J. when he said in
Sol e Trustee, Lok Sikshana Trust case (supra) that "if the
profits must necessarily feed a charitable purpose under the
terns of the trust, the nere fact that the activities of the
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trust yield profit will not alter the charitabl e character
of the trust. The test now is, nore clearly than in the
past, the genui neness of the purpose tested by the
obligation created to spend the npney exclusively or
essentially on charity." The |earned Judge al so added that
the restrictive condition "that the purpose should not
i nvolve the <carrying on of any activity for profit would be
satisfied if profit-making is rot the real object" (enphasis
supplied). W wholly endorse these observati ons.

The application of this test may be illustrated by
taking a sinple exanple. Suppose the Gandhi Peace Foundati on
whi ch has been established for propagation of Gandhian
t hought and phil osophy, which would admittedly be an object
of general public wutility, undertakes publication of a
nonthly journal for the purpose of carrying out charitable
obj ect and charges a small price which is nore than the cost
of the publication and |leaves.a little profit, would it
deprive the Gandhi Peace Foundation of its charitable
character / ? ~The pricing of “the nmonthly journal would
undoubtedly 'be made in such a nmanner that it |eases sone
profit for the Gandhi Peace Foundation, as, indeed, would be
done any prudent and w se nanagenent, but that cannot have
the effect of polluting the charitable character of the
pur pose, because the predom nant object of the activity of
publication of the nonthly journal would be to carry out the
charitable purpose /by propagating Gandhian thought and
phi |l osophy and not to make profit or in-other words, profit-
maki ng would not be the driving force behind this activity.
But it is possible that in a given case the degree or extent
of profit-making may be of such a nature as to reasonable
lead lo the interference that the real object of the
activity is profit-naking and not serving the charitable

purpose. |If, for exanple, in the illustration given by us,
it is found that the publication of the nonthly journal is
carried on wholly on conmercial lines and the pricing of the
nmonthly journal is nade on the sane basis on which it woul d
be made by a commrercial organisation leaving a large nmargin
of profit.
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it mght be difficult to resist the inference that the
activity of publication of the journal is carried on for
profit and the purpose is non-charitable. W may take by way
of illustration another exanple given by Krishna lyer, J. in

the Indian Chanber of Commerce case where a blood bank
collects blood on paynent and supplies blood for a higher
price on conmercial basis. Undoubtedly, in such a case, the
bl ood bank would be serving an object of general public
utility but since it advances the charitabl e object by sale
of blood as an activity carried on with the object of nmaking
profit, it woul d be difficult to call its purpose
charitable. Odinarily there should be no difficulty in
det ermi ni ng whet her the predom nant object of an activity is
advancenent of a charitable purpose or profit-making. But
cases arc round to arise in practice which may be on the
border line and in such cases the solution or the problem
whet her the purpose is charitable or not may involve much
refi nement and present real difficulty.

There is, however, one conmment which is necessary to
be made whilst we are on this point and that arises out of
certain observations made by this Court in Sole Trustee Lok
Si kshana Trust case (supra) as well as Indian Chanber of
Conmerce case. It was said by Khanna, J. in Sole Trustee Lok
Si kshana Trust cases; "..................

.......... if the activity of a trust consists of
carrying on a business and there are no restrictions on
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its making profit, the court would be well justified in
assumng in the absence of sonme indication to the
contrary that the object of the trust involves the
carrying on of an activity for profit."
And to the same effect, observed Krishna Iyer, J. in the
I ndi an Chanmber of Commerce case when he said:

"An undertaking for a business organisation is
ordinarily assuned for profit unless expressly or by
necessary inplication or by devel opment surrounding
ci rcunmst ances the making of profit stands |oudly
negatived a pragmatic condition, witten or unwitten
proved by a prescription of profits or by long years of
i nvariable practices or spirit from sone strong
surrounding circunstances indicative of anti-profit
notivation such a condition will nullify for charitable
pur pose. "

Now we entirely agree wth the |[|earned Judges who deci ded
these two cases that ~activity involved in carrying out the
charitable purpose nust not be notivated by a profit
objective but it must be undertaken for the purpose or
advancenent or-carrying out of the charitable purpose.

110

But we find it difficult- to accept their thesis that
whenever an activity is-carried on which yields profit, the
i nference nust necessarily be drawn, in the absence of sone
indication to the contrary, that the activity is for profit
and the charitable purpose involvesthe carrying on of an
activity for profit. W do not think the Court would be
Justified in drawi ng any such inference nmerely because the
activity results in profit. It i's in our opinion not at al
necessary that there nust be a provision in the constitution
of the trust or institution that the  activity ‘'shall be
carried on profit no loss basis or that profit shall be
prescribed. Even if there is no such express provision, the
nature of the charitable purpose, the nanner in which the
activity for advancing the <charitable purpose is being
carried on and the surrounding circunstances nmay clearly
indicate that the activity 1is not propelled by a dom nant
profit notive. Wat is necessary to be considered is whether
having regard to all the facts and circunstances ~of the
case, the dom nant object of the activity is profit-making
or carrying out a charitable purpose. Ifitis the forner,
the purpose. would not be a charitable purpose, but, if it
is the latter, the charitable character of the purpose woul d
not be | ost.

If we apply this test ill the present case, it is clear
that the activity of obtaining Ilicences for ~import of
foreign yarn and quotas for purchase of indigenous yarn
which was carried on by the assessee, was k not an activity
for profit. The predom nant object of this activity was
pronmoti on of comrerce and trade in Art Silk Yarn, Raw Silk
Cotton Yarn, Art Silk Cdoth, Silk doth and Cotton d oth,
which was clearly an object of general public utility an(l
profit was nmerely a bye-product which resulted incidentally
in the process of carrying out the charitable purpose. It is
significant to note that the aSsessee was a Conpany
recogni sed by the Central Governnment under Section 25 of the
Conpani es Act, 1956 and under its Menorandum of Associ ation
the profit arising from any activity carried on by the
assssee was liable to be applied solely and exclusively for
the pronotion of trade and comerce in various compdities
which we have nmentioned above and no part of such profit
could be distributed anbngst the nenbers in any form or
under any guise. The profit of the assessee could be
utilised only for the purpose of feeding this charitable
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purpose and the dominant and real object of the activity of
the assessee being the advancenment of the charitable
purpose, the nere fact that the activity yielded profit did
not alter the charitable character of the assessee. W are
or the viewthat the Tribunal was right in taking the view
that the purpose for which the assessee was established was
a charitable purpose within the neaning of section 2 cl ause
(15) and
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the incone of the assessee was exenpt fromtax under sec.
[1. The A question referred to us in each of these
references must, therefore, be answered in favour of the
assessee and agai nst the Revenue.

The Revenue will pay the costs of the assessee in two
sets; one in one Reference Case No. 1A/ 73 and the other in
Ref erence Cases Nos. 10-14 of 1975.

PATHAK, J.-To the ~judgment prepared by ny |earned
br ot her  Bhagwati, | propose to add a separate judgment,
Per suaded by the considerable inportance of the question
whi ch ari'ses and because of a sonewhat different perspective
i n which the point appearsto ne.

The controversy in these references centres on the true
interpretation of the words "not involving the carrying on
of any activity for profit" in the definition of the
expression "charitabl e purpose" by s. 2(15) of the Incone
Tax Act, 1961

The preceding enactnent, the |Indian Incone Tax Act,
1922 provided, by's. 4(3)(i), for the exclusion fromthe
total income of an assessee of ~ any incone  derived from
property held wunder trust or other |egal obligation wholly
for charitable purposes. The words "charitabl e purpose" were
defined as including "relief of the poor, education, nedica
relief and the advancenent of any other object of genera
public utility."

The terms in which the benefit was conferred were not
sufficient, it appears, to provide against its msuse by a
certain class of tax payer. Advantage was taken of the
judicial construction given by the courts to the content of
the provision. As long ago as | 939, the Privy Council had
in The Trustees of the ‘Tribune (1) held that the object of
a trust of supplying the public wth an organ of educated
public opinion constituted an object of —general public
utility and was a charitable object. It was found that the
newspaper and press had not been established for the private
profit of the testator or any other ~individual.: The
circunstance that the purpose of the trust envisaged a
commercial activity, the newspaper charging its readers and
advertises at ordinary commercial rates, was held not to
detract fromthe conclusion that it was an object of genera
public utility. While enacting the Incone Tax Act, /1961
Parliament added a new dinension to the definition of
“charitable purpose". A restrictive cl ause has been
inserted, and s. 2(15) of the Act defines "charitable
purpose” as including "relief of the poor, education
nedi cal relief, and the advancenent of ally other object of
general public utility y not
112
involving the <carrying on of any activity for profit." The
Fi nance M nister explained in Parlianent:-

"The other objective of the Select Committee,
limting the exenption only to trusts and institutions
whose object s a genuine charitable purpose has been
achieved by anmending the definition in clause 2(15).
The definition of ’charitable purpose’ in that clause
is at present so widely worded that it can be taken
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advant age of even by commercial concerns which, while
ostensi bly serving a public purpose, get fully paid for
the benefits provided by them nanmely, the newspaper
i ndustry, which while running its concern on commercia
lines can claimthat by circulating newspapers it was
i mprovi ng the general know edge of the public. In order
to prevent the msuse of this definition in such cases,
the Select Committee felt that the words 'not involving
the carrying on of any activity for profit’ should be
added to the definition. 1)

The new schene, besides redefining "charitable purpose”,
added a second safeguard directed to protecting the grant of
the tax benefit at another point. A new set of provisions
controlled the utilisation of the accunul ated incone derived
fromthe charitable trust or institution

Section 11 of the Act, in its material provisions, as

originally franmed decl ared:

113

"(1) Subject” to the 'provisions of sections 60 to
63, the followi ng income shall not be included in the
total income” of the previous year of the person in
receipt of the incone-

(a) income derived fromproperty held under trust
whol ly for charitable:. purposes, to the extent to
whi ch such incone is applied to such purposes in India;
and, where any-~ such income is accunul ated for
application to such purposes in India, to the extent to
whi ch the income so accumulated i's not in excess of
twenty-five per cent of the incone fromthe property or
rupees ten thousand, whichever is higher

(b) income derived from property held under trust
in part only for such purposes, the trust having been
created before the comencement of this Act, to the
extent to which such incone is applied to such purposes
in India; and where any such incone is finally set
apart for application to such purpose in India, to the
extent to which the income so set

apart is not in excess of twenty-five per cent, of the
income. A fromthe property held under trust in part;

(C) e

(2) Where the persons in receipt of the income
have conplied with the follow ng conditions, the
restriction specified in clause (a) or «clause (b) of
sub-section (1) as respects accurmulation or setting
apart shall not apply for the period during which the
said conditions remain conplied wth-

(a) such persons have, by no ice in witing given
to the Incone-tax officer in the prescribed manner
specified the purpose for which the inconme is  being
accunul ated or set apart and the period for which the
income is to be accunulated or set apart, which shal
in no case exceed ten years;

(b) the noney so accunulated or set apart is
invested in any Government security as defined in
clause (2) of section 2 of the Public Debt Act, 1944
(XVIIl of 1944), or in any other security which may be
approved by the Central Governnent in this behalf.

(3) Any income referred to in sub-section (1) or
sub- section (2) as is applied to purposes other than
charitable ................ as aforesaid or ceases to
be accunul ated or set apart for application thereto or
is not wutilised for the purpose for which it is so
accumul ated in the year imediately following the
expiry of the period allowed in this behalf shall be
deenmed to be the inconme of such person of the previous
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year in which it 1is so applied, or ceases to be so
accunul ated or so set apart or, as the case may be, of
the previous year imediately follow ng the expiry of
the period aforesaid.”
Further restrictions were inposed by s. 12A and s. 13.
Section 13 barred the exenption in the case of a trust for
charitabl e purposes or a charitable institution, created or
established after the commencenent of the Act, if the trust
or institution was created or established for the benefit of
any particular religious conmunity or caste. The exenption
was al so barred, subject to certain nodifications, if any
part of the income, or any property of such trust or
institution, was Mused or applied for the benefit of the
author of the trust or founder of the institution or of a
person who had nade a substantial contribu-
114
tion to such trust or dinstitution or of a relative of such
aut hor, founder or contributor.

The net ~of restrictive provisions in relations to the
utilisationof the incone of the trust or institution was
tightened still further by successive anendnents to the Act.
It was relaxed in one particular, that to earn the exenption
the money accumul ated or set apart could alternatively be
deposited in a Post ‘office Savings Bank account or a banking
conpany to whi ch the Banking Regul ati on Act, 194 applies, or
a banking co-operative society, or was deposited with a
financial corporation providing long, term finance for
i ndustrial developnent in India and approved by the Centra
CGovernment for the purposes of s. 36(1)(viii).

A notable anendnent, inserted as cl. (bb) ins. 13(1),
provided that the exclusion —of the incone derived from any
busi ness carried on by a charitable trust or institution for
the relief of the poor, education or nedical relief, was not
perm ssible unless "the business is carried on in the course
of the actual carrying out of a primry purpose of the trust
or institution.” This amendnment, brought in with effect from
April 1, 1977, was pertinent to( the first three heads set
forth in the definition of "charitable purpose" and affected
the operation of s. 11 with reference to that part of the
definition. Simultaneously, cl. (d) was also-inserted in s.
13 (1) which, operating subject to cl. (bb), insisted that
to earn the exenption on income the funds of the charitable
trust or institution should be invested o depositedin the
forns or nodes specified in s. 13(5).

The schenme enbodied in the statute protected the tax
benefit from misuse by reference to two principle vantage
points, (a) a cautiously worded definition of "charitable
pur pose”, whi ch i nt ended t hat trusts created and
institutions established for purposes not "charitable within
that definition should not be entitled to the benefit, and
(b) provisions which carefully control the application of
the accunul ated incone flowing fromthe property held under
trust or owned by the institution. The first relates to the
very purpose of the trust or institution, the second to the
manner in which the resulting incone is enployed. W are
concerned in these references with the former.. an(l it is
therefore necessary to avoid resting the construction of
section 2(15) on considerations pertinent to the latter.

VWi le construing the definition of "’ charitabl e
purpose” in s. 2(15), it is inperative to renenber that what
we are considering is a definition. It is a definition and
nothing nore. The operative provision is enacted el sewhere
inthe Act. Viewed in that I|ight, the neaning of the
definition is capable of clearer resolution
115
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Section 2(15) says that "charitable purpose" includes
relief of the poor, education, nedical relief, and the
advancenent of any other object of general public utility
not involving the carrying on of any activity for profit.
The first three heads of "charitable purpose"” are defined in
specific and clearly disclosed terms. Relief of the poor
education and nedical relief. The fourth head is described
generally as a residuary head (although that description
appears i napt to what finds place in an "inclusive"
definition). Now, it is inmportant to note that the purpose
described is "the advancenent of any other object of general
public utility.... ". The object is not the purpose. The
advancenent of the object. is the purpose. Harking back to
the first three heads of charitable purpose, the definition
defines purpose in terns of an activity. When Sir Samue
Romlly, in the course of his argunent in Mrice v. Bishop
of Durham(l) summarised the nmmin heads of charity, they
i ncluded "relief of° the indigent, the advancement of
| ear ni ng, 'the advancenent of _religion, and the advancenent
of object's ~of general public utility.” Note the sense of
action, of sonmething to be done in relation to an object.
Wen Lord Macnaght en ~ adopted t he classification of
charitabl e purposes in Special Conrs. v. Pensel (2), he spoke
of "trusts for the relief of poverty, trusts for the
advancenent of education, trusts for the advancement of
religion, and trusts for other purposes beneficial to the
conmunity not falling under any of the preceding heads." In
the Indian law, the relief of poverty and the advancenent of
education were enmbodied as “relief of the poor" and
"education". Medical relief was added. And- for the fourth
head, with which we are concerned, the |anguage, an echo of

Sir Sanuel Romlly's «classification, referred to "the
advancenent  of any ot her obj ect of gener al public
utility....". It wll be at once evident that the word

"object" cannot by itself connote an activity. It represents
a goal towards which, or in relation to which, an activity
is propelled. The element of activity is enbodied in the
word "advancenent”. If "charitable purpose" is defined in
terns of an activity, that is to say, the advancenent of an
object, the restrictive clause "not involving the carrying
on of any activity for profit", which is also descriptive of
an activity, nmust necessarily relate to "the advancenent of
an object.. ". | am of opinion, therefore, that the
restrictive clause nust be read with "the advancenent of -any
ot her object of general public utility" and not with "the
object of general public wutility. En passant, it my be
observed that nuch confusion can be avoided if in the
context of the fourth head the purpose of the trust or
institutionis referred to as the "purpose" and
116
not as the "object" of the trust or institution, because the
purpose there is defined as "the advancenent of an object’.

It being clear then that the charitabl e purpose.is the
advancenent of the object, and that the advancement must not
i nvol ve carrying on 13 of an activity for profit, | proceed
to the next step. The words "activity for profit" should, |
think, be taken as descriptive of the nature of the
activity. It is an activity of a kind intended to vyield
profit. It is a profit-making activity. That it nay not
actually yield profit during any period does not deny its
true nature. Conversely if profit has resulted from an
activity, that does not, wthout anything nore, classify it
as an "activity for profit".

Therefore, for a purpose to fall under the fourth head
of "charitable purpose”, it nust constitute the, advancenent
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of an object of general public utility in which the activity
of advancenment nmust not involve a profit making activity.
The word "involving" in the restrictive clause is not
wi t hout significance. An activity is involved in the
advancenent of an object when it is enwapped or envel oped
inthe activity of advancenent. In another case, it may be
interwoven into the activity of advancenent, so that the
resulting activity has a dual nature or is twn faceted.
Since we are concerned wth the definition af "charitable
purpose”, and the definition defines in its entirety a
"purpose” only it will be nore appropriate tc, speak of the
pur pose of profit naking being enw apped or envel oped in the
purpose of the advancenent of an object of general public
utility or, in the other kind of case, the purpose of profit
maki ng being interwoven into the purpose of the advancenent
of that object giving riseto a purpose of possessing a dua
nature or twin facets. "Now, s. 2(15) clearly says that to
constitute a "charitable purpose”, the purpose of profit
maki ng nust be excluded. In my opinion the requirenent is
satisfied where there is either a total absence of the
purpose of profit making or it is so insignificant conpared
to the purpose of advancenent of the object of genera
public utility that the domnating role of the latter
renders the forner unworthy of account. 1f the profit making
purpose holds a dominating role or even constitutes al
equal conponent with the purpose of ~advancenment of the
obj ect of general public utility, then clearly the
definition in s. 2(15) 1is not satisfied. When applying s.
11, it is open to the tax authority in an appropriate case
to pierce the veil of what is proclainmed on the surface by
the docunent constituting the trust or ~establishing the
institution, and enter into an ascertainment of the true
purpose of the trust or institution. The true purpose mnust
be genuinely and essentially charitable.
117

Now, the definition of a purpose is a thing apart from
the node or nethod enployed for ( carrying out the purpose.
Yet the nature of the purpose controls in sone degree the
node which is open for carrying it out. |If the purpose is
charitable in reality, the node adopted rmust be one which is
directed to carrying out the charitable purpose. It would
include, in ny opinion, a business engaged in for carrying
out the charitable purpose of the trust or institution. The
carrying on of such a business does not detract fromthe
purpose which perneates it, the end result of the business
activity being the effectuation of the charitabl e purpose.
busi ness activity carried on not with a viewto carryi ng out
the charitable purpose of the trust but whichis related to
a non-charitable purpose or constitutes an end in “itself
falls outside the scope of the trust, and i ndeed nay betray
the fact that the real purpose of the trust- is not
essentially charitable |If it is a business entered into for
wor ki ng out the purpose of the trust or institution, that is
to say, in the course of, and with a view to, the
realisation of the charitable purpose, the incone therefore
will be entitled to exenption under section 11. In this
connection, it is appropriate to note that s 11(4)
specifically defines “property held under trust" as
i ncluding a business undertaking. Mreover, when it was
found that judicial decisions had held the restrictive
clause in s. 2(15) to control the fourth head only, and not
also the first three heads in the definition, Parliament
attenpted to secure its original intent by enacting cl. (bb)
ins. 13(1). The two provisions represent the node of
finding finance for working out the purpose of the trust or
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institution, by deriving income fromthe corpus of the trust
property and also froman activity carried on in the course
of the actual carrying out of the purpose of the trust or
institution..

At this stage, it will be appropriate to point out that
the question whether a trust is created or an institution is
established for a charitable purpose falls to be determ ned
by reference to the real purpose of the trust or the
institution and not by the circunstance that the incone
derived can be neasured by standards usually applicable to a
commercial activity. The quantum of income is no test in
itself. It my be the result of an activity pernissible
under a truly charitabl e purpose for, as has been observed,
a profitable activity in working out the charitabl e purpose
is not excluded. | amunable to agree, with respect, with
all that has fallen fromH R Khanna and A. C. CGupta, JJ.
in Sole Trustee, Loka Shikshana Trust v. Commi ssioner of
I ncome-tax, Mysore that the terns of the trust nust inpose
restrictions on nmaking profits otherw se the purpose of the
trust must be regarded
118
as involving the carrying on of a profit making activity. On
the contrary, 1 find nyself in agreement with Beg, J. to the
extent that he says, in the sane case, that it is the
genui neness of the purpose, that it is truly charitable,
which deternmnes the issue. It seens necessary to ne that a
di stinction nust constantly be naintained between what is
nerely a definition of "charitable purpose" and the powers
conferred for working out or fulfilling that purpose. Wile
the purpose and the powers nust correlate, they cannot be
identified with each other. ~Reference may, of course, be
nade to the nature and width of the powers as evidence of
the charitable or non-charitable nature of the purpose. For
the sane reason, | a.mconpelled, with respect, to hold that
the observations of Krishna lyer, J. speaking for the Court
in Indian Chanber of Conmerce v. Conmm ssioner of Income-tax,
West Bengal -11 (1) do not accord with what | believe to be a
true construction of s. 2(15). If that decision can be
justified, it can be only on the basis that inthe opinion
of the court the true purpose of the trust or institution
was not essentially charitable. | am_unable to accept the
proposition that if the purpose is truly charitable,, the
attainment of the purpose nust rigorously exclude any
activity for profit. |1 am also unable to endorse the
position that by permtting, the trust or institution to
carry on an activity which brings in profit, although that
activity is carried on in the course of the working out of
the purpose of the trust or institution, "business nmen have
a high road to tax avoidance". It was apparently not brought
to the notice of the |earned judges that a carefully enacted
scheme has been incorporated in the Act which- closely
controls the wutilisation of the trust income, and that the
tax exenption is conditional on the observance of the
statutory conditions stipulated in that schedul e.

on the facts of the present reference s which are set
out in the judgnent prepared by ny brother Bhagwati, | have
no hesitation in holding that the purpose of the respondent
conpany falls within the definition of s. 2(15) of the
I ncome Tax Act, 1961. Sub-clause (a) of clause 3 of the
Menor andum of  Associ ation declares that the purpose for
which the conpany has been established is "to pronote
commerce and trade in Art Silk Yarn, Raw Silk, Cotton Yarn
Art Silk doth, Silk Cloth and Cotton Coth." The pronotion
of comrerce and trade has been held by this Court in
Conmi ssi oner of Income Tax v. Andhra Chanber of Conmerce(2)
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to be an object of general public utility, and there is
nothing to show that, viewed as the "purpose" for which the
conpany was incorporated, the sub-clause involves the
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carrying on of any activity for profit. The remai ni ng sub-
cl auses enunerate the powers for which it has been
constituted.

Having regard to the interpretation placed by nme on the
wor ds defining the Fourth head of "charitable purpose" in s.
2(15) of the Act, | answer the question referred in each of
the references in the affirmative, in favour of the assessee
and against the Revenue. The Revenue will pay the costs of
the assessee in tw sets, one in Tax Reference Case No. | A
of 1973 and the other in Tax Reference Case Nos. 10 to 14 of
1975.

SEN J. | have had t he advantage of readi ng the judgnent
prepared by ny |learned brother Bhagwati J. | regret nmny
inability to share the views expressed by him as to the
construction of the expression ’'charitable purpose" as
defined in s. 2(15) of the Incone-tax Act, 1961. | am of the
opinion that “the two decisions in Sole Trustee, Loka
Shi kshana Trust v. C |.T. (1) and Indian Chanber of Conmerce
v. CI1.T.(2) lay downthe correct |aw and still hold good.

In the definition of "charitabl e purpose”, contained in
s. 2(15) of the Act of 1961, the words "not involving the
carrying on of any activity for profit", which did not find
place in the Act  of 1922, qualify only the fourth head of

charitabl e purpose viz., "any other object of general public
utility", and not any of the first three heads. The
definition of "charitable purpose” in s. 2(15) is in these
terns:

"2(15) 'charitable purpose’ includes relief of the
poor, education, medical relief, and the advancenent of
any ot her obj ect of general _public wutility not
i nvol ving the carrying on of any activity for profit;"
It has brought about radical changes in the system of

taxation of incone and profits of (charities, with particul ar
reference to 'objects of general public utility to prevent
tax evasion, by diversion of business profits to charities.
After the experience gained in the 39 years that foll owed
the enactment of the Act of 1922, it came to be realised
that many activities for profit were not subject to tax on
i ncome nerely because they could be regarded as objects of
general public utility. Wiat was am ss under the Act of 1922
was not the idea of giving incone-tax relief in respect of
charity, but undue width of the range of  what ranks as a
charity for that purpose. It 1is the Vagueness of the
expression "any other object of general public utility
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“"that inpelled Parlianent to insert the restrictive words
"not involving the carrying on of any activity for profit".
It is not permssible for the Court to whittle down the
pl ai n | anguage of the section. "It would be contrary to al
rules of construction"”, in the words of Khanna J., speaking
for hinself and Gupta J. in Loka Shi kshana Trust "to ignore
the inpact of the newy added words ’'not involving the
carrying on of any activity for profit’ and to construe the
definition as if the newy added words were either not there

or were intended to be otiose and redundant, i.e., as
qualifying and affirmng the position wunder the Act of
1922". Such a construction would, | amafraid, frustrate the

very object of the legislation The section is self-
expl anatory. The relative sinplicity of the |anguage brings
out the necessary legislative intent to counter-act tax
advant ages resul ting from so-called "charities in
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canouf | age’

No di stinction had been nmade by the Act of 1922 between
the well-known charities of relief to the poor, education
and medical relief on the one hand and charities resulting
fromthe advancement of any other object of general public
utility, on the other hand. But such a distinction has been
i ntroduced by the definition of the term "charitable
purpose" in s. 2(15) though the definition is an inclusive
one. The restriction is that the advancenent of objects of
general public utility should not involve the carrying on of
any activity for profit. |If it involved any such activity,
the charity wll fail outside the definition of charitable
purpose in s. 2(15). This change has radically altered the
| aw and whenever the advancenent of an object of genera
public utility involved an “activity for profit that object
will cease to be a charitable purpose. So, in such cases,
the income fromthe activity for profit cannot be exenpted
fromtax under s 11 of the Act. The object of this addition
of the restrictivewords "not involving the carrying on of
any activity for profit." was to clearly overcone the
decision in In re The Trustees of the Tribune(l), Al India
spi nners’ Associ ation v. C1.T.(2) and J.K  Trust v.
Cl1.T.(8) Al these cases arose under s. 4(3) (i) of the Act
of 1922, which did not include the words "not involving the
carrying on of any activity for profit". and they are no
| onger good | aw.

There is a distinction between "a business held under
trust.’” and "a business carried on by or on behalf of the
trust”. Section 11(1) exenpts _income derived from property
hel d under trust wholly for
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charitable or religious purposes, to the extent to which
such incone is applied to such purposes in India. Section
11(4) includes wthin the "property held under trust" a
busi ness undertaking so held. ~Therefore, incone from a

busi ness undertaking held under atrust for a charitable
purpose is exenpt under s. 11 (1) . There is, therefore,
no statutory bar or restriction to earn exenption in respect

of incone derived from a business undertaking, if such
busi ness undertaking is held under a trust for a charitable
purpose. That ’'property’ ill s. 11(1) includes business has

been wel |l established not only by the decisions of the Privy
Council dealing wth the corresponding provision in s. 4(3)
(i) of the Act of 1922 in Tribunes Trustees (supra) and
Spi nners Association (supra) but also by the two decisions
of this Court in C.1.T. v. Radhaswam Satsang Sabha(1l) and
Cl.T. wv. P. Krishna Warrier(2). The first  essentia
condition for exenption under s. 11(1) is that. the
"property’ from which the incone is derived nust he held
under trust or other legal obligation. Section 11(4) gives a
statutory recognition of the law laid down by this Court in
Radhaswani Sat sang Sabha nanely that business is property
and if a business is held in trust wholly for a charitable
pur pose, the income therefromw |l be exenpt under s. 11(1).
As already stated above, the Act of 1961 now defines
"charitable purpose’ to include ’'relief of the poor
education, nedical relief, and the advancenent of any other
obj ect of general public utility not involving the carrying
on of any activity for profit’. It is accepted that the
words 'not involving the carrying on of any activity for
profit’ qualify only the fourth head of charitabl e purpose
stated in the definition viz. "any other object of genera
public utility'. Consequently, it is clear that in cases
falling under the first three heads of charitable purpose
stated in the definition inposes no ban on the carrying on
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of any activity for profit. The restrictive words 'not
involving the carrying on of any activity for profit’ were
deliberately introduced in the definition of charitable
purpose in s. 2(15) to cut down the wide anbit of the fourth
head viz. 'any other object of general public utility’ as a
nmeasure to check avoidance of tax. |ndubitably, engagenent
in activity for profit by religious or charitable trusts
provi des scope for manipulation for tax avoidance. The
Parliament, however, thought that it will not be desirable
to ban an activity for profit which arises in the pursuit of
the primary object of the trust created with the object of
relief the poor, education or nedical relief.
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A study nade by the Departnent of Conmpany Affairs of 75
trusts, of which 62 “were charitable, showed that the
busi ness houses creating the trusts had nostly appropriated
the trust funds for their own businesses. Considering the
probl em of tax avoi dance through formation of charitable and
religious trusts, the Public Accounts Commttee in a recent

report(’) observed that 'while trusts fulfil a [|audable
soci al objective, they have also been used as a device to
avoid tax’. The Committee also took note of the fact that
out of 45 trusts connected wth industrial- houses and

having a corpus of © Rs. 24.11 crores, the investments by 32
trusts in concerns /connected with the industrial houses were
SO per cent or nore of their funds. I'n some cases, it was
noticed that the investnent in such concerns amounted to as
much as 90 per cent of the funds of the trusts. In other
words, the big business houses established their own
"charitable trusts’ because” they find it financially
advantageous to filter nmoney through them Inthe United
States of America, despite several provisions for preventing
m suse of funds of public trusts, taxpayers still find ways
and neans to use charity as a cover for tax avoidance. In
his revealing study 'The Rich and the Super Rich’ Ferdinand
Lundber g(2) observes:

"....foundations can do anyt hi ng t hat is
financially possible, wi thout any sort of public
supervision or regulation. In the sphere -of finance,
nane it and they can do it, tax free.

" He goes on to add:

"It is mainly because of the Protean utility of
the foundation, particularly in the evasion of taxes,
that nearly everyone in the community of wealth -has
come now to share the original insight of only a few
such as the pioneering Carnegi e and Rockfeller."

Avoi dance of tax through the nedia of charitable trusts
is a malady prevalent in other countries as' well. The
British Royal Commi ssion on Taxation of Profits and | ncone
observed that the vagueness of definition of 'charity’, or
nore precisely the absence of a definition, has enabl ed very
substantial benefits of exenptions to be clainmed by
activities which, in extreme cases, had no real connection
with the idea of <charity at all. The Royal Conmm ssion on
Taxation for Canada also took note of this probleminiits
report and
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recommended that charity should pay income-tax on business A
i ncore.

There has been a sharp conflict of opinion upon the
construction of the crucial words ’'not involving the
carrying on of any activity for profit’, qualifying the
fourth head of charity, 'advancenent of any other object of
general public wutility'. According to the Kerala Hi gh Court
in CI1.T. v. Indian Chanber of Comerce,(2) CI.T. v. Cochin
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Chanber of Commerce (3) and C. 1. T. v. Charnodayan & Co., (4)
it was observed that in order to take an object of genera
public utility outside the scope of the definition, that
obj ect nust involve carrying on of any activity for profit.
The Calcutta H gh Court in C1.T. v. Indian Chanmber of
Commerce(5) took a view different from that of the Kerala
Hi gh Court observing that the fourth head of charity "the
advancenent of any other object of general public utility
not involving the carrying on of any activity for profit’
plainly indicates that it is not the object of genera
public utility which would involve the carrying on of any
activity for profit, but the advancenent of that object.
O herwise, the Calcutta H gh Court held that it would | ead
to a contradictory situation and be destructive of the
[imtation which the Parlianent in its w sdomthought it
necessary to inpose. It further observed that that was the
only way to avoid a conflict -~ between ss. 11 and 2(15),
specially with the provisions of s. 11(1)(a) and 11(4). This
Court resolved the conflict in Loka Shikshana Trust (supra)
and I ndian Chanber of Comrerce (supra) by holding that the
words 'not _involving the ~carrying on of any activity for
profit’ govern the word ’'advancenent’ and not the words
"object of general public utility’ and observed that if the
advancenent or attainment of the object involves an activity
for profit, tax exenption would not be available. F

The words ’'charity’ and charitable purpose’ nust be
construed in their Jlegal or technical sense which is
different from their popular neaning. Charity is a word of
art, of precise and ‘technical nmeaning and an_ exhaustive
definition of charity in the'legal sense has never been
attenpted. The cases in__which the question of charity has
cone before the Courts are legion, and not all the
deci sions, even of the highest authority, are ‘easy to
reconcil e.
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In England, the locus classicus on the subject is the
decision of Lord Macnaghten in (Conm ssioner for Specia
Purposes of Income-tax v. Pensel decided in the House of
Lords. In that case Lord Macnaghten, after explaining that
no doubt the popular neanings of the words - 'charity’ and
"charitable’ do not coincide wth their |egal neaning, but
when used in such expressions as “charitable uses’
"charitable trust’ or 'charitabl e purposes’, the word has a
wel | -settl ed technical meani ng, observed:

" '"Charity' inits legal sense  conprises  four
principal divisions: trusts for the relief of poverty;
trusts for the advancement of education; trusts for the
advancenent of religion; and trusts for other purposes
beneficial to the community not falling under any of
the precedi ng heads."

The fourth head of this classification has been the subject
of much discussion in cases in England. In sone of themit
has been held to be synonynous with ’philanthropic’, while

in others it has been given a narrower nmeaning. In Re.
Macduff(2) it was held that while a charitable purpose nay
well be a purpose of general wutility, all purposes of

general utility cannot be deened to be charitable. It was
observed that the words ’'public utility’ are so large that
they conprehend purposes which are not charitable. This view
was affirmed on appeal, and with regard to Pensel’s case
Lord Justice Lindley observed:

"I amcertain that Lord Macnhaghten did not nean to
say that every object of public general utility mnust
necessarily be. charitable. Sone nmay be and sone nay
not be."
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The fourth head of Lord Macnaghten’s four-fold
classification is vague because of its generality, | do not

think much wuseful purpose would be served by referring to
the other English cases dealing with the subject, or in
attenpting to reconcile the dicta of emnent Judges
contained in sone of them

It will be sufficient for our present purposes to say
that the Indian Legislature while enacting the Act of 1922
appears to have steered clear of these difficulties by using
phraseol ogy which is nuch wi der and nore conprehensive than
that of Lord Macnaghten's fourth head of classification. It
was in 1896 that Lord Lindley and other Law Lords held in
Macduff’s case that the words "general public utility were
very wide in their scope, that every object of public
utility was not necessarily  a charitable purpose’, and yet
22 years later in 1918.
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when the Explanation to s. 4 (3) of the Inconme-tax Act, 1922
was pl aced on-the statute book, the Indian Legislature while
practically adopting Lord -~ Macnaghten’s phraseol ogy in
enunerating the first three heads of the definition

described the fourth as 'advancenment of other objects of
general public utility, ~w thout any restriction or
qgualification whatever. The Courts, therefore, felt it their
duty to give full effect to the plain nmeaning of the words
used in s. 4(3) of the Act of 1922.

Ins. 4(3) the Legislature deliberately refrained from
qualifying in any way the words "any other object of genera
public utility", and there was nothing in the context which
indicated that it was intended to give them a restricted
nmeaning. It was, therefore, not open to the Courts or other
authorities whose duty it was to interpret the section, to
cut down the plain and conprehensive neaning of the words
used, sinply because they would give to the expression
"charitabl e purpose" a meaning which'is hot in accord with
popul ar noti ons.

In re. The Trustees of the( Tribune (supra) the Privy
Council held that the object of supplying State” with an
organ of educated public opinion was an object” of ‘public
utility, and it was a charitable object, in the absence of a
notive of private profit, even though the newspaper charged
its readers and advertisers at ordinary comercial rates.
The case established that wunder the Act of 1922, the
charitable institutions which carried out trade at a profit
was exenpt in respect of the profits, provided the
institution was held on a charitable trust and the profits
were and could be applied only to the charitabl e purposes of
the institution.

The result of this and other simlar decisions was that
a charitable institution could escape the paynent of tax on
i ncome earned from business provided it could be shown that
the money was spent for an "object of general ' public
utility". Exenption from income-tax of the inconme of
charitable trusts provides opportunities for tax avoi dance.
The fact that sonme of charitable trusts are created for the
pur pose of evasion or avoidance of tax is virtually endemc,
an unmtigated well-known evil.

The question of tax avoidance through formation of
charitable and religious trusts has been engaging the
attention of the Government for quite some tine. Before
coming into force of the Income-tax Act, 1961, s. 4(3) (i)
of the Act of 1922 governed exenmption of incone of
charitable trusts. H

The definition of the expression "charitable purpose"
ins. 2 (15) of the Act is different fromthe definition of
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that expression in s.4
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(3) (i) of the Act of 1922. The words "not involving the
carrying on of any activity for profit" were inserted in the
Act of 1961 at the Select Committee stage. The Committee was
of the opinion that the definition of "charitable purpose”
needed a change to elimnate the tax avoidance device in-
built in it. It first considered the insertion of the words
"other than the furtherance of an undertaking for commercia
profit", after the sentence "any other object of genera
public utility", but subsequently this was changed to "not
involving the carrying on of any activity for profit" and
thus the changed definition of "charitable purpose” ins. 2
(15) of the present Act was brought in. The mai n object was
to take away the el enent of ’business’ from’'charity’.

The then Finance Mnister while introducing the Bil

had sai d.

"The definition of 'charitable purpose’, in that
clause is at present so widely worded that it can be
taken advantage of even by comercial concerns which
whi 'e ostensibly serving a public purpose, get fully
paid from the benefits provided by them nanely, the
newspaper industry which while running its concern on

commercial |I|ines can claim that by circul ating
newspapers it/ was inproving the general know | edge of
the public. |In order to prevent the msuse of this

definition in such cases, the Select Committee felt

that the a; words ’'not involving the carrying on of any

activity for profit’ should be added to t he
definition."

The words "not involving the carrying on of any
activity for profit have changed the picture conpletely, and
the decision of the Privy Council in Trustees of the Tribune
(supra) and Spinners’ Association (supra) as well as that of
this Court in Radhaswam Satsang Sabha (supra), J. K. Trust
v. CI.T. and C1.T. v. Andhra Chanber of Conmerce(o) are
now of acadenic interest only. Parlianent by introducing
these words have not only curtailed the scope of the fourth
head of charity, 'advancerment of any other object of genera

public utility', but also left little roomfor the tax-
payers to manoeuvre the diversion of their business profits
to charity.

Even assumi ng that the dom nant object is the pronotion
or advancenment of any other object of general public
utility’, if it involves any activity for profit, i.e:, any
busi ness or comrercial activity, then it ceases to be a
"charitable purpose" wthin the meaning of 's. 2 (15). In
that event, the profits derived from such business
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are not liable to exenption under s. 11 (1) read with s. 2
(15). The A concept of 'profits to feed the charity’ is also
of no avail. That is because the concept of profits to feed

the charity’ can only arise under the first three heads of
"charitabl e purpose’ as defined ins. 2 (15) of the Act,
i.e., "relief of the poor ", "education" and "nedica
relief", but they are not germane insofar as the fourth head
is concerned, viz., "the advancenent of any ot her object of
general public wutility". If the fulfillment of an object of
general public wutility is dependent upon any activity for
profit, it ceases to be a charitable purpose.

This Court in Loka Shikshana Trust (supra) and | ndian
Chanber of Commerce (supra) has had occasion to deal with
the legal significance of the words "not involving the
carrying on of any activity for profit" added to the
definition of "charitable purpose as contained in s 2 (15)
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of the Act. After referring to the Finance Mnister’s speech
it observed that the amended provision was directed at a
change of lawas it was declared by the Privy Council in
Trustees of the Tribune (supra).

The case of Loka Shi kshana Trust first brought out the
legislative intent. This was a typical case of an abuse of
the tax exenption given to charitable institutions that
brought about a change in the law. It was a case of a trust
constituted by a person who appointed hinself the sole
trustee with absolute discretion and the entire activity of
the trust was in fact that of running a wide circulation
newspaper. It was clained that the nere act of printing and
publishing and circulating a newspaper was tantamunt to
carrying out the charitabl e object of education. By claimng
exenption of tax, the ~trust funds had over the years,
swel l ed fromabout Rs. 4,000/- to nearly Rs. 2 |akhs. During
the assessment year in question, the total receipts of the
trust were of the tune of Rs. 22 lakhs. It was entirely a
commer cial activity and there was not even a senbl ance of
spendi ng ‘any part of the incone on the object of education
by way of granting scholarships or providing nmeans of
education and so on

The Court laid down that if the object of the
charitable trust is advancenent of any  object of genera
public utility, any income derived by it fromany activity
for profit, will not be entitled to exenption under s. 11 of
the Act, having regard to the words "not - involving the
carrying on of any ‘activity for profit", introduced in the
definition of the term’charitabl e purpose’ as contained in
s. 2 (15).

Khanna J., speaking for the Court, pointed out that as
aresult of the addition of the words "not involving the
carrying on of any activity for profit", at the end of the
definition in s. 2(15) of the

128
Act, even if the purpose of the trust is "advancenent of any
ot her object of general public utility", it would not be

considered to be "charitable purpose" unless it is /shown
that the advancenent of such object does not -involve the
carrying on of any activity for profit, saying
"It is also difficult to subscribe to the view
that the newy added words "not involving the carrying
on of any activity for profit" nerely qualify and
affirmwhat was the position as it obtained under the
definition given in the Act of 1922. If the legislature
i ntended that the concept of charitable purpose shoul d
be the same under the Act of 1961, as it was in the Act
of 1922, there was no necessity for it to add the new
words in the definition. The earlier definition did not
i nvol ve any anbiguity and the position in | aw was cl ear
and admitted of no doubt after the pronouncenment of the
Judicial Committee in the cases of Tribune and Al
I ndia Spinners’ Association. If despite that fact the
| egi slature added new words in the definition  of
charitabl e purpose, it would be contrary to all rules
of construction to ignore the inpact of the newly added
words and to so construe the definition as if the newy
added words were either not there or were intended to
be otiose and redundant."
Beg J., who delivered a separate but concurring
j udgrment, while discussing the scope of s. 2 (15), observed:
"As a rule, if the terns of the trust permt its
operation ’'for profit’, they becane, prima facie,
evi dence of a purpose falling outside charity. They
woul d indicate the object of profit making unless and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 42 of 50

until it is shown that the ternms of the trust conpel
the trustee to utilise the profits of business also for
charity. This neans that the test introduced by the
amendnment is: Does the purpose of a trust restrict
spending the i ncome of a profitable activity
exclusively or primarily upon what is "charity"” in |aw
? If the profits nust necessarily feed a charitable
purpose, under the terns of the trust, the nmere fact
that the activities of the trust yield profit will not
alter the charitable character of the trust. The test
nowis, nore clearly then in the past, the genui neness
of the purpose tested by the obligatory created to
spend the noney exclusively or essentially on
"charity'. Ii that obligation is there, the incone
becones entitled to exenption. That in our opinion, is
the nost reliable test."
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These observations of Beg J. were in the nature of an obiter

dictum as on facts he held the trust in that case to be

actually ‘engaged ~in activity for profit. |I shall, however,
deal with the observations later  as they create sone
difficulty.

The matter was put beyond the pale of controversy by
the Court in Indian Chanber of Comrerce (supra). The
assessee was a Chanber of Commerce. Its objects were to
pronote and protect trade interests and other allied service
operations falling wthin the expression the advancenent of
any other object of \ general public ~utility". The Chanber
deriv d income from (i) arbitration fees levied by it, (ii)
fees collected for issuing certificates of origin, and (iii)
share in the profits nmade by issuing certificates of
wei ghnent and neasurenent. The question was whether tile
activates of the Chanber being activities carried on for
profit, in the absence of any restriction in its menorandum
and articles of association against the naking of profit
fromsuch activities the inconme of the Chanber fromthose
activities was liable to inconme-tax or was exenpt from
i ncome-tax under s. 11 read with's. 2(15). D

Krishna lyer, J., speaking on behalf of hinself, Cupta
and Fazal Ali J.T., referred to the |legislative history, the
evil sought to be renedied, and the speech of the Finance
M ni ster, which gave the "true reason for the renmedy", said:

"The obvi ous change as between the old and the new
definitions is the exclusionary provision introduced in
the last few words. The history which conpelled this
definitional nodification was the abuse. to which the
charitable disposition the statute to ~charitable
pur poses was subjected, by exploiting businessman. You
create a charity, earn exenption from the taxing
provision and run big industries virtually enjoying the
profits with a seeming veneer of charity, a‘situation
whi ch exsuscitated Parliament and constrained it to
engraft a clause deprivatory of the exenption.in the
institution fulfilling charitable purposes undertook
activities for profit and thus sought to hoodw nk-the
statute. The Finance Mnister's speech in the House
explicates the reason for the restrictive condition."

(Enphasi s suppli ed)

He |l anented the legislative obscurity in the definition of
charitable purpose in s. 2(15) of tho Act but observed that
the Court nust adopt a construction which advances the
| egislative intent, stating:

"The evil sought to be abolished is thus clear

The inter pretation of the provision nust naturally

fall inline with the advancenent of the object."
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The whol e object of adding the words "not involving the
carrying on of any activity for profit" at the end of the
definition of ’charitable purpose’ in s. 2(15), in the words
of Krishna lyer J., was:

"This expression, defined in section 2(15), is a
termof art and enbraces object of general public
utility. But, under cover of charitable purposes, a
crop of canouflaged organi sations sprung up. The nask
was charitable, but the heart was hunger for tax-free
profit. When Parlianment found this dubious growth of
charitabl e chenel sons, the definition in section 2(15)
was altered to suppress the m schief by qualifying the
broad object of "general public wutility" with the
additive "not involving the carrying on of any activity
for profit. The core of the dispute before us is
whet her this “intentional ~addition of a "cut back"
clause expel's the chanber  fromthe tax exenpti on zone
in respect of the triune profit-fetching sub-
enterprises undertaken by way of service or facility
for the trading comunity."

Arealistic line of reasoning, according to him is to
interpret 'charitable  purpose" in such a manner that 'we do
not burke any word’, ’'treat any expression as redundant’ or

"m ss the accent of the amandatory phrase’. He struck a note
of warning regarding the ’'possibility  of « obscurity’ and
"dual neanings’ by shifting of enphasis from'advancenent’
to 'object’ wused in' s. 2(15). The enphasis is not on the
object of public utility and the carrying on of related
activity for profit.  On the other hand, iif in the
advancenent of these objects, the trust resorts to carrying
on of activities for profit, then necessarily 's. 2(15)
cannot confer cover. The advancenent of charitable objects
nmust not involve profit-making activities. That according to

him is the nmandate of the new law. In reaching that
concl usi on he observes:
“In our view, Il e ingredients essential to earn

freedomfrom tax are discernible fromthe definition
if insightfully, actually read against the brooding
presence of the evil to be suppressed and the
beneficial object to be served. The policy of the
statute is to give tax relief for charitable purpose
but what falls outside the page of charitabl e purpose

'? The institution nust confine itself to the carrying

on of activities which are not for profit. It is not

enough if the object be one of general public utility.

The attai nnent of that object shall not involve

activities for profit "

In conclusion, he sums up the legislative intent, saying:
"To sum up, section 2(15) excludes from exenption
the carrying on of activities for profit even if they
are linked with
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the objectives of general public utility, because the

statute interdicts, for purpose of tax relief, the

advancenent of such objects by involvenent in the
carrying on of activities for profit."

The dictionary meaning of the word "involve" is "to
envelop, to entangle, to include, to contain, to inply":
Shorter oxford Dictionary, 3rd ed., p. 1042. The word
"invol ve" thus contenpl ates the advancenent of the object of
general public wutility being sought to be achieved by
carrying on of an activity for profit. That conclusion is
inevitable on a proper analysis of the two decisions. In
Loka Shi kshana Trust, the object of the trust could not be
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achi eved without carrying on the business of publication of
newspapers. In |Indian Chanber of Commerce, the incone from
fees from arbitration or fees for issuing certificates of
wei ghment and neasurenent, night have been conceived as part
of its objects of assisting trade and commerce. |If the
profit-making activity is thus the appointed nmeans of
achieving a charitable object of general public utility,
then, the profit would be taxable. At p. 803 of the Report,
Krishna Ilyer J., speaking for the Bench, held that "by the
new definition, the benefit of exclusion from the tota
income is taken away where in accomplishing a charitable
purpose the institution engaged itself in activities for
profit". A reading of s. 2(15) and s. 11 together shows that
what is frowned upon is an activity for profit by a charity
established for advancement of an object of general public
utility the course of acconplishing its objects.

These being the principles upon which exenption of
i nconme derived fromproperty held under trust by an object
of general public utility under s. I1(l) read with s. 2(15)
can be claimed, it is clearly inconsistent with themto hold
that if the dominant or prinmary purpose was 'charity’, it
was permnmissible for such an, object of general public
utility, to augment its income by engaging in trading or
comercial activity., That woul d be clearly against the whole

schene of the Act. | need hardly say that, if the altered
definition of ’'charitable purpose’ in's. 2(15) were to be
appl i ed, accordi ng to t he wel |- known canons of

construction, no such point would for a nonent be arguable.
There can be no doubt that Parliament wanted to bring about
a change in the law to prevent tax avoi dance by diversion of
busi ness profits to pseudo charities. Surely, it cannot be
said that Parliament did not nmean what it intended to
achi eve, by introducing the restrictive words "not involving
the carrying on of any activity for profit". It  clearly
nmeant to prevent tax-free profits from being ploughed back
in business. But it is said that the lawis different; and
the point upon which the case
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must turn cannot be nore distinctly put that was put by Beg
J. in his judgnent in Loka Shi kshana Trust.

The observations of Beg J. have given rise to a
controversy that the condition that the purpose shoul d not
involve the <carrying on of any activity for profit would be
satisfied if profit-making is not the real object; and that
if the terns of the trust permt the carrying on of business
activity for profit it would prima facie indicate the object
of profit-making unless those terns indicate the real object
to be charitable by conpelling the trustees to utilize the
busi ness profit for charity. This is contrary to what Khanna
and Gupta JJ. stated. Wile they observed that '"if the terms
of the trust do not inpose restrictions on profit-making,
the court would be well justified in assuming. 'In the
absence of sonme indication to the contrary, that the object
of the trust involved the carrying oil of an activity for
profit. To quote again, Beg J. Gbserved: "If the profits
nust necessarily feed a charitable purpose, under the terns
of the trust, the nmere fact that the activities of the trust
yield profit wll not alter the charitable character of the
trust”. On the basis of the observations of Beg J. it is,
asserted that the test nowis, mnore clearly than in the
past, the genui neness of the purpose tested by the
obligation created to spend the npney exclusively or
essentially on ’'charity' . It 1is stated that despite the
addition of the words "not involving the carrying on of any
activity for profit" in s. 2(15) of the Art, there is a
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di stinction between (a) a business being held under trust
where profits feed a charity in which case the incone of
such trust would be wholly exenpt, and (b) the carrying on
of a business in carrying out what is conceived as a
charitabl e purpose in which case the income may be taxabl e.
It is said that the distinction is fine, but nust be kept in
view. The so-called distinction, in my opinion, is wthout
any basis whatever. It runs counter to the very abject and
purpose of the | egislation.

Under the existing provisions, if the object of purpose
of a trust is relief of the poor, education or nedica
relief, the trust can carry on an activity for profit
provided it is in the course of carrying out the primary
object of the trust. However, if the object of the trust is
advancenent of an object of general public utility and it
carried on. any activity for profit, it is excluded fromthe
ambit of charitable purpose ~defined in s. 2(15). The
distinction is clearly brought out by the provision
contained in s. 13(1)(bb) inserted by Tax Laws (Anendnent)
Act. 1975, which provides that in case of a charitable trust
or institution for the relief of the poor, education or
nmedi cal relief, which carries on any business,, any incomne
derived from such business, unless the business is carried
on in the course of ‘the actual carrying out of a
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primary purpose of the trust or institution shall not be
excluded from the total income of the previous year

It seems that the attention of Beg J. in Loka Shikshana
Trust (supra) was not drawn to the fact that he was dealing
with a case falling under the fourth head of charity
"advancenent of any other object of general public utility",
the anbit of which was restricted by the qualifying cl ause
"not involving the carrying on of any activity for profit",
aud, therefore, there was no occasion for himto observe,
"if the profits nust necessarily feed a charitable purpose,
under the ternms of the trust, the nere fact that the
activities of the trust vyield profit wll not alter the
charitabl e character of the trust'. These considerations can
only arise wunder the first three heads of charity viz.,
"relier of the poor’, ’'education and "nedical relief’

In CI.T. Kerala v. Dharmoddyam Co., (1) Dharnaposhanam
Co. . C.1.T., Kerala(2) and Dharmadipti v. CI.T.,
Keral a(3) the Court had occasion to deal with the definition
of 'charitable purpose’ in s. 2(15). |In Dharnodayam the
finding of the Kerala H gh Court was that the kuri business
was itself held under trust or religious or charitable
purpose, and therefore, the Court observed:

"It is a necessary inplication of ‘this finding
that the business activity was not wundertaken by the
respondent in order to advance any object of genera
public utility. |It, therefore did not becone necessary
to enquire whet her conducti ng the kuri business
i nvol ved the carrying on of ny activity for profit, in
as much as the incone derived by the assessee fromthe
kuri es was exenpt fromtax under s. 11(1) (a)."

I n Dharposhanam it was held that the inconme from the,
busi ness of conducting, kuries and noney |ending fell under
the residual general head ’'any other object of genera
public utility’ and being carried on or profit could not be
regarded as charitabl e purpose under s. 2(15). In
Dharmadi pti, the Court canme to a contrary concl usi on because
the incone from the kuri business was derived from a
busi ness held wunder trust for charitable purposes. In al

these cases, there was nonfulfillnment of one condition or
the other, i.e., either the business was not held under
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trust or being an object of general public utility was
engaged in an activity for profit.

Wth respect, | venture to say that if an object of
general public utility is engaged in an activity for profit,
it ceases
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to be a charitable purpose and, therefore, the income is not
exenpt under 6. 11(i) (a). In case of a trust falling under
any of the first three heads of charity, viz., 'relief of
the poor’, ’'education’ and 'nmedical relief’ it may engage in
any activity for profit, and the profits would not be
taxable if they were utilized for the primary object of the
trust. In other words, '‘the business carried on by themis
incidental or ancillary to the primary object viz., relief
of the poor, education and nmedical relief. To illustrate, a
charitabl e hospital ~holding buildings on trust may run a
nursi ng hone. The profits of the nursing hone owned and run
by the "trust will be exenpt wunder s. 11(4), because the
business i's carried on by the trust in the course of the
actual carrying out of the primary purpose of the trust. The

concept of ’'profits to feed the charity', therefore, is
applicable only to the first three heads of charity and not
the fourth. It would be illogical and, indeed, difficult to

apply the same consideration to institutions which are
establ i shed for charitable purposes of any object of general
public utility. Any profit-making activity linked wth an
object of general public wutility would be taxable. The
theory of the dominant or prinmary object of the trust
cannot, therefore, 'be projected into the fourth head of
charity, viz., 'advancenent of ~any other object of genera
public utility', so as to nake the carrying on of a business
activity nerely ancillary or incidental to the main object.
In fact, if any other viewto prevail, it wuld lead to
an alarmng result detrinmental to the revenue. The ' whole
obj ect of inserting the restrictive words 'not involving the
carrying on of any activity for profit’ in the stricter

definition of ’'charitable purpose’ in s. 2(15) to nake the
range of favoured activity less flexible than it had been
hitherto before i.e., to prevent big business houses from

si phoning of a substantial portion of their income in the
nane of charity, would be defeated. The danger of permtting
di version of business profits, which was sought to be
prevented by Parlianent is but apparent. In ny opinion, the
restrictive words 'not involving the carrying on of —any
activity for profit’ in the definition of “charitable
purpose’ in s.2(15) of the Incone-tax Act, 1961 nust be
given their due weight. Qtherwise, it would have the effect
of admitting to the benefits of exenption the fourth
indeterm nate class viz., objects of general public utility
engaged in activity for profit contrary to the plain words
of s.2(15).

Modern | egislation has changed in pattern towards re-
casting taxes and provisions with very w de |anguage, while
at the sane tinme dealing in nuch nore detail with some crees
of law. Judges,
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in part, responding to general trends of Ilaw, but also
reacting to A the farmof nodern tax |legislation, nust be
prepared to take account of the context and purposes of the
change brought about. (1) Mdst Judges, in dealing with tax
| egi sl ation, have refused to engage in what Megarry J. calls
"a bout of speculative judicial legislation" to cut down the
wi de words of the statute: Inland Revenue Conmi ssioner v.
Brown. (2) In Harrison v. Nairn WIllianson(3) Goulding J.
ohserves:
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"The way | have to approach this pure question of
verbal interpretation is, | think, to give the words
used by Parlianent their ordinary nmeaning in the
English | anguage, and if, consistently with ordinary
nmeaning, there is a choice between two alternative
interpretations, then to prefer the construction that
maintains a reasonabl e and consi stent scheme of
taxation wthout distorting the | anguage."”

Both the Judge’s conclusion, and his reasoning, were
adopted expressly in the Court of Appeal, where the Court
was exercised by the fact that the taxpayer’s interpretation
of the section in question mght |lead to a nmobst obvi ous way
of tax evasion. This attitude was rejected earlier by
Megarry J. in the following coment: ’'There is high
authority for saying that it scarcely lies in the nouth of
the taxpayer who plays wth fire to conmplain of burnt
fingers’ Reeves v. Evans Boyce and Northcott Syndicate(4)
Lord Justice Sellersin F. S Securities v. I.RC.(6) also
found that "enrichnment wi thout any service to the conmunity
and wi thout taxation is hard to countenance". Lord Reid in
Greeberg v. IR C (6) voices the same concern about the
prevailing attitude to tax statutes, saying:

"Parlianment is very properly determ ned to prevent
this kind of tax evasion, and if the courts find it
i npossible to give very wde neanings to genera
phrases the only alter native nay be for Parlianment to
do as sone other countries have -done- and introduce
| egi sl ati on of a nore sweeping character.”
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It is legitimte to | ook at the state of |aw prevailing
leading to the legislation so as to see what was the
m schief at which the Act was directed. Thi's Court has on
many occasi ons taken judicial notice of such matters as the
reports of parliamentary comm ttees, and of such other facts
as nust be assunmed to have beenwithin the contenplation of
the legislature when the Acts in -question were passed. In
Cl.T., MP. & Bhopal v. Sodre Devi(1l) the question before
the Court was as to the construction of s. 16(3) of the

I ncome-tax Act, 1922. After finding that t he wor d
"individual’ occurring in the aforesaid sub-section was
anmbi guous, Bhagwati J. observed: "In order to resolve this

ambiguity therefore we nust of necessity have resort to the
state of |law before the enactnent of the provisions, the
m schief and the defect for which the law did not provide;
the renmedy which the 1legislature resolved and appointed to
cure the defect; and, the true reason for the renmedy."

The then prevailing law relating to exenption of incone
of charitable trusts contained several |oopholes. The Law
Conmission in its Twelfth Report felt the need to elimnate
the tax avoidance device in-built in the definition of
"charitable purpose’ ins. 4(3) of the Act of 1922, by
insertion of an Explanation to the effect:

"Expl anation: In this sub-section 'property’ does
not include 'business’."

The Direct Taxes Administration Enquiry Commttee _in
their report (1958-59) observed as follows:

"The existing provisions relating to exenption of

the inconme of charitable trusts under Section 4(3) (i)

of the Incone-tax Act contain certain |oopholes which

hel p the formation of pseudo charitable trusts.™

"Anot her wi de | oophole rests in the interpretation
of the word 'property’, whereunder a trust could carry
on business which had nothing to do with the primary
object of the trust itself and still yet exenption in
respect of the income fromthis business. Courts have
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hel d that business can also be 'property’, held under

trust. Certain anmendnents in Section 4(3) (i) of the

I ncome-tax Act were nade through the Indian Incone-tax

(Amendrment) Act, 1953 to try to ensure that income of a

"charitable’ business got e exenption only if the

busi ness was carried on behalf of a religious and

charitable institution and was carried on in
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the course of inplenenting a primary purpose of the

institution or the work of the business was nainly done

by the beneficiaries of the institution. This was done
by addi ng proviso (b) to Section 4(3) (i) of the Indian

I ncome-tax Act. That proviso says that the incone

derived from property held under trust for religious or

charitable shall _not be exenpt and shall consequently
be included in the total income."

"Courts have, ~however, taken the view that the
above two conditions (in, the proviso) for getting
exenption apply only where business is carried on
behal f of a religious or charitable institution and not
where the business itself is held upon trust, and that
as such the income” of such a business would still be
entitled to exenption under the substantive part of
Section 4(3) (i) despite nonful fillment of the
conditions set out in the proviso."

Adopting the recomendati on of the Select Comittee,
Parliament inserted the words "not involving the carrying on
of any activity for profit" in-the definition of the
expression 'charitabl e purpose’ in-s. 2(15) of the Act.

The report of the Public Accounts Commttee nade a
conpr ehensi ve study of the problem and indicated the
magni t ude of avoi dance of tax through formati on of
charitable trusts, and considered whether the words 'not
involving the carrying on of any activity for profit! should
be del eted, but recomended against its deletion.

The Direct Taxes Enquiry. Commttee (otherw se know as
the Wanchoo Committee) considered the question whether the
restriction of trusts in the. matter of engaging in
activities for profit should be renmoved and made the
foll owi ng recomendati ons.

"It is in this background that we address
ourselves to the question as to whether religious or
charitable trusts enjoying tax exenption should be
permtted to carry on any activity for  profit.
I ndubi tably, engagenment in activity for profit by such
trusts provides scope for mani pulations for tax
avoi dance. W, however, consider that it wll not be
desirable to ban an activity for profit which arises in
the pursuit of the prinmary purpose of a trust created
with the object of relief of the poor, education or
medi cal relief. For instance, 10-868SCl /79
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inthe case of a trust for vocational training, it
woul d be essential for the trust to carry on its
vocation. W, there. fore, recommend that |aw should be
suitably anmended to provide that where a trust for the
religion of the poor, education or nedical relief
derives incone fromany activity for profit, its incone
woul d be exenpt from income-tax only if the said
activity for profit is carried on in the course of the
actual carrying out of a prinary purpose of the
institution. W wish to nake it abundantly clear that
even where a business is settled in trust, the trust
should fulfil this condition if it is to enjoy tax
exenption in respect of the incone from such business.
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So far as trusts for any other object of general public
utility are concerned, pursuit of any activity for
profit should continue to render them ineligible for
tax exenption.

The Direct Taxes Laws Committee in Chapter 2 (Interim
Report, Decenmber 1977) on charitable trusts considered the
guesti on whether the above expression in the definition
shoul d be deleted and recommended the deletion of the above
expression stating:

"W have recei ved a | ar ge nunber of
representati ons on the hardship caused as a result of
the total banning of activity for profit so far as
trusts having the fourth cat egory obj ects are
concerned. It has been pointed out that activities for
;. profit are essentially fund-raising in nature,
wi t hout which charities cannot exi st. W find
consi derabl e substance in these representations. W are
aware that ~some trusts have abused the provisions
enabling them to carry on business ' | and that,
sonetinmes, expansion or consol idation of business is by
itself, —sought to be justified as furtherance of
charity. such abuses would particularly arise where a
business is nerely held by a charitable trust as
property unconnected wth the objects of charity. The
remedy, in our opinion, lies in the direction of proper
enforcenent of the provisions relating to application
of trust funds for charitable purposes and not of
totally banning all activities for profit. Moreover, it
is noticed that charitable trusts generally have
objects falling —under all -the four categories. Very
often, a trust has cone into difficulties on account of
a single object under the fourth category, even though
all the inportant objects fall under the first three
categories. W, therefore,
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recommend deletion of the words "not involving the
carrying on of any activity for profit" occurring in
section 2(15)."
The CGovernnent, however, has not accept ed t he
recommendation. | fail to conprehend when the recomrendation

has not been acted wupon by the Governnment by suitable
| egi slation, how can this Court by a process of judicia
construction achi eve the sane result.

Fears expressed at the Bar that this harsh neasure
enacted by, Parlianent has shrivelled and. dried up  many
genui ne charities, does not take into account that it had to
step in when the tax exenptions available to charitable and
religious trusts started being msused for ‘the unworthy
pur poses of tax avoidance. The law has been so re-
structured to prevent allergy to taxation nasquerading as
charity. It cannot be disputed that many busi ness houses
have abused the provision relating to exenption fromtax by
carrying on activities for profit as a neans for expansion
and consolidation of business, which was sought to  be
justified as in furtherance of charity, i.e., charity becane
big business. Now, the lawis designed to prevent this
m suse of tax exenption in the nane of charity. It is not
the function of a court of lawto give the words a strained
and unnatural meani ng. It may be that nmany genuine
charitable trusts promoting objects of general public
utility are severely affected and are caught in-between the
two extrenmes. But this call for a change in the law. | am
only reiterating what has been said over and over again in
deal with taxing Acts. |In Cape Brandy Syndicate v. Inland
Revenue Conmissioner(l) the principle was formulated and
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stated by Rowlat J. in his own terse | anguage:

"In a taxing Act one has nerely to look at what is
clearly said. There is no room for any intendnent.
There is no equity about a tax. There is no presunption
as to a tax. Nothing is to be read in, nothing is to be
inmplied. one can only look fairly at the [|anguage
used. "

In Inland Revenue Conmi ssioner v. Ross & Coulter(’)
Lord Thanketro in describing ’'the harsh consequences of a
taxi ng provision’ said:

"..If the meaning of the provision is reasonably
clear, the courts have no jurisdiction to mtigate such
har shness. "
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The judicial attitudes cannot be forned in isolation
from Legi sl ati ve processes, particularly in connection with
Tax avoi dance provi'si ons:

I woul d, accordingly, answer the references in favour
of the Revenue and  against the assessee. The Conmi ssi oner
will be entitled to his costs.

P.B. R
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