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ACT:

I ncome-tax Act, 1961-Sections 147 and 55 and its scope.

HEADNOTE:
In 1949, the assessee conpany had acquired  sone ordinary
shares of a conpany of the face value of Rs. 10/- each. On

this holding the assessee had received certain bonus shares.
The assessee further acquired a certain nunber . of right
shares of the same conmpany in 1961

During the assessment year 1962-63 it sold a certain. nunber
of shares which it held prior to January 1, 1954 and
cal cul ated the cost price of the shares sold, at the nmarket
rate prevailing on January 1, 1954.

Simlarly, the assessee acquired certain ordinary shares of
anot her conpany before January 1, (1954 and received certain
bonus shares after that date. During the assessnent/ year
1962-63 it again sold some of these shares and- cal cul ated
the cost of acquisition of the said shares at the rmarket
val ue prevailing on January 1, 1954. Thus, according to the
assessee, by selling the shares of the two comnpanies, it had
suffered a capital loss and the Inconme-tax Oficer _allowed
the loss to be carried for-ward by the assessee.

After nearly 2 1/2 years, the Income-tax Oficer notified
t he assessee that incone chargeable to tax for t he
assessment year 1962-63 had escaped assessment within s. 147
of the Incone Tax Act, 1961 and wote that while working out
the cost, the assessee wongly clainmed the prevalent narket
price as on January 1, 1954 ignoring the fact that the sane
shares were given as bonus shares in later years after
January 1, 1954. According to the Incone-tax Officer, the
cost has to be worked at by averaging the cost of the
original shares, anongst the original,shares and the bonus
shares taken together. The assessee maintained that it had
exercised its option under s.55(2) of the Act. Ther ef or e,
the cost of acquisition of the ordinary shares of the two
conpani es which had been acquired | ong before January 1
1954 was taken at the fair market value as on that date and
the capital |oss was conputed accordingly. The assessee,
thereafter filed a wit petition before the H gh Court
challenging the validity of the notice issued under s. 147
of the Act.

The Hi gh Court dismissed the wit petition on the ground
that since the assessee had not shown the acquisition of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 6

bonus and right share-, in the Incone-tax return, the
I ncome-tax O ficer had reason to believe that the income
chargeabl e to tax had escaped assessnent and therefore, the
noti ce was valid.

Al'l owi ng the appeal

HELD : (1) That the cost of acquisition under s. 55(2) of

the Act, is the cost of the asset to the assessee or the
fair market value of the asset on the 1st day of January,
1954 at the option of the assessee., Therefore, in the

present case, the assessee rightly applied its option and
the fair market value is duly deternmined. it is wong to
hold that while working out the capital gains, the cost had
to be worked out by averaging the cost of the origina
shares anong the original shares and the bonus

928

shares taken together, ignoring the statutory provisions of
ss. 48 and 55(2) of the Act. For the ascertainment of the
fair market value of the shares in question, on January 1
1954, 'any event prior to or subsequent to that, date is
whol |y extraneous and irrelevant. [932 F]

(2) The assessee is bound to disclose under cl. (a) of s.
147 only such nmaterial facts which are necessary for its
assessment for the assessnent year and not those facts which
at)-, irrelevant ~and -extraneous for  the pur pose of
assessment . As regards cl. (b) of s. 147 from the infor-
mati on furni shed by the assessee, thereis no reason for the
I.T.O to believe that incone chargeabl e to tax has escaped
assessment for the assessnment year -in-question. [933 B-(
Conmi ssi oner of |Incone-tax, Bihar v. Dalma Investrment Co.,
52 1. T.R 567, referred to and distingui shed:

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Cvil Appeals Nos. 2039 and
2040 of 1968.

Appeal s fromthe judgnent and order dated April 20, 1968 of
the Rajasthan High Court in D. B.. Gvil Wit Nos. 104 and 1
05 of 1967.

S. Mtra, O P. Khaitan, N. R Khaitan, B. P. Mheshwar
and R K. Maheshwari, for the appellant (in-both the
appeal s) .

V.S. Desai, P. L. Juneja, R N Sachthey and B. D
Sharma, for the respondent (in both the appeals).

The Judgnent of the Court was delivered by

Grover, J. These appeals by certificate froma judgment of
the Rajasthan Hi gh Court involve a conmon question relating
to the computation of capital gains in respect of sale of
certain shares.

It is necessary to refer to the facts in Cvil Appeal No.
2039/ 6 8 only. The assessee is a conpany incorporated
under the Indian Conpani es Act 1956 having its registered
of fice at Jaipur. For the assessnent year 1962-63 relevant
to the previous year ending March 31, 1962 the assessee
filed its return before the Incone-,tax Oficer, Conpany
Crcle No. 1, Jaipur. On March 29, 1949, the assessee had
acquired 12,000 ordinary shares of the Oient Paper MIIls of
the face value of Rs. 10 each. On this holding it received

12,000 bonus shares on or about April 28, 1951. It again
recei ved 60,000 bonus shares on or about June 4, 1954 and
further acquired 25,200 right shares on June 26, 1961. It
sold 22,000 shares during the assessnent year 1962-63. It

is common ground that these shares which were sold were out
of the 24,000 shares which it held prior to January 1, 1954.
The price realized on account of the sale of 22,000 shares
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during the assessnent year 1962-63 was Rs. 8, 45,110/-. The
assessee cal cul ated the cost price of 22,000 shares sold by
it at the market rate prevailing on January 1, 1954 which
cane to Rs. 8,63,500 /-. The assessee had also acquired
15,000 ordinary shares of Birla

929

Jute Manufacturing Conpany before January 1, 1954. It got
41,250 bonus shares on original holding after January 1
1954. It further got 22,500 right shares for the nom na
value of Rs. 3,60,000. The assessee sold 15,000 shares
during the assessment year 1962-63 and the sale price
realized was Rs. 4,54,130/-. The assessee calculated the
cost price of 15,000 shares sold by it at the market val ue
prevailing on January 1, 1954 which canme to Rs. 6,45,000//-.
Thus according to the assessee the cost of acquisition of
the said shares in the two companies cane to Rs. 15,09, 400
while they were -sold for Rs.~12,09,240 and thereby the
assessee suffered a capital |oss of Rs. 2,10,160. The

assessee filed a statenent giving all these details. Fronthat
statenment it was clear that the 22,000 shares of the O ent Paper

MIlls and the 15,000 shares of the Birla Jute Mag. Co.
which were sold during the assessnment year 1962-63 were
those which it had acquired or received by way of bonus
shares prior to January 1, 1954.
The Incone-tax Officer by his assessnment order dated July
20. 1964 accepted the statenent furnished by the assessee
and held that it had suffered a capital loss of Rs.
2,10,160/- which 'was directed to be carried forward. By
means of a notice dated January 4, 1967 the |ncone-tax
Oficer informed the assessee that he had reasons to believe
that income chargeable to tax for the assessnment year 1962-
63 had escaped assessnent within the neaning of s. 147 of
the Incone-tax Act 1961, hereinafter called the "Act". This
noti ce was acconpanied by a letter in which it was stated
"While working out the cost you clainmed the
preval entmarket ~price as on 1-1-1954 in
conpl ete disregardof the fact that the sane
shares had been gi ven bonus shares in the
subsequent years after 1-1-54.The Supr ene
Court had laid down inthe case of  Dalnia
Cenent (1964) 52 I TR 567 that while working
out the capital gains the cost has to be
wor ked out by averaging cost of the original
shares anpbngst the original shares. and bonus
shares taken together. Your <claim of the
cost, therefore, was incorrect. By followng
erroneous nethod you cl ai ned and were all owed
| oss of Rs. 2,10,160 in assessnment year 1962-
63 and Rs. 45,176/- in assessnent year ~ 1964-
65. Against this the cost in assessnent year
1962-63 would come nuch |less and instead of
capital losses a figure of capital gain wll
get comnput ed".
The assessee sent a letter dated February 9, 1967 to the
Income-tax O ficer saying that it had exercised its option
under s. 55(2) of the Act and in accordance therewith the
cost of acquisition of
930
the ordinary shares of the two conpani es which have been
acquired and held by the assessee |ong before January 1
1954 was taken at the fair market value as on that date and
the capital |oss was conputed accordingly. It was pointed
out that the judgnment of the Suprene Court referred to in
the letter of the Income-tax O ficer had no rel evance in the
present case and that the notice which had been issued under
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s. 147 of the Act was illegal and wthout jurisdiction
Subsequently the assessee filed a petition in the Hi gh Court
under Art. 226 of the Constitution challenging the Ilegality
and validity of the notice issued under s. 147 of the Act.
The High Court was of the view that since the acquisition of
bonus and right shares acquired by the assessee on the
original holding had not been shown in the incone tax return
it could be said that the Incone-tax O ficer had reason to
believe that the income chargeable to tax had escaped
assessment by reason of the omission or failure on the part
of the assessee to disclose fully and truly all materia
facts necessary for its assessnent. It was contended on
behal f of the assessee before the H gh Court that it was
al toget her unnecessary for the assessee to have shown the
acqui sition of bonus shares.in the return filed by it for
the determination of the cost of acquisition of the shares
held by it and therefore the notice issued by the Incone-tax
Oficer was without jurisdiction. G M Mhta J., disposed
of the natter by saying, "prima facie it cannot be said that
the Incone-tax O ficer had no reason to believe that there
was an escapement of assessnment on account of om ssion or
failure on the part of the assessee to disclose fully or
truly all material facts necessary for the assessment for

the years 1962-63........ requiring notice under s. 148
of the Income tax Act." The other learned judge D. M
Bhandari J. wote a separate judgnent - expressing the

opi nion that the case of the assessee was covered by s. 147
(a) and that it did not fall within s. 147 (b) of the Act.
The writ petition was disnissed.

It is somewhat unfortunate that the real points which arose
for determination in the present case did not engage the
attention of the |earned judges of the H gh Court. Section
45 of the Act provides that any profits and gains  arising
from the transfer of a capital asset effected in the
previous year shall, save as otherw se provided in 'ss. 53
and 54 be chargeable to income tax under the head "Capita
gai ns" and shall be deened to be the incone of the /previous
year in which the transfer took place. Section 48 /deals
with the node of conputation and deductions. It says that
i ncome chargeable under the head "capital gains shall be
conput ed by deducting from the full value of the
consi deration received or accruing as a result of “the
transfer of the capital asset follow ng anounts, nanely, (i)
expendi ture incurred wholly

931

and exclusively in connection with such transfer and (ii)
the cost of acquisition of the capital asset and the cost of
any inprovenent thereof. The neaning of ‘the cost of
acquisition is explained by s. 5 5 (2) and for our
purpose that sub-section with clause (1) need be reproduced

55(2) "For the purposes of sections 48 and 49,
"cost of acquisition", in relation ‘to a
capital asset
(i) where the capital asset becane t he
property of the assessee before the 1lst day of
January 1954 nmeans the cost of acquisition of
the asset to the assessee or the fair market
val ue of the asset on the 1st day of January,
1954, at the option of the assessee;
The assessee had exercised the option of the fair narket
value of the assets. The shares which had been sold by it
of both the conpani es had indisputably become its property
before the first day of January 1954. Therefore all that
had to be determ ned was the fair market value on the
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first day of January 1954 of those shares. Thi s was
duly determ ned and it was not disputed that that

determi nati on was nmade according to the rates prevailing in
the market on the aforesaid date by the Incone-tax Oficer
when he made his assessment order on July 20, 1964.
Once the market value of the shares was ascertained or
determ ned on the date given in cl. (1) of s., 5 5 (2
that would be the cost of acquisition in rel ation to
capital assets. Up to this point there is no controversy
bet ween the Revenue and the assessee but on behalf of the
Revenue an al npst startling position has been advanced that
while determning the fair market value on January 1, 1954
the issuance of bonus or right shares after that date on
the basis of the hol ding of the assessee prior to January

1, 1954 should have been taken into account. In other
words as was explained in the letter of the Income-tax
Oficer dated January 4, 1967 while wor Ki ng out t he
capital gains the cost had to be worked out by aver agi ng
the cost of the original shares anongst the original shar es

and the bonus shares taken together. Thus, according to the
Revenue, —after the issue of bonus shares the cost of the

original holding had to bespread over all the shares
i nclusive of the bonus or the right shares acquired on
the original holding. Support for this view appears to have
been found in the decision of this; Court in Commi ssioner
of Incone tax, Bihar v. Dalma |Investnment

Co. Ltd.(1).

(1)52 1. T.R 567.
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The question which had to be decided in the above case was
entirely, of a different nature. The assessee there held
ordinary shares in Rohtas Industries Ltd. apart from hol ding
shares by way of investnent and al so as stock-in-trade of

its business as a share dealer. In 1944 the assessee
acquired 31,909 of these shares and was holding them in
January 1945. In that nonth the “Rohtas Industries Ltd.

di stributed bonus shares at the rate of one ordinary share
for each original share. So the assessee got 31,909 / bonus
shares. Between that time and Decenber 31, 1947 the
assessee sold 14,650 of the original shares. ~The ~assessee
acquired some newly issued shares inthe years 1945 and
1947. The total holding of the assessee on January 1, 1948
cane to 1,110,747 shares which in its books had been -val ued
at Rs. 15,57,902. In arriving at this figure the assessee
had val ued the bonus shares at the face value of 'Rs. 10 /-
each and the other shares at the actual cost. On~ January
29, 1948/ the assessee sold all these shares for the tota
sum of Rs. 15,50,458 and in its return for the year 1949-50
clainmed a loss of Rs. 7,444 on the sale. It was held by the
majority that the bonus shares had to be val ued by spreading
the cost of the old shares over the old shares and the bonus
shares taken together if they ranked pari passi and if they
did not the price mght have to be adjusted either in
proportion of the face value they bore or on -equitable
consi deration based on the nmarket price before and after
i ssue. W have set out the facts of this case in detail in
order to denonstrate that that decision was not at al

apposite for the purpose of deciding the point which has
arisen in the present case. No question arose there of the
calculation of the capital gain or loss in accordance wth
the statutory provisions in Pari materia with ss. 48 and
55(2) of the Act. In the present case we are confined to
the express provisions of s. 55(2) relating to the manner in
which the cost of acquisition of a capital asset has to be
determ ned for the purpose of s. 48. VWere the capita
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asset becane the property of the assessee before the first
day of January 1954 the assessee has two options. It can
deci de whether it wishes to take the cost of the acquisition
of the asset to it as the cost of acquisition for the
purpose of s. 48 or the fair market value of the asset on
the first day of January 1954. The word "Fair" appears to
have been used to indicate that any artificially inflated
value is not to be taken into account. 1In the present case
it is conmon ground that when the original assessment order
was made the fair market value of the shares in question had
been duly determ ned and accepted as correct by the |ncone-
tax O ficer. Under no principle or authority can anything
nore be read into the provisions of s. 55 (2) (i) in the
manner suggested by the Revenue based on the view expressed
inthe Dalma Investnent Co's case(3). The H gh Court corn-
(1)[21952] I.T.R 567.
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pletely overlooked the fact that for the ascertainnent of
the fair market value of the shares in question on January
1, 1954 ‘any event prior or subsequent to the said date was
whol | y extraneous and irrelevant and could not be taken into

consi deration. |If the contention of the Revenue were to be
accepted the acquisition of bonus shares subsequent to
January 1, 1954 will have to be taken into account which on
the |language of the statute it is not possible to do. On

this view of the matter there was no question of the case of
the assessee falling within clauses (a) or (b) of S 147 of
the Act. The assessee is bound to disclose under cl. (a)
only such nmaterial ‘facts which are necessary for its
assessnment for the assessnent year and not those facts which
are wholly irrelevant and extraneous for~ the  purpose of
assessment. As regards cl. (b) also the information nust be
such as should lead the Incone-tax Oficer to believe that
income chargeable to tax has escaped assessnent. The
i nf ormati on, in the present case, relating to t he
acqui sition of the bonus shares subsequent to January 1
1954 could possibly furnish no reason to the Incone-tax
Oficer to formthe belief that income chargeable to tax had
escaped assessnent for the assessnent year in question

For the reasons given above the appeals are allowed and the.
judgrment of the H gh Court is set aside. The i npugned

notice issued to the assessee in each case shall stand
guashed. The assessee shall be entitled to its costs in
this Court. Hearing fee one set.

S. N Appeal s
al | oned. ,
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