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ACT:

Constitution of India, Art. 166(2)  and (3)-Authentication
according to Rules nade by Governor-Wether conclusive of
the Governor having acted in accordance with | aw.

West  Bengal Land Developnent and Planning Act, 1948-
Notification wunder s. 4 and declaration under s. 6-Wether
required to be made on CGovernor’s _personal satisfaction-
M nister nmaking Standing O der under the Rules of Business
made by Governor under Art. 166(3)-Wether proceeding under
the Act covered by the Standing Order-Therefore ' whether
required to be dealt with by Mnister.

HEADNOTE

The State CGovernment issued a notification in February 1955
under s. 4 of the West Bengal Land Devel opnment and Planning
Act, 1948, to the effect that certain | ands, a major portion
of which belonged to the appellant, were likely to be.
needed for a public purpose. This notification was signed
by the. Assistant Secretary in the Land and Revenue Depart -
ment of the State Government. A devel opment schene was. t hen
prepared and after objections to it bad been invited and
di sposed of, the Land Planning Committee which is the
prescribed authority under the Act, recomended acceptance
of the scheme and the issue of a declaration under s. 6 of
the Act. This declaration was issued by the Government in
July 1956 and was signed by the Deputy Secretary in the sane
Depart nment.

The appellant filed a wit petition under Art. 2Z6 of the
Constitution praying that the notification under a. 4 and
the declaration under a. 6 be quashed. It was contended by
him that the entire proceedings were void for the reasons,
inter alia, (i) that the notification, the declaration, and
the sanctioning of the schene for the notified area were al
done by the Assistant or Deputy Secretary and the State
CGovernment could not be said to have applied its mind in the
proceedi ngs; inasmuch as the executive power of the State is
vested in the Governor under Art. 154(1) of the Constitu-
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tion, it is satisfaction of the GCovernor t hat is
contenplated under as. 4 and 6 of the Act; (ii) that wunder
the Rules of Business nade by the Governor under Art.
166(3), the Mnister-in-charge had issued a Standing Order
on Novenber 29, 1959 specifying matters which were required
to be referred to him as the proceedi ngs taken under the
Article fell within certain itens of that Standing O der
they could only be dealt with by the Mnister hinself and
were in fact not so dealt wth.

On the other hand, it was contended on behalf of the State
(i) that as the notification and the declaration were
aut henticated according to the Rules nmade by the CGovern or
under Art. 166(2) and as they also contained a recital that
the Governor was of the opinion the |ands were needed for a
public pur pose, t hus showi ng t hat t he CGovernor’s
sati sfaction was made out, it was not open to the appellant
to go behind and question their-validity; and (ii) that the
proceedings taken in the case did not fail under any of the
itens in the Standing Order and did not therefore require to
be brought to the notice of the Mnister before issue of
orders.

407

The Single Bench that board the petition, while rejecting
the other contentions -of the appellant, held that the
proceedi ngs taken/under the Act fell within item 18 of the
St andi ng Order which covered all cases proposed to be taken
up by the Land Planning Commttee and Item29 relating to
cases under the Land Acquisition, Act; they should therefore
have been referred to the Mnister; as this had adnmttedly
not been done, the entire proceedi ngs were illegal and void.
However, a Division Bench, in appeal, took the view that
while item 29 of; the Standing Order did not apply at all
under item 18 it was only necessary that ~the proceedings
after the issue of the notification under s. 4 should be
dealt with by the Mnister. It therefore wupheld that
notification but set aside all the subsequent proceedi ngs.
In appeal before this Court (the only guestion for
consi deration was whether the notification under s. 4 was
validly issued.

HELD: Di smissing the appeal

The Hi gh Court had rightly upheld the validity of the
notification under s. 4 of the Act.

When authentication is in accordance within Art. 166(2) what
it makes conclusive is that the order has been nmade by the
Governor. But the further question as to whether, in naking
the order, the CGovernor has acted in accordance wth |aw,
remai ns open for adjudication. [417 B]

R Chitralekha v. State of Mysore, [1964] 6 S.C. R _ 268,
fol | owned.

The CGovernor’s personal satisfaction was not necessary in
the present case as this was not an itemof business with
respect to which -the Governor is, by or under the
Constitution, required to act in his discretion. [418 D E]
The terms of s. 4 meke it <clear that it is on the
satisfaction of the State Governnent that any land is needed
or is likely to be needed for a public purpose, that a
notification is issued. Although in the present case the
Land Planning Conmittee had in fact reconmended the
acquisition of the land and the issue of a notification
under s. 4, there is no provision in the Act or the rules
making it obligatory on the part of the State Governnent to
consult the Committee at this stage, Item 18 of the Standing
Oder did not therefore apply. Qher items in the order
were al so not applicable and it was not therefore necessary
for the proceedings to be referred to the Mnister. [420 E
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421 D-E

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 216 and
217 of 1964.

Appeals fromthe judgnment and order dated March 5, 1959 of
the Calcutta Hi gh Court in Appeals from Oiginal orders Nos.
397 and 398 of 1958.

Bi shan Narain and B. P. Maheshwari, for the appellant (in
both the appeal s).

B. Sen, D. N Mikherjee and P. K Bose, for the
respondents Nos. 1, 2, and 4 (in both the appeals).

S. K Roy Choudhury, Rameshwar Nath, Mbhinder Narain

and P. L. Vohra, for respondent No. 3 (in both the appeals).
408

The Judgnent of the Court was delivered by

Vaidialingam ~J. These two appeals, on certificate, are
directed. against the judgnent of the Calcutta H gh Court,
in Appeals from Order, Nos. 397 and 398 of 1958, dated March
5, 1959, in so far as the H gh Court has held that the
notification, issued by the -State Governnent, under, s. 4
of the West Bengal ‘Land Devel opnent and Pl anning Act’ 1948
(W B. Act XXI of 1948) (hereinafter, referred to as the
Act), is valid. The appellant and respondents, in both the
appeals, are the sanme and comon  questions arise for
consi deration in both.

The Society O -Farnmers and Rural 1 ndustrialists, of which
the third respondent is the Secretary, requested the first

respondent, the State of —West Bengal, to acquire,
conpul sorily, <certain lands for the establishnent. of an
Agricultural Colony for creating better Iliving conditions
t herein. The first respondent issued’ a notification, on

February 4, 1955, under s. 4 of the Act, stating that an
extent of about 28 - 59 acres of lands, nore fully described
therein, and situated in the villages of Ghola and Natagarh

is likely be needed for a public purpose, viz., the
establ i shnent of an agricultural colony and the creation of
better Iliving conditions. There is no controversy that a
maj or portion of the |ands, conprised in ,this notification

bel onged to the appellant-MIls. The said,, notification
was published in the Calcutta Gazette, On February 17, 1955.
This notification -was signed by the Assistant Secretary,
Land and Revenue Departnent of the GCovernnment of - West
Bengal

The first respondent then directed the Society to prepare a
devel opnent scheme and subnit the same to the Collector, to
enable himto hear objections as per the rules franed under
the Act. On or about March 21, 1955, the Society submitted
a devel opnent schenme and the Collector issued notice, @ under
r. 5 (2) of the West Bengal Land Devel opnent and Planning
Rul es, 1948 (hereinafter referred to as the Rules), inviting
objections, within the tine specified therein, to the schene
bei ng sancti oned. The objections filed by the appellant
MIlls, to the sanctioning of the scheme, were overruled by
the Collector. On February 10, 1956 the Land Pl anning
Conmittee which is the prescribed authority, under the Act,
recormended acceptance of the scheme submitted by the
Society and for issue of a declaration, by the Governnent,
under s. 6 of the Act. On July 21, 1956, the Governnent
i ssued the declaration, under s. 6 of the Act, which again

was published in the State Gazette, on August 9, 1956. This
declaration was signed by the Deputy Secretary, Land and
"Revenue Departnment, CGovernnent of West Bengal. On August
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28, 1956, notice of the intention to take possession of the
| ands was issued, under r. 8 of the Rules.
409
On  Septenber 13,1956, the appellant-MIls filed, in the
Calcutta High Court, a wit petition, Cvil Rule No. 2620 of
1956, under Art. 226 of the Constitution, and prayed for a
wit in the nature of mandanmus, to be issued directing the
State Government and its officers, not to give effect or
take any steps, on the basis of the notice issued. It also
prayed for the issue of a wit, in the nature of certiorari
gquashing the notification, under S. 4, and the declaration
under s. 6, issued by the State Covernnent. Though the
appel l ant rai sed several grounds of attack, as against the
proceedi ngs, leading up to the issue of the notice, under r
8, the nmain point that appears to have been urged before the
| earned Single Judge, who heard the wit petition, was that,
havi ng due regard to the scheme of the Act and the materials
avail abl'e, it _—cannot be said --that the Government have
sanctioned any scheme, nor can Governnent be said to have
been sati'sfied, before issuing the declaration under s. 6 of
the Act, that the notified | ands were, needed for a public
purpose.. In short, the appellant’s stand appears to have
been that the proceedings have been initiated by the
Assistant Secretary of the Departnment and, orders issued
either by himor by the Deputy Secretary and hence actions
taken by them though in the nane of the State Governnent,
are not valid, -inasmuch as they are not in confornmity wth
the Act. The State CGovernment, on the other hand, contended
that there has been due conpliance with the provisions O
the statute and the proceedi ngs-taken by it are |egal and
valid, as they have been dealt with by officers who have
been authorised to act in that behalf.
Before we refer to the findings recorded by the Hi gh  Court,
in the wit petition, it is necessary to refer to sonme of
the provisions of the Act and the rules franmed thereunder
in order to appreciate the contentions taken by the  parties
and the opinion expressed by the High Court. It /is also
necessary to refer to the Rul es of Business, issued by the
Gover nor of West Bengal, wunder  Art. 166(3) of t he
Constitution and the Standing Oders made by the
M nister-in-charge of the Departnment of Land  and Land
Revenue.

Art. 166 of the Constitution is a; follows

"166. (1) Al executive action O t he

CGovernment of a State shall be expressed to.

be take’" in the name of the Governor

(2) Oders and other instruments nade and
executed in the name of the Governor shall be
aut henti cat ed in such nanner as my be

specified in rules to be made by the Governor
and the wvalidity of an order or instrunent
which is so authenticated shall not be ' called
in

410

guestion on the ground that it is not _an
order or instrunment nmade or executed by the
Gover nor .

(3) The CGovernor shall make rules for the
nore conveni ent transaction of the business of
the Governnent of the State, and for the
al l ocati on anmong Mnisters of t he sai d
busi ness insofar as it is not business wth
respect to which the Governor is by or under
this Constitution required to act in his
di scretion."
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In exercise of the, power conferred by Art.
166(2), the Governor ,of West Bengal had
i ssued, on August 25, 1951, the follow ng
rules :
" (1) Al orders or instrunents nmade or
executed by or on behalf of the Governnment of
West  Bengal shall be expressed to be nade or
executed by or by order of the Governor of
West Bengal
(2) Save in cases where an officer has been
specially enmpowered to sign an order or
instrument _ of the CGovernment of West Bengal
every such order or instrunent shall, be
signed by either a Secretary, Joint Secretary,
Deputy Secretary, an Under Secretary or an
Assi stant Secretary to the Government of West
Bengal and such signature shall be deened to
be 't he proper authentication of such orders or
i nstrunents.
Under Art. 166(3), the Governor of Wst Benga
has framed Rul es of Business; on August 25,
1951. Rules 4, 5, 19 and 20, which alone are
material, are as foll ows
"4. The business of the Governnent shall be
transacted in the departnent specified in the
First /Schedule and shall be classified and
di stri buted between those departnents as laid
down 't her ei n.
5. The Governor shall on the advice of the
Chief Mnister allot anong the Mnisters the
busi ness of the Governnent by assigning one or
nore departnments to the charge of a Mnister;
19. Except as otherwi se provided by any
other rule, cases shall ordinarily be disposed
of by or under the authority of the Mnister-
i n-charge who may by neans of standing orders
gi ve such directions as he thinks fit for the
di sposal of cases,in the departnent. Copi es
of such standing orders shall be sent to the
Governor and the Chief Munister.

411
Provided that until such standing orders are
nmade by a M nister, the standing orders which
were made under the Rul es of Business existing
i medi ately -before the conmmencenent of these
rates and which were in force in t he
department in charge of such Mnister imre-
di ately before such comencenent shall so. far
as nmay be, deened to be the standing -orders
for that department nmade under this rule:
20. Each M nister shall by nmeans of standi ng
orders arrange wth the Secretary 'of the
department what matters or classes of matters
are to be brought to his personal notice.
Copi es of such standing orders shall be sent
to the Governor and the Chief Mnister."
The Mnister-in-charge of the Departnent of
Land and Land Revenue, with which we are
concerned, in these proceedi ngs made St andi ng
Orders, under rr. 19 and 20 of the Rules of
Busi ness, on Novenber 29, 1951. St andi ng
Oder No.l1lis to the effect that all matters
specified therein, are to be brought to the
notice of the Mnister. Standing Order No. 2
provided that, apart fromthe matters referred




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 14

to in Standing Order No. 1, the various itens
nentioned therein, relating to Land and Land
Revenue Departnent, are to be brought to the
notice of the Mnister, before the issue of
orders. According to the appellant, the pro-
ceedings taken by the Governnment wunder the
Act, are covered by item18, or 28 or 29 of
Standing Order No. 2. Therefore, those itens

alone are referred to by us; and they

are as
fol | ows
"18. Al cases proposed to be taken up by the
Land Pl anning Committee set up under the Land
Devel opnent. and Pl anni ng Act.

28. Al'l “schenes relating to acquisition and
settl enent of waste |ands.
29. Al ~cases relating to land acquisition

by~ companies and Industrial concerns or by
Government under the Land - Acquisition’ Act
before there i's notification under Section 4
and agreenent under Section 41."
Standing Order No. 5 provided that the Secretary may permit
the Deputy or Assistant Secretaries to dispose of or submt’
to the Mnister for orders such cases or classes of cases as
the Secretary may, 'by general or special order, direct, with
the approval of the Mnister-in-charge.. By virtue of this
Standing Order, No. 5, the Secretary, Land and Land Revenue
Department, had issued the follow ng O der
412
"Subj ect to the undernmenti oned provisos, cases
in the '"different branches of the departnent
shal |l be disposed of or when so required by
any rule or order shall be subnmitted to the
-M ni ster-in-charge, by or-under the orders of
t he Deput y Secretary or t he Assi st ant
Secretary, as the cases may be, who is
according to the office Organisation for the
time being in force.in charge of the matters
or classes of matters to which the cases
respecti vely appertain.
Provi sos
(1) If the officer dealing with the case
decides that it is of such inportance that it
shoul d be submitted to a higher officer inthe
departrment, it shall be so submtted.
(2) Cases fromall branches involving major
guestions of principles or policy ~shall be,
submtted to the Mnister-in-charge through
Secretary."
We shall now refer to sone of the material provisions in the
Act. - Section 2(b) defines 'devel opment schene’ as a schene
for the devel opment of land for any public purpose. 'Section
2(c) defines '"notified area’ as an area decl ared under ' sub-
S. (1) of s. 4to be anotified area. Under s. 3, the State
Government nmay appoint, in accordance with the rules, an
authority, referred to as the prescribed authority, for
carrying out the purposes -of the Act. There is no
controversy that the Land Planning Conmittee is t he
prescribed authority appointed under S. 3 of the Act. Under
s. 4, the State Governnent can, by notification in the
Gazette, declare any area specified in the notification to
be a notified area '"if it is satisfied that any land in such
area is needed or is likely to be needed for any public
purpose.......... Under s. 4A any person interested in any
land, within a notified area can file wthin the time
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prescribed therein, objections to the acquisition of the
land in which he is inter and the Collector has to give an
opportunity to the said objector of being heard; and, after
hearing objections and making such further inquiry, the
collector is to submt the case to the State Governnent
along with his report. Under s. 5, the State Government may
direct the prescribed authority or authorise any conpany or
| ocal authority to prepare, in accordance with the rules, a
devel opnent schene in respect of any notified-area. The
said section also provides for such schenes being prepared
and subnmitted to the State Governnent for its sanction. The
CGovernment may sanction the scheme either wthout any
nodi fication or subject to such nodifications as it
considers fit. Under s. 6, when a devel opnent schene is
sanctioned, and when the’ State Governnent is satisfied

413
that any land in the notified area for which such scheme has
been sanctioned, is needed for the purpose of executing such
schene, a declaration to the effect that such land i s needed
for a public purpose shall be nmade by the State Governnent.
Section 10 provides for~ the Covernnent directing the
prescribed authority to execute any developrment schemne
sanctioned by it :or causeit to be executed in accordance
with, the rules. ~Section 14 provides for the Governnent
maki ng rules for carrying-out the purposes of the Act and,
in particular, -in respect of natters nentioned in sub-s.
(2).

The State CGovernnent have framed rules called the West
Bengal Land Devel opnent and Pl anning Rules, 1948, earlier
referred to. Under r. 3(1), theauthority for carrying out
the purposes of the Act isthe Land Planning Conmttee
appointed by the State Governnent. Rule 5 provides for the
prescribed authority to prepare and submit a devel opnent
schene when the State CGovernment gives such directions to
that authority, and it also deals with the various | other
matters pertaining to the preparation and subm ssion of such
a schene.

The appellant’s wit petitionwas heard, in the first
instance, by a |learned Single Judge of the Calcutta High
Court. The appellant raised, broadly, two contentions. The
first contention was that the notification, issued under _s.
4 as well as the declaration nade under s. 6, of the Act,
and the sanctioning of the schene for the notified area,
were all done by the Assistant Secretary Land and Revenue
Departnment of the Governnent of West Bengal® and  -the
Government has -not, in any manner, applied- its mind, in
these proceedings, and, therefore, the entire, proceedings
are void. Under this head, the appellant al so pleaded that,
i nasmuch as the executive power of the State is  vested in
the CGovernor, under Art. 154 (1) of the Constitution, it is
the satisfaction of the Governor that is contenpl ated, under
ss.14 and 6 of the Act. The second contention was | that,
under the Rules of Business framed by the Governor, under
Art. 166(3) of the Constitution, :the business pertaining to
the Departnent of Land and Land Revenue, to which these
proceedings relate, is to be dealt with - personally by the
M ni ster-in-charge; and the proceedings to be taken under
the Act cannot be delegated to the departnmental officers, by
the concerned Mnister. |In this particular case, inasmuch
as the proceedi ngs have been taken and orders issued, either
by the Assistant Secretary or the Deputy Secretary, of the
Departnment, without reference to the Mnister-in-charge, the
entire, proceedings are illegal and void. Alternatively, it
was also urged that, even if the Mnister-in-charge could
del egate any of these functions to the subordinate officers,
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by making appropriate Standing Orders, in this case there
has been no such del egati on, autho-

414
rising the Secretary or the Assistant Secretary to deal with
such matters. In this connection, the appellant has relied

on items 18, 28 and 29, referred to in Standing Order No. 2,
issued by the Mnister-in-charge, as indicating that those
matters have to be dealt with only by the Mnister.

On behalf of the State it was urged that, as t he
notification issued under s. 4 and the declaration nade
under s. 6. have been authenticated in the manner, specified
by the Rules nmade by the Governor under Art. 166(2) of the
Constitution, it was not open to the appellant to go behind
and question the validity of either the notification or the
decl arati on, which contained a recital that the Governor was
of the opinion that the lands were needed for a public
pur pose. According to the State, this recital shows that
the Governor’s satisfaction is clearly made out. The res-
pondents ~‘al so pointed out that the Governor had issued the
Rul es of Business, under Art. 166(3) of the Constitution;
and, under rr.-19 and 20, therefore, the Mnister-in-charge,
of the particular departnment, has been clothed with
authority, by nmeans of Standing Oders, to give such
directions, as he thinks fit, for the disposal of the case
in his departnent. By virtue of such authority, conferred
on the Mnister-in-charge of the Departnent of Lard and Land
Revenue, in this case, the Mnister has  nmade Standing
Orders, on Novenber 29, 1951. The respondents further urged
that the proceedings taken inthis case, by the State
CGovernment, under the Act, do not cone under any of the
itens referred to in Standing Order No. 2, which deals wth
matters which are to be brought to the notice of the
M nister, before issue of orders. These matters could be
validly dealt with, by the Assistant Secretary of the said
Depar t ment .

The | earned Single Judge, after a consideration of the Rules
of Business, issued by the Governor, as well as the Standing
Orders, nmade by the Mnister-in-charge and the  rel evant
provi sions of the Constitution, has held that the contention
of the appellant, that it is the Governor who has to be
satisfied in such matters, cannot be accepted. On the other
hand, the |earned Judge has held that, in respect of the
matters in question, the rel evant business of the Governnent
of the State has been allocated, by the Governor, to the
M ni ster concerned, by issuing Rules of- Business. The
| earned Judge has also held that, wunder the Rules of
Busi ness, the Mnister-in-charge has got authority to
del egate any particular functions, to be disposed of by his
subor di nat es. But, after a consideration of the Standing
Orders, made in this case, by the Mnister-in-charge, the
| earned Judge is of the view that the various’ proceedings,
taken by the Governnent under the Act, will come under item
18 or 29 of Standing Oder NN 2 and, as such, ‘these
proceedi ngs should have been referred to the Mnistet-in-
char ge,

415

before the issue of orders. It was adnitted, by the
Advocat e General, before the | earned Judge, that none of the
proceedi ngs, which are under challenge, either in the matter
of sanction or satisfaction, received the attention of the
Mnister, but was dealt with, either by the Assistant
Secretary, or the Deputy Secretary, So t he entire
proceedi ngs, beginning fromthe issue of the notification
under s. 4, dated February 4, 1955, and ending with theissue
of the notice, dated August 28, 1956, under r. 8 of the
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Rules,. were held to be illegal and void. In consequence,
the Ilearned Judge granted the prayers, asked for by the
appellant,in his wit petition

This order of the | earned Judge was chall enged, in tw ap-
peals, before a Division Bench of the Calcutta Hi gh Court,
viz., Appeals fromOrders Nos. 397 and 398 of 1958. One
appeal was filed by the State, along with respondents 2 and
4, and the other, by the Farners Society, the 3rd respondent
her ei n. In both the appeals there was a commpn attack
agai nst the order of the |earned Single Judge setting aside
the entire proceedings taken by the Government, under the
Act . The Division Bench has also held that Art. 166(2) is
only to the effect that, when authentication is made in the
manner nentioned therein, what is made conclusive is that

the order has been nade by the Governor; but, whether, in
maki ng the order, the CGovernor has acted in accordance wth
the law, still remains open to adjudication. The | earned

Judges have al so held that, by virtue of the power conferred
under 'the Rules of Business issued by the Governor it is
open to ' a Mnister, by naking proper Standing Oders, to
del egate ~his functions _and authorise disposal of such
functions to his subordinates. The |earned Judges then
consi dered the question as to whether there has been such a
del egation in the Standi ng Orders made on Novenber 29, 1951
regarding the Land Revenue Departnent. They are not
prepared to accept the contention of the appellant that item
No. 29, of Standing Order No. 2, applies to these procced-
ings, necessitating their being dealt with by the Mnister
hi nsel f. The view of the |earned Judges is that the said
item will relate only to | and acquisition, nmade under the,
Land Acquisition Act; and, the present proceedings being
under the Act, that provision will not apply. The ' |earned
Judges are also of the view that the proceedings connected
with the issue of a notification under s. 4 of the Act, do
not come under item No. 18 of Standing Order No. 2, nade by
the Mnister. But they are of theviewthat the said item
will apply to all proceedings taken by the Government under
the Act, after the issue of the notification under s. 4,
and, therefore, the Mnister-in-charge should -have dealt
with the matters connected with the sanctioning of the
schenme, under S. 5, and the issue of the declaration, under
S. 6, But, inasnmuch as the Mnister has, —admttedly, ~not
dealt with those proceedings,

416

at that subsequent stage, the |earned Judges held that al
orders -passed, and notifications issued, subsequent to the
stage of the issue of the notification,. under s 4, wll
-have to be set aside as void. |In view of the fact that the
| earned Judges held that the issue of a notification, = under
s. 4, is not a nmatter which has to be dealt with by the.
Mnister and, as the exercise of the functions' -in that
regard have been del egated under the Standing Order, that
notification was allowed to stand. In consequence, the
| earned Judges nodified the order of the Ilearned Single
Judge, to the extent indicated above.

In these appeals, by certificate, the only question that
arises for consideration is regarding the correctness of the
vi ews expressed by the | earned Judges of the Division Bench
of the Calcutta H gh Court, upholding the validity of the
notification, dated February 4, 1955, issued under s. 4 of
the Act.

On behal f of the appellant, M. Bishan Narain, |earned coun-
sel, raised substantially the same contentions that were
taken in the wit petition before the High Court. According
to | earned counsel, the reasons given by the Division Bench
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for setting aside the notifications and orders issued under
ss. 5 and 6 of the Act, as well as the other subsequent
proceedi ngs, apply wth equal force to the notification
i ssued under 4. The learned counsel ,also wurged that,
i nasmuch as the executive power of the State is vested,
under Art. 154, in the CGovernor, the satisfaction, contem
plated before issue of the notification under s. 4 of the
Act, should have been arrived at by the Governor hinself.
Counsel also urged that, even if, wunder the Rules of
Busi ness, issued under Art. 166(3) of the Constitution, by
t he CGovernor, a Mnister-in-charge can del egat e hi s
functions, by naking suitable Standing Oders in that
regard, in this case, the Standing Orders nmade by the M nis-
ter-in-charge, wll «clearly show that all the natters
connected with the proceedings to be taken under the Act,
have been reserved to be dealt with by the Mnister hinself.

Therefore, according to counsel, inasnuch as, admttedly,
the Mnister has not dealt with any of these proceedings,
even the issue of a notification under s. 4 is illegal and
voi d. I'n t'his connection, learned counsel referred us to
items 18, 28 and 29, of Standing Oder No. 2, nade by the
M ni ster-in-charge, inthis case. W nmay, at this stage,

-indicate that no contention was taken before us that even
if authorised by the Rul es of Business, a Mnister-in-charge
cannot legally ,delegate any such matters to be dealt wth
by his subordinates, by nmaki ng appropriate Standing O ders.
The same contentions taken in the H.gh Court, on behalf of
the State, have been advanced before us, by M. B. Sen,
| ear ned counsel
417
W have already referred to the Rules ~of Business and,
Standing Orders. W are in entire agreement with the views
expressed by both the | earned Single Judge as we’'ll as the
Division Bench of the Calcutta High Court regarding the
scope of Art. 166(2) of the Constitution. The || earned
Judges are perfectly correct in their viewthat what the
aut henti cati on nakes concl usive, under, Art, 166(2), is that
the order has been nmade by the Governor. But the further
guestion as to whether, in naking the order, the Governor
has acted in accordance wth law, - remains open for
adjudication. In this connection, we nay refer to the
decision of this Court in R Chitralekha v. State of
Mysore(1). Subba Rao, J., (as he then was), explains the
scope of Art. 166, at p. 376, thus
"Under Art. 166 of the Constitution al
executive action of the Government of a State
shal | be expressed to be taken in the nane of
the CGovernor, and that orders made in the nane
of the Governor shall be authenticated in such
nmanner as nay be specified in rules to be nmade
by the Governor and the validity of “an order
which is so authenticated shall not be ' called
in question on the ground that it is not an
order made by the Governor
If the conditions laid down in this Article
are conmplied with, the order cannot be called
in question on the ground that it is not an
order nade by the Govenor. It is contended
that as the order in question was not issued
in the name of the CGovernor the order was void
and no interviews could be held pursuant to
that order. The law on the subject is well-
setled. In Dattatreva, Mreshwar Pangarkar v.
The Stal e of Bombay (1952 S.C.R 612, 625) Das
J., as he then was, observed
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"Strict conpliance with the requirenments of
article 166 gives an immnity to the order in
that it cannot be challenged on the ground
that it is not an order nade by the Governor
I f, therefore, the -requi rements of t hat
article are not conplied with, the resulting
imunity cannot be clained by the State.
This, however, does not vitiate the order
itself. ........ Article 166, directs al
executive action to expresse an authenticated
in the manner therein |aid down but an om s-
sion to conply with those provisions does not
render the executive action a nullity.
Therefore, all that the procedure established
by law requires is that the appropriate
Gover nment nust take a decision as to whether
[1] (1964) 6 S.C.R 368.
Sup. Court/67-13
418
the detention order should be confirmed or not
under section 11 (1).’
The sane view was reiterated by this Court in
The State of Bonbay v. Purshottam Jog Naik
(1952 S.C-R 674), where it was pointed out
that / though the order in question then was
defective in formit was open to the State
CGovernment to prove by other neans that such
an order had been validly made. This view has
been ‘reaffirnmed by this Court in_subsequent
decisions : see CGhaio Mall and Sons v. The
State of Delhi (1959 S.C R, 1424), and it is,
therefore, settled | aw that provisions of Art.
166 of the Constitution are only directory and
not, mandatory in character and if they are
not complied with, it can be established 1 as
a question of fact that the inpugned order was
issued in fact by the State Government or the
Gover nor.
W are also in agreement with the views expressed by the
H gh Court that the Governor’'s personal satisfaction was not
necessary in this case as this is not-an item of  business
with respect to which, the Governor is by —or under the
Constitution, required to act in his discretion, Although
the executive GCovernment of a State is vested in tie
Governor, actually it is carried -on by Mnisters; and, in
this )particular case, under rr. 4 and 5 of the Rules of
Busi ness, referred to above the-business of Government is to
be transacted in -the various departments specified in_the
First Schedule thereof. Item5 therein is the Departnent of
Land and Land Revenue, and the Governor has allotted the
busi ness of that Departnment to a Mnister. W are  further
in agreenent with the views of the High Court that the said
M ni ster-in-charge, has got power to make Standing Orders
regarding the disposal of cases, in his Departnment, under
the Rul es of Business issued by the Governor, on August 25,
1951, under Art. 166(3) of the Constitution. |In this case,
there is no controversy that the Mnister-in-charge, of the
Departnment of Land and Land Revenue, has nade Standing
Orders on Novenber 29, 1951, by virtue of powers given to
hi munder ff 19 and 20 of the Rul es of Business.
According to the appellant, the entire proceedi ngs connected
with the acquisition under the Act, in this case, will cone
under either item 18, 28 or 29 of Standing Order No. 2 and,
in consequence, they require to be dealt wth by the
M ni ster before orders are issued. |Inasmuch as the validity
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of the notification, under S. 4, issued under the Act, alone
arises for consideration, in these

419

appeals, the -only question is as to whether it was
necessary for that matter also to be placed before the
M ni ster-in-charge, either wunder item18, 28 or 29 of
Standing Order No. 2. Those itens have been referred to, by
us, in- the earlier part of this judgnment.
W have no hesitation in rejecting the contention of the
appellant that item29 will take in proceedings connected
with the issue of the notification, under S. 4. As pointed
out by the Iearned Judges of the Division Bench of the
Calcutta High Court, that itemrelates only to acquisition
under the Land Acquisition Act; and, inasmuch as the issue
of the notification, under s. 4, in this case, is under the
Act, that is not covered by the said item So, item 29 does
not apply. Learned counsel then urged that this nust be
considered to be a-schene relating to acquisition and
settl enent of waste |ands, in which case, itemNo. 28 wll
stand attracted.” So far as this is concerned, the |earned
Single Judge, who dealt with the wit petition, has
negatived the contention of the appellant. The | earned
Judge has found, asa fact, that there is no evidence to
show that the |ands, which are the subject of the issue of
notification, under s. 4, are wastel ands; and, therefore, he
has held that it cannot be said that the notification
relates to acquisition of waste |lands. ~The | earned Judge
has also stated that, even the appellants in his wit
petition, has not alleged that the land, or any part of it,
is waste. In this view, the learned Judge has held that,
"lon the evidence, it is not possible to hold ‘that the
acquisition relates to waste lands. No doubt, the D vision
Bench has not expressed any opinion on this aspect, but, as
the records now stand, we have to accept the findings
recorded by the learned SingleJudge, in which case, it
follows, that the appellant cannot rely upon item No. 28,
ei t her.

This leaves us with the question as to whether the i ssue of
a notification under s. 4 of the Act.is a matter covered by
item No. 18 of Standing Order No. 2, issued by’ the
M ni ster. If it is a, matter covered by the said item
there can be no controversy that, before the issue of the
notification wunder s. 4, the matter shoul d have been dealt
with by the Mnister-in-charge. In this case, as we have
already pointed out the it Mnister-in-charge has not ~dealt
with those proceedings; and it is admitted that t he
Assi stant Secretary of the Land and Land Revenue Depart nent
of the CGovernment of West Bengal, who i ssued the
notification, under s. 4, alone dealt with the matter. The
| earned Single Judge has, no doubt, accepted the contention
of the appellant that item No. 18 of Standing Oder No., 2
applies, to all proceedings taken under the Act, including
the issue of a notification, under s. 4. On the other  hand,
the |learned Judges of the Division Bench have taken a
contrary view,, on this
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aspect. Having due regard to the Apt and the Rules, and the
matter dealt with by itemNo. 18, we are in agreenent with
the views expressed by the | earned Judges of the Division
Bench that item No. 18, of Standing Order No. 2, does not
apply to proceedings connected with the issue of a
notification, under s. 4, of the Act.

W have gone through the entire provisions of’ the Act, as
well as the Rules framed thereunder; and, so far as we can
see, the Land Planning Commttee, which is the prescribed




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 14

authority, under s. 3 of the Act, cones into the picture
only when the State Governnent takes action, under s. 5,
regarding the preparation of a devel opnent schene, and at
subsequent st ages. The Land Pl anning Committee,. set up
under the Act, does not cone into the picture, at the stage
when the CGovernment issues a notification, under s. 4 of the
Act . In this connection, it is necessary to note that the
expression 'notified area’, under Is. 2(c) of the Act, neans
an area declared, wunder sub-s. (1) of 1 s. 4, to be a
notified area. The State Governnent is given power, under
S. 4, by issue of a notification in the Gazette, to declare
any area, specified in the notification, to be a notified
area, if it is satisfied that any land, in such area, 1is
needed or is likely to be needed, for any public purpose.
There is no provision, either under the Act or the rules
franed thereunder, making- it obligatory on the part of the
State CGovernnent, to consult, the Land Pl anning Commttee at
this stage. Nor are we able to find any provision, in the
Act or the Rules, which gives a right to the Land Pl anning
Conmittee to be consulted, or to propose any case, before a
notification is issued by the Governnent, under s. 4 of the
Act. There is no duty inposed, or function assigned, to the
Land Pl anning Committee, either under the Act or the Rules,
to participate at this stage.
No doubt, M. Bishan Narain, in this connection, referred us
to the proceedings, dated January 21, 1955, of the 270th
Meeting of the Land Planning Conmittee, as -supporting his
contention that it \is the Land Pl anning Comm ttee that has,
proposed the acquisition of thelands in question, under-
the Act, and therefore, the matter comes under item 18 of
Standing Oder No. 2. In the proceedings, referred to by
| earned counsel, it 1is stated that the ~Land Pl anning
Conmittee considered a proposal subnmitted by the third
respondent herein, for acquisition-and devel opnent of | 28-59
acres of land, in the villages of Ghola and Natagarh. There
is also a reconmendation, by the Land Planning Conmittee,
that the land, referred to by the third respondent, is
needed for a public-purpose and, therefore, it, recommended
that a notification, under s. 4 of the Act, be issued: No
421
doubt, it is seen that the Land Planning Conmittee has taken
some interest in this matter and supported the proposal of
the third respondent regarding the acquisition. But, the
guestion is as to whether it is one of the duties or
functions of the Land Pl anning Committee, which it is ~bound
to discharge, either under the Act or the Rules. The
answer, in our view, rmust be in the negative. A reference
to the Act and the Rules would show that there is no  such
right given to the Land Planning Commttee. It may be /that
that Comm ttee advi ses the Governnent on particular natters
or makes suggestions to the Governnment. The CGovernnent may
al so consult that body and act on its advice or suggestions.
But, before item No. 18 of Standing Order No. 2, can be made
applicable, it nmust be established that there is a duty or
an obligation, on the Governnent, to issue a notification
under s. 4 of the Act, only in consultation with the Land
Planning Conmittee, in which case, it may be stated, that
the Committee is discharging a duty under the Act. W do
not find any such provision making it obligatory, on the
part of the Governnent, to consult the Land Planning
Conmittee, at that stage. The terns of s. 4 also nakes it
clear that it is really on the satisfaction of t he
Covernment, that any land is needed or is likely to be
needed for 'a public purpose, that a notification is issued,
declaring that area to be a notified area.
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The Act and the Rules clearly show that fromthe stage of s.
5, when the prescribed authority, viz., the Land Planning
Conmittee, 1is directed to prepare a devel opnment schene by
the State Governnent, the said Cormittee is discharging its
statutory functions, under the Act.

To sumup, we are not inclined, to accept the contentions of
the appellant, that the issue of a notification, under s. 4
of the Act, is a matter which should hive been dealt with by
the Mnister-in-charge hinself, on the basis that it is
covered by item 18 of Standing O der No. 2. That item does
not, as pointed out above, apply. If that is so, it is
clear that the issue of a notification, under s. 4 of the
Act, and the satisfaction to be arrived at, that the |and,

in the area in question, is required or is likely to be
required for a public purpose, are matters which do not
require to be dealt - with by the Mnister hinself. Under

Standing Order No. 5, the Mnister-in-charge has authorised
the Secretary to permit a Deputy or an Assistant Secretary
of the Departnent, to dispose of certain types of cases and
the, Secretary -has also issued an order, which has been
referred to earlier, in conformty wi'th standing order No.5;
and it is by virtue of this provision that the notification
under s. 4, was issued by the Assistant Secretary, Land and
Revenue Depart ment
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CGovernment of West Bengal. W are in entire agreement wth
the reasons given by the D vision Bench of the Calcutta Hi gh
Court for upholding the validity of the notification, dated,
February 4, 1955, issued under 4 of the Act.

Before we conclude, we should al'so nake it clear  that’ in
this case, no contention was advanced that matters connected
with the issue of a notification, under s. 4 of the Act
cannot be del egated by the Mnister-in-charge and that they
have to be dealt with by the Mnister hinself. W  had,
therefore, no occasion to consider this aspect of the
matter. As’ pointed out above, the entire argunents have
proceeded on the basis that there has been no such
del egation, by the Mnister, under the Standing Orders’ nmade
by him

The result is, that the appeals fail and are dismssed wth
costs of the respondents, one’ set in Cvil Appeal No. 216
of 1964.

R K P.S. Appeal s di sm ssed
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