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PETI TI ONER
KOTHANDRAN SPG. M LLS PVT. LTD. & ANR

Vs.

RESPONDENT:
UNION CF I NDIA & ORS

DATE OF JUDGVENT28/ 03/ 1989

BENCH:

M SRA RANGNATH

BENCH:

M SRA RANGNATH
PATHAK, R S. (CJ)
VENKATARAM AH, E.S. (J)
VENKATACHALLI AH, M'N. (J)
QIHA, N.D. (J)

Cl TATI ON
1989 Al R 1331 1989 SCR (2) 127
1989 SCC (2) 481 JT 1989 (2) 19

1989 SCALE (1)722

AT Sick Textil e Undertakings (Nationalisation) Act, 1974.

Sections 2(j), 3 and First Schedule--Entry 96--Applic
v bility of” Sick Textile Undertaking --Legislative determn
- tion of the petitioner MIIs.

Constitution of India: 1950: Article 31-B and N n
tn Schedul e- Si ck Textile Undertakings (Nationalisation) Ac
" 1974---Constitutional validity of.

HEADNOTE

Petitioner No. 1, Kothandran Spg. MIls Pvt. Ltd., w
= taken over under the provisions of the Sick Textile Unde
" taki ngs (Taki ng Over of Managenment) ‘Act, 1972 and possess
o of the mll was taken by the National Textile  Corporatio
" respondent No. 2. Subsequently, the Sick Textile Underta
« ings (Nationalisation) Act, 1974 cane into force.

The petitioners filed a wit petition under Article
> of the Constitution challenging the vires of the Sick Te
. tile Undertakings (Nationalisation) Act, 1974 and that t
e mlls be restored to them It was also submitted that t
e establ i shment had been cl osed down, and the Textile Unde
;_ taki ng had conpletely di sappeared by 1969 and therefore t

e

aforesaid Act did not apply to it.
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Dismssing the wit petition
HELD: 1. The Sick Textile Undertakings (Nationalisatio

n)
Act, 1974 has been put into the 9th Schedul e of the Const
i-
tution by the 39th Amendnent and, therefore, has come und
er
the wunbrella of protection provided under Article 31-B
of
the Constitution. [130C D
Mnerva MIlls Ltd. & Os. v. Union of India & Os
’ [1986] 4 S.C. C 222; Waman Rao v. Union of India, [1981]
2
S.CR 1; Panipat Wollen and General MIIls Conpany Ltd.
JUDGVENT:
Anr: v. Union of India &
128
Os., [1986] 4 S C.C 368, applied.
2. The First Schedule to the Act against Entry 96 sho
ws
the Petitioners MIls. There is a legislative determnati
on
that petitioner conpany cane within the definition of 's
ck
textile undertaking’ as provided in Section 2(j) of the Ac
t.
The petitioners.  have not alleged any malafides again
st
Parliament and rightly. [130B-C]
&
ORI G NAL JURI SDI CTION:- Wit Petition No. 162 of 1977.
(Under Article 32 of the Constitution of India. )
Jitendra Sharma for the Petitioners.
T.V.S.N. Chari for the Respondents.
The Judgnent of the Court was delivered by
RANGANATH M SRA, J. This application under Art. 32
of
the Constitution is by two petitioners--petitioner no. 1,
a
private conpany and the other a Director thereof. The pet
i-
tioners have chall enged the vires of the Sick Textile Unde
r'-
takings (Nationalisation) Act, 1974 (57 of 1974) and ha
ve
asked for a direction to the respondents to restore t
he
MIls to the petitioners in the same condition as it was
on
31.10.197 1 when it was initially taken over.
Petitioners have alleged that the spinning mlls prev
i-
ously belonged to one S.R Narasi nhachari and three other
S.
Mahal i ngam Chettiar, husband of the second petitione
r!
purchased the said MIls in 1965. He was not at all aquain
t-
ed with the working of spinning mlls and soon found th
at

the affairs of the MIls were far from satisfactory a
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nd
realised that he had acquired a non-viable asset. In Dece

" ber 1967, Mahalingamissued notice of closure to be effe
v tive from 3.1.1968, but as a fact by a subsequent noti
° dated Decenber 22, 1967, the MIl was closed down wi
‘o i medi ate effect. According to the petitioners the MIIl h
a ceased to be a "textile undertaking" by January 1968; t
e wor kmen by numerous claimpetitions in the Labour Court
° Madur ai pressed for their various demands, they took posse
> sion of~ the MIIls and even obstructed Mahalingams ent
Y i'nto the prem ses. At one stage during that period Mhal
" gam had applied for aloan of Rs. 10 |lakhs fromthe GCover
" ment of India with the hope of restarting the MIlls aft
° repl acenent of the nmachinery but that did not work out. T
e est abl i shnent had thus cl osed down and according to

gﬁz petitioners the textile wundertaking had conplete
' di sappeared by 1969, and the Act did not apply to it. Aga
" the 1974 Act was ultra vires the Constitution

The Sick Textil e Undertakings (Taking Over of Manag

© nment) Ordinance 9 of 1972 becane operative from 31.10.197
> Item 41 of the First Schedule to the Ordinance nention
- petitioner no. 1 as one of the textile undertakings who
> managenent was to be taken over and possession was, ther
© fore, taken by respondent no. 2 interns of the provisio
" of s. 4(1) thereof. The Ordi nance was replaced bY Act 72
o 1972 which received Presidential assent . on 23./12.1972 b
. was deened to be in force from 31.10.1972. The petitione
fs had challenged the validity of the Act by filing a w
: petition before the Hi gh Court of Madras but during t
e pendency of the wit petition the Sick Textile Undertak
" (Nationalisation) Odinance, 12 of 1974, came into for
?e from 1.4.1974, and petitioner no. 1 featured as Item 96
" the Schedule to the Odinance. The pending wit petitio
n

therefore, becane infructuous and the petitioners filed
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fresh wit petition challenging the validity of the Od
nance of 1974. The Ordi nance was duly replaced by the N
tionalisation Act 57 of 1974. During the pendency of t
wit petition Emergency was proclainmed and the wit petiti
was permitted to be withdrawn in Decenber 1976, with |iber
to approach the Court again. That is how the present app
cati on has been filed.

Section 2(j) defines a 'sick textile undertaking to nean
"a textile undertaking, specified in the First Schedule, t
management of which has, before the appointed day, be
taken over by the Central Governnent under the Industri
(Devel opment and Regulation) Act, 195 1, or as the case m

be, vested i'n the Central CGovernment under the Sick Texti

Undert aki ngs /(Taki ng Over of Managenent) Act, 1972."
It is not disputed that managenent of petitioner no. 1 h

been taken over under the 1972 Act and petitioner no.
therefore, came wi thin the definition

Section 3 provides:

"3(1) On the appointed day, every sick textile undertak
and the right, title and interest of the owner in relati
to

130

:every such sick textile undertaking shall stand transfer
red to, and shall vest absolutely in, the Central Govern
ment .

(2) Every sick textile undertaking which stands vested

the Central Governnent by virtue of Sub-section (1) shall
i Mmediately after it has so vested, stand transferr

to, and vested in, the National Textile Corporation."
The First Schedule to the Act against Entry 96 shows t

petitioner’'s MIlls.; There is a legislative /determ nati
that petitioner no. 1 came Wthin the definition of 's
textile undertaking as provided in s. 2(j) of the Act. T
petitioners have not alleged any nal a-fides agai nst Parl
ment and in our opinion rightly. It is relevant to notice
this stage that the Central Act 57 of 1974 has been put in
the 9th Schedule of the Constitution by the 39th Anendne

and, therefore, has conme under the unbrella of protecti




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 5

provi ded under Art. 31-B of the Constitution. In the case

o Mnerva MIlls Ltd. & Os. v. Union of India & Os., [1986]
) SCC 222 chal | enge was rai sed against the vires of this Ac
a The Court dealt with the effect of the inclusion of the A
‘! in the 9th Schedule by referring to the ratio in WWanan R
" v. Union of India, [1981] 2 SCR 1 and wupheld its vire
> Simlar was the view of the Court in the case of Panip
! Whollen and General MIls Conpany Ltd. & Anr. v. Union
o India & Ors., [1986] 4 SCC 368
There is- - no forcein the two contentions raised

o behal f of the petitioners and the wit petitionis, ther
~ fore, dismssed. W direct the parties to bear their o
wn

costs of the proceedings.
T.N A Petition dism ssed.
131




