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ACT:

Coa, Danan and Diu (Laws) Regul ation, 1962, s. 8-Difficulty’
meani ng of.

Power-Wong authority for its exercise invoked-Validity of
exerci se of power.

General Causes Act (10 of 1897)-'Central Gover nment’
i ncl udes Lt. Governor of Goa, Danman and Diu.

HEADNOTE:

Under s. 3(2) of the Goa, Daman and Diu (Laws) Regul ation,
1962. Novenber 1, 1963, was the date fixed for com'ng into
force of the Indian Po" Code and the Indian Code of Crim nal
Procedure in GCoa, Daman and Diu. Under s. 8 of the
Regul ation if any difficulty arises in-giving effect in Coa,
Daman and Diu, to any Act extended to that territory the
Central Covernment may nmake provision for the renoval of the
difficulty. As some difficulties were experienced regarding
the law relating to crimnal procedure the Lt. Governor, on
Novermber 6. 1963. passed an Order, not under s. 8 of the
Regul ati on, but in Purported exercise of the power s
conferred by the Goa, Daman and Diu (Adm nistration) Renpval
of Difficulties Order, 1962, to the effect that all crimnal
proceedings in relation to offenses conmtted prior to the
date of coming into force of the Indian Crininal Procedure
Code shall be carried on under the lawin force- in the
territory before that date.

On June 25, 1963, sone bars of gold were seized from the
resi dence of the appellant and a conplaint was fil ed against
him in 1966.

On the question of the procedure to be followed, the
Judi ci al Conmissioner, in revision, held that the Oder of
Novenber 6, 1963 was ultra vires the Goa, Daman and Diu
(Administration) Renoval of Difficulties Order, 1962, and
held that the procedure laid down in the Indian Crimnmnal
Procedure Code shoul d be foll owed.

in appeal this Court,

HELD: (1) ' Me Goa, Danman and Diu (Administration) Renoval of
Difficulties Oder, 1962, does not enable the Lt. Gover nor
to Pass the Order dated Novenber 6, 1963. But s. 8 of the
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1962- Regul ation autborised himto pass the Order. If the
power subsists, and the Lt. Governor <could justify the
order wunder any law, the parties are not debarred from
relying onit. [717 B-D]

(2) Section 8 of the Regul ation authorises the Governnment to
make provision for rempoval of difficulties. The word
"difficulty’ is not to be construed in the narrow sense of a
difficulty with respect to a concrete case. [1717 F]
Majority opinion in Jalan Trading Co. (P) Ltd. v. MII
Af azdoor Union, [1967] 1 S.C.R 15, 59, followed.

(3) Under the definition of 'Central Governnent’ in the
General clause% Act, the Lt. Governor, as the Adm nistrator
of Goa, Daman and Diu is entitled to exercise the powers of
the Central Governnent, [178 B-(C

715

(4) Therefore, the procedure to be followed in the present
case is the one laid dow by the Portuguese Crimnal
Procedure Code ~and not by the Indian Code of Crimnmnal
Procedure. [718 (]

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No.30 of

1970.

Appeal by special |eave fromthe judgnent and order dated

June 19, 1969 of the Judicial Conm ssioner’s Court, Coa,

Daman and Diu in Crimnal Revision Application 23 of 1968.

M C. Chagla, E. C. Agarwala and S. R Agarwal, for the

appel | ant .

V. A Seyid Mihanmad and S. P.  Nayar, for the respondents.

The Judgrment of the Court was delivered by

Sikri, J. This appeal by special leave is fromthe judgment

and order of the Judicial Conmissioner, CGoa, Daman & Diu,

all owi ng the revision application under s. 435 of the Indian

Code of Crimnal Procedure filed by the State. The | only

point involved in this appeal is whether the order passed by

the Lt. Governor dated Novenber 6, 1963, was invalid. This

order reads as under :
" ORDER- GAD\ 74\ 63\ 25007-1n exerci se of t he
powers conferred by the Goa, Daman and Diu
(Adm ni stration) Renoval of Difficulties
Order, 1962 and notwi thstanding anything to
the contrary contained in any |aw for the tine
bei ng in force in this Territory, t he
Li eut enant Governor makes the follow ng order

Al l crimnal proceedings in ‘relation to
of fenses commtted prior to the date of com ng
into force of the Crimnal Procedure Code
shall be carried on under the law in<force in
the Territory before that date.
By order and in the name of the Lieutenant
CGovernor of Goa, Daman and Diu."
Before dealing wth the question of the validity of this
order it is necessary to give a few facts. On Decenber 20,
1961, Coa, Daman and Diu becane part of the territory of
I ndi a. The residence of the appellant was raided on June
25, 1963, and 72 bars of gold were seized. On Novenmber 1,
1963, the Goa, Daman and Diu (Laws) Regulation, 1962
(Regul ation No. XIl of 1962) hereinafter referred to as the
Regul ati on was pronul gated by the President and published in
the Gazette on Novenber 22, 1962. The effect of s. 3 of the
Regul ation, read with the Schedule, was inter alia to extend
the provisions of the Code of Crimnal Procedure, 1898, to
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Goa, Danman and Di u.
716
Section 3 (2) of the Regulation enabled the Lt. Governor to
fix the date of coning into force of the Act in Goa, Daman
and Diu. It appears that by notification dated Septenber
24, 1963, the date of the coming into force of the Indian
Penal Code and the Code of Crimnal Procedure was changed
fromCctober 1, 1963, to Novenber 1, 1963. Accordingly, it
is the latter date on which the Code of Criminal Procedure
came into force in Goa, Daman and Di u.
Section 7 of the Regul ation provides:
"Until the rel evant provisions of the Code of
Crimnal Procedure, 1898, are brought into
force in Goa, Daman and Diu, all offenses
under any Act shall be investigated, inquired
into, tried and otherw se dealt with according

to the provisions of the correspondi ng

[aw in
forcein Goa, Daman and Diu."
The effect-of s.7, as is clear fromthe section, was that
of fenses —conmitted priorto the coning into force of the
Cri m nal Procedure Code were to be investigated, inquired
into, etc., under the provisions of the corresponding law in
force in Goa, Danman and Di u.
Section 8 of the Regul ation provides
"I'f any difficulty arisesin giving effect in
Goa, Daman and Diu, tothe provisions of any
Act extended by this Regulation to that Union
territory, the Central Governnent may, by
order in _the Oficial Gazette, make such
provi sions _or give such directions as appear
to it to be necessary for the renoval of the

difficulty."”
it appears that sone difficulties were experienced by the
Lt. Governor and he purported to pass the inpugned ' order
whi ch we have set out above.
It will be noticed that the inpugned order does not refer to
S. 8 of the Regulation but refers instead, to Goa, '/ Daman

and Diu (Adnministration) Renoval  of Difficulties /Oder,
1962. W have seen this Order and it is comon ground that
this Oder did not enable the Lt. Governor to pass the
i mpugned order.

On April 20, 1966, a conplaint was filed agai nst the —appel-
lant in the Court of Judicial Mgistrate 1st dass,  Margao,
under the Defence of India Rules. The - prosecution was
chall enged on various grounds but these grounds failed
before the Judicial Magistrate. The order of the Judicial
Magi strate is not on the record. A revision was filed to
the Sessions Judge, who first discussed the question of
jurisdiction. He held that by virtue of

717

the i npugned order the procedure to be followed in the case
is one laid down by the Portuguese Crininal Procedure  Code
and not by the (Indian) Code of Crimnal Procedure, 1898.

On arevision filed by the State, the |earned Judicial Com
nm ssioner came to the conclusion that the inpugned order was
ultra vires. He agreed with the Governnent pleader that the
i mpugned order was not in conformity with the 19612 Order
[ Goa, Daman and Diu (Adm nistration) Renoval of Difficulties
Order] passed by the Central CGovernnent.

It is comon ground that if a power subsists and the Lt.
CGovernor call justify the inmpugned order under any law, the
appellant is not debarred fromrelying on that |[|aw. It
seens to us that s. 8 of the Regulation clearly authorised
the Lt. Governor to pass the inpugned order.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 4

The | earned counsel for the State says that the word "diffi-
culty" ins. 8 of the Regulation has to be interpreted in a
very narrow sense and in this connection relies on the

foll owi ng observations of Hidayatullah, I., as he then was,
in Jalan Trading Co. (Private) Ltd. v. MII Mazdoor
Uni on(’):

"The order, of course, would be passed within
t he four-coners of t he parlianmentary
legislation and would only apply the Act to
concrete cases as the courts do when they
consi der the application of an Act."
He says that there was no concrete case arising in this case
and, therefore, the inpugned order cannot be justified by
reference to s. 8 of the Regulation. But H dayatullah, J.,
was in mnority and Shah, J., speaking for the nmgjority,
proceeded on the basis that the section under consideration
aut horised the Government to determine for itself what the
pur poses of the Act were and to meke provisions for renova
of doubts or difficulties. Shah, J., did not give any
limted, ‘meaning to the word "difficulty" in that case.
We nmay nention here that neither the appellant nor the res-
pondent has wurged before usthat s. 8 of the Regulation
itself is invalid.
It seens to us that difficulty was bound to arise in giving
effect to the Code /of Crimnal Procedure because, this Code
contenplates investigation and trial under the Code. | f
i nvestigations had been done under the Portuguese Crimna
Procedure Code, unless there was some clear provision to
deem that investigation as investigation under the Code of
Crimnal Procedure, fresh
(1) [1967] 1 S. C R 15,59.
718
i nvestigations under the Code of Crimnal ~ Procedure would
have to be undertaken. Be that as it ~may, whatever the
difficulties which inpelled the Lt. Covernor to act, he was
conpetent to make provisions to renpve the difficulties.
We may nention that although s. 8/of the Regulation’  enables
the Central Governnent to renove the difficulty, by reading
the definition of the "Central Government’ in the Genera
Cl auses Act, the Adm nistrator of CGoa, Daman and Diuis en-
titled to exercise the powers of the Central Governnment, and
the Lt. CGovernor is the Adm nistrator of Goa, Danman - and
Di u. We are -accordingly of the opinion that the inpugned
order is valid and the prosecution must be conducted  in
accordance with its provisions.
in the result the appeal is allowed, the judgnment and order
of the Judicial Comm ssioner set aside and that of the
| ear ned Sessi ons Judge restored.
V.P.S. Appeal all owed.
719




