http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 8

CASE NO. :
Appeal (civil) 7244 of 1999

PETI TI ONER
Man Rol and Drucki machi nen AG

RESPONDENT:
Mul ticol our Offset Ltd. & Anr.

DATE OF JUDGVENT: 19/ 04/ 2004

BENCH
Ruma Pal & P. Venkat arana Reddi

JUDGVENT:
JUDGMENT

RUVA PAL, J.

The appel | ant has chall enged the order of the
Conmi ssion set up under the Mpnopolies and Restrictive Trade
Practices Act, 1969 (referred to as the Act) by which the
Conmi ssion held it hadthe jurisdiction to entertain the
respondent’s claimfor conpensation under Section 12 B of the
Act agai nst the appellant and the respondent “No. 2.

The appell ant carries on its business of manufacturing
printing machines in Germany. |t was incorporated under
German Law and has its registered office at O fenbach, Min
Germany. The respondent No. 1 and the respondent No. 2
have their registered offices at Minbai

Pursuant to the agreenent a printing nmachine was sold to
the respondent No.1 by the appellant. ~ The machi ne was

shi pped by the appellant from Germany to Munbai on 16th
June 1994. It was off-loaded at Munbai on 5th August 1994
and cl eared by the respondent No.l1l fromthe custons

war ehouse on 22nd April 1997.

In Novenber, 1997 the respondent No. 1 filed two
applications before the Comm ssion viz. Unfair Trade Practices
Enquiry (UTPE) No. 388 of 1997 in effect conplaining of unfair
trade practices by the appellant and the respondent No.2
relating to the supply of the printing nachi ne. Conpensation
Application (CA) No. 383 of 1997 was filed claimng over Rs. 13
crores towards the cost of the machine, customs duty paid by
respondent No.1 on the nachine interest on the cost and
custonms duty and damages. However, UTPE No. 388 of 1997
was W t hdrawn in August 1999.

The appel | ant had rai sed objections to the Comm ssion’s
jurisdiction to entertain the respondent’s application for
conpensation. The first ground was that the parties had
agreed that the applicable law in the event of any dispute would
be German Law. It was al so agreed that disputes between the
parties should be resolved either by proceedings brought in
German Courts or alternatively through arbitrati on conducted in
accordance with the International Chanber of Conmerce
Rul es. The second ground on which the jurisdiction of the
Conmi ssi on was questioned by the appellant was that the
appel l ant neither provided any service nor carried on any trade
or trade practice in India for the purpose of the Act and even
the machine in question had been sold to the respondent No. 1
out si de I ndi a.

The Conmi ssion rejected both the submi ssions of the
appel lant. As far as the first ground was concerned, it was
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hel d that the clause regardi ng the choice of forumwas contrary
to Section 28 and 23 of the Contract Act and was void.

The nmenorandum of under st andi ng execut ed bet ween
the appellant and the respondent NO. 1 on 21st Decemnber 1993
contained a clause to the follow ng effect:

"13. Arbitration:

As clainms and di sputes arising out of the
Contract shall be settled am cably
between the parties as far as possible.
But in case of failure all disputes arising
in connection with this Contract shall be
finally settled under the Rul es of
Conciliation and Arbitrati on of the

I nt ernati onal Chanber of Commrerce by

one or nore arbitrators appointed in
accordance with the Rules. The venue

of such Arbitration'shall be Paris
(France) ‘and the proceedi ngs shall be
conducted-in English | anguage."

Pursuant to this menmorandum a formal offer was sent by
the appellant to respondent No. 1 on 24th January 1994 to sel
the printing machine.” This was accepted by the respondent No.
1's letter dated 2nd February 1994 to the appell ant. On the
same date, the appellant acknow edged recei pt of the order and
the fact of sale of the machine subject to, inter-alia, the
foll owi ng condition:

"XVI. Jurisdiction and Arbitration

1. The place of jurisdiction for al

di sputes arising out of the contract \026
i ncl udi ng actions on negotiabl e | ega

i nstruments and docunents \026 shall be
the place of the Wrks supplying the

goods concerned i.e. Augsburg or

O fenbach MR may al so bring an action

at the place of the Purchaser’s

regi stered office.

2. In the event arbitration
proceedi ngs being agreed with a

Pur chaser having his registered office

out side the Federal Republic of

Germany any di sputes arising out of the
contract or in respect of its validity or the
validity of the arbitration agreenment shal
be finally settled to the exclusion of |ega
proceedi ngs under the Rul es of
Conciliation and Arbitration of the

I nternati onal Chanber of Conmmerce in

Paris by a court of arbitration conposed
of three arbitrators appointed under

such Rules. As long as no recourse to
arbitration has been nmade the

contracting parties shall be free to bring
an action at the conpetent court of |aw

at the place of the defendant’s party’s
regi stered office.”

Undoubt edly when the parties have agreed on a
particular forum the Courts will enforce such agreenent. This
is not because of a lack or ouster of its own jurisdiction by
reason of consensual conferment of jurisdiction on another
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Court, but because the Court will not be party to a breach of an
agreenment. Such an agreenent s not contrary to public policy
nor does it contravene Section 28 or Section 23 of the Contract
Act. This has been held i n Hakkam Singh V. Ms Ganmmobn
(I'ndia) Ltd. AIR 1971 SC 740; A B.C Laminart Pvt. Ltd. V.
A. P. Agencies 1989 (2) SCC 163 and Mdi Entertai nment
Network V. WS. G Cricket Pte. Ltd. 2003 (4) SCC 341, 351
The decision of the Delhi Hi gh Court in Rajendra Sethia V.
Punj ab National Bank AIR 1991 Del. 285 relied on by the
Commi ssion which holds to the contrary is, therefore, clearly
erroneous.

But al t hough the Commi ssion rejected the first
subm ssion of the appel llant on an untenabl e ground,
neverthel ess the conclusion arrived at was correct. The
principle which we have outlined in the previous paragraph is
applicable to a situation where the Court is called upon to
enforce rights arising under a contract which contains such a
jurisdictional clause.” The principle does not apply to
proceedi ngs under the Act which provides for statutory
renedi es inrespect of statutorily defined offences. The
remedi es availabl e under the Act are-additional to the usua
remedi es avail able wunder the Contract Act to the parties. This
is clear inter alia from Sections 4(1) and 12 B (1) of the Act,
both of which indicate that the proceedings under the Act are
additional to, and therefore distinct from proceedings before a
Cvil Court. The powers invoked by the conplainant under the
Act are not exercisable otherwi se than under the Act and it is
certainly not exercisable by Courts in Germany. The
jurisdictional clause.in the contract would therefore not apply to
proceedi ngs before the Commission. This is so even assum ng
that the Conmission is a "Court" as contended by the appell ant
on the basis of Canara Bank V. Nucl ear Power Corporation
of India Ltd. 1995 Supp (3) SCC 81 and P. Sarathy V. State
Bank of India 2000 (5) SCC 355.
The question then arises whether the Commi ssion
can at all exercise jurisdiction inrrespect of the
conplaint of unfair trade practice made by the
respondent No.1 before it? An "unfair trade practice" has
been defined in Section 36A as neaning "a trade practice
whi ch, for the purpose of pronoting the sale, use or supply
of any goods or the provision of any services, adopts any
unfair method or unfair or deceptive practice" including any of
the practice specified in that section. The respondent hasin its
conplaint relied on the follow ng provisions in Section 36B:
(1) the practice of naking any statenent, whether orally
or in witing or by visible representation which, -

(i) fal sely represents that the goods are of a
particul ar standard, quality, quantity, grade,
conposition, style or node;

(ii) falsely represents that the services are of a
particul ar standard, quality or grade;

(iii) falsely represents any re-built, second-
hand, renovated, re-conditioned or old
goods as new goods;

\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005. .

(vii) gives to the public any warranty or guarantee
of the performance, efficacy or length of life of a
product or of any goods that it is not based on an
adequat e proper test thereof:
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Provi ded that where a defence is raised to the

ef fect that such warranty or guarantee is based on
adequate or proper test, the burden of proof of
such defence shall |lie on the person raising such
def ence;

(viii) makes to the public a representation in a
formthat purports to be \026

() a warranty or guarantee of a
product or of any goods or
services; or

(rn) a promse to replace, maintain or
repair an article or any part

thereof or to repeat or continue a
service until it~ has achieved a
specified result.

I f such purported warranty or guarantee or
promise is materially misleading or if there
i s no reasonabl e prospect that such
warranty, guarantee or promse wll be
carried out;"

In the case of an unfair trade practice as invoked by the
respondent No. 1 the object of inquiry is a statenent which is a
fal se representation of the kind-specified in clauses (i), (ii) or (iii)
of sub-section (1) of Section 36A or is an-advertisenent of the
kind specified in clauses (vii )or (viii) thereof.  The statenent or
advertisenent is the trade practice. The further requirenent
under the section is that the trade practice conpl ained of mnust
be for the purpose of pronoting the sale, use or supply of
goods or for pronoting the provision of any service. The sale,
use or supply need not, for the purposes of the section
actual ly have taken place although it nmay be relied upon by the
conpl ainant to establish the falsity of the representation
The unfair trade practices alleged to have been
conmitted by the appellant, according to the respondent No. 1,
were as follows: -
(a) Fal sely representing that the machine in
guestion was of a particular standard
and nmodel whereas in fact the machine
supplied was a nmachi ne whi ch was
obsol ete and out of production.

(b) Representing that the old goods were
new and passing off the sane as such
to the respondent No. 1.

(c) G ving guarantees and warranty in the
purchase agreenent regarding the

performance, installation and

conmi ssi oni ng of the nmachi ne but

ensuring that the said clauses coul d not

be i nvoked

(d) i nspite of being obliged under the
contract to repair the goods insists on
the paynent of an additional sum of

Two | akhs as initial paynent to the

second respondent for carrying out

repairs.
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(e) and inspite of making the said paynent
not carrying out of any repairs.

The appellant’s contention is that if the party alleged to
have indulged in unfair trade practice does not reside in India
the practices conpl ai ned of nust take place within India as the
Act has no extra-territorial operation. As a proposition of |aw
this is correct and follows fromsection 14 of the Act which
deals with "Orders where party concerned does not carry on
busi ness in India" and says:

"Where any practice substantially falls within
nmonopol i stic, restrictive or unfair, trade practice,
relating to the production, storage, supply,

di stribution or control of goods of any description or
the provision of any services and any party to such
practice does not carry on-business in India, an

order may be made under this Act with respect to

that part of the practices whichis carried on in

I ndi a."

The subject matter of conplaint of an unfair trade practice

must be such that relief under Section 36D can be granted in
respect of it. As the Commission can grant relief only in respect
of practices withinndia, it necessarily follows that the practice
conpl ai ned of nust 'have taken place in this country. This has

al so been held in Haridas Exports vs. Al India Float d ass
Manuf acturers Association & Qthers: 2002 (6) SCC 600.

The appel |l ant has relied on Haridas Exports also to

contend that if the sale or supply in respect’ of which conplaint
is made had taken pl ace outside I'ndia then the Conm ssion

woul d not have the jurisdiction to proceed with-the conplaint. In
that case the conplaint alleged was a restrictive trade practice
and related to the sale and inport of goods (float glass) into
India at predatory prices. It was found that the sale by the
foreign manufacturers of the goods had taken place outside

India. It was in that context that the Court held:

"I'f the float glass was ready and avail abl e,

then being ascertai ned goods the sale would

be regarded as having taken place where the

goods existed at the tine of sale i.e. in

I ndonesia. |If the glass had to be

manuf actured and was not readily identifiable,

then the sale woul d take place outside India

when the goods are appropriated to the

contract by the foreign exporter. Here the

appropriation would take place in Indonesia

when the glass is earmarked and exported to

India. In either case, the MRTP Comm ssion

woul d have no jurisdiction to stop that sale. |If

the said sal e cannot be stopped and the

import policy permits the Indian exporter to

i mport on payment of duty then we fail to see

what jurisdiction the MRTP Conmi ssion can

possi bly have till a restrictive trade practice
takes place after the float glass is inported
into India."

In the present case, the respondent No.1 has all eged that
the appell ant and the respondent No.2 have made statenents
whi ch were fal se because the appellant had not only sold, but
al so the respondent No.2 had failed to repair, the machine
whi ch was not in keeping with such statenents. W are not
required to decide on the correctness of these allegations in
thi s appeal
An objection to jurisdiction can either be taken by way of
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denurrer or raised as an issue in the proceeding. In the first
case the objection will have to be decided on the basis of the

al | egations contained in the conplaint, taking the statenents
contained therein to be correct. O herw se an objection to the
jurisdiction of a Court may be raised as a prelimnary issue. In
such event, the issue would have to be adjudi cated upon after
giving the parties an opportunity to | ead evidence. The

Conmi ssi on proceeded on the basis that both the objections

rai sed by the appellant, were by way of demurrer

The appellant’s first objection to the Conmm ssion’s
jurisdiction based on the clause in the agreement was in fact in
the nature of a denurrer and coul d be decided as such. But in
our opinion the second objection to the jurisdiction of the
Comm ssion was not. |t would have to be determ ned an
evi dence.

The Conmi ssion held that it had the jurisdiction to
entertain the conplaint because (1) the appellant carried on its
trade practice of supply of the printing machinery to the
respondent No.1 in I'ndia through the respondent No.2 who
"adm ttedly" was its Indian Agent (2) the contract between the
appel | ant -and the respondent No.1 was required to be
performed in India and (3) the supply of the printing machinery
pursuant to the sale transaction was within the definition of
"trade practice" in Section 2(u) of the Act and the effect of such
trade practice "would certainly be on the Indian soil as the
printing machinery was to be supplied in India". The issue of
passing of title was not gone into by the Conmi ssion, because
the Conmmission felt it was not necessary to be considered at
that stage.

The Comm ssion-erred -inholding that the respondent No.
2 was 'admittedly’ the Indian-Agent of the appellant in view of
the fact that the assertion of the respondent No.1 to that effect
has been specifically controverted inthe counter affidavit of the
appel lant. But then it certainly is not an issue which could be
determi ned wi thout taking evidence. The Conm ssion would
have to enquire into the question whether the respondent No.2
was in fact involved in the capacity of the appellant’s agent as
al l eged by the respondent No.1. If it is so found'the appellant
may be said to carry on business in India thus giving the
Conmi ssion the necessary jurisdiction to deternine the
respondent No. 1's conplaint.

Even if it be found that the respondent No.2 was not the
agent of the respondent No.1, the question would still remain to
be determ ned on evidence as to whether the all eged
representati ons were nade and if so, whether the
representations were falsified by the actions of the appellant. In
this case there is also an allegation by the respondent No.1
relating to the carrying out of repairs to the machine. The
appel | ant says that there was no obligation under. the contract
to repair the goods because the warranty period in the contract
had expired |l ong before the goods were cleared by the
respondent No.1 and al so because the goods had admittedly
been damaged in the Custonms Warehouse by fire. These are
all questions of fact which require adjudication. Having regard
to the nature of the allegations noted in clauses (a) and (b) of
the conplaint as noted earlier, the Comm ssion’s refusal to
consi der the question of passing of title in the nmachine as
unnecessary to the question of jurisdiction was, particularly in
the light of this Court’s decision in Haridas Exports (supra),
erroneous. According to the appellant, the sale was conpl eted
in Germany and the appellant was required to deliver the
machi ne at Bonbay Port C.I.F. It is contended that the
property in the machi ne had passed fromthe appellant to the
respondent No.1 before the goods were inported by the
respondent No.1, It is not necessary to consider these
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argunents as the Commi ssion has not addressed its mnd to

this aspect at all. It nust do so. The appellant has al so
contended that the nachine had been inspected in Germany

prior to its sale by the respondent No.1. This again pertains to
the defence of the appellant on nerits. The contract dated 21st
Decenber, 1993 envi saged not only the supply of the machine

by the appellant to the respondent No.1, but al so provided for
the appellant No.1 helping in the erection and installation of the
machi ne at the respondent No.1's site. According to the
appel l ant, the contract was signed by it "w thout any obligation".
This would al so have to be tried and determ ned on evi dence.

The appellant has also clainmed that the portion of the contract
providing for installation of the nachine had been subsequently
del eted and a proportionate part of the price paid by the
respondent No.1 had been renmitted to it. These are all matters
to be adjudi cated upon.

But the Conmissionerredin |aw when it held that it would

have jurisdiction because the effect of the unfair trade practice
woul d be i'n | ndia. Hari das Exports (supra) also dealt, inter-
alia, with the contention that even.if the 'practice’ took place
out side I'ndia but the resultant adverse effect was experienced
in India, then the MRTP Conmi ssion had the jurisdiction to
entertain the conpl aint.

This Court after considering the definition of "goods",

"trade", "trade practice" and Sections 14 and 33 cane to the
conclusion that the 'effect doctrine’ would apply provided that
the "effect’ ampunted to a restrictive trade practice in India:
"Even if an agreenent is executed outside

India or the parties to the agreenent are not

in India and agreenent nmay not be

regi strabl e under Section 33, being an

out si de-1 ndi a agreenment, neverthel ess, if any,

restrictive trade practice, as a consequence

of any such outside agreenent, is carried out

in India then the Conm ssion shall have

jurisdiction under Section 37(1) in-respect of

that restrictive trade practice if it conmes to the

conclusion that the sanme is prejudicial to the

public interest."

\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
"The counsel for the respondents is right in

submitting that if the effect of restrictive trade

practices cane to be felt in India because of

a part of the trade practice being

i mpl emented here the MRTP Conmi ssi on

woul d have jurisdiction. This 'effect doctrine

will clothe the MRTP Commi ssion with

jurisdiction to pass an appropriate order even

though a transaction, for exanple, which

results in exporting goods to India at

predatory price, which was in effect a

restrictive trade practice, had been carried

out outside the territory of India if the effect of

that resulted in a restrictive trade practice in

I ndia."

Therefore, nerely because the effect of an unfair trade

practice is felt in India, this would not clothe the Conm ssion
with jurisdiction unless the "effect’ is itself an "unfair trade
practice’ within India. This follows fromthe reasoning in

Hari das Exports as well as the nature of the powers conferred

on the Conmi ssion under section 36D read with Section 14.

The Conmi ssion, therefore, erred in holding that it would have
jurisdiction only because the effect of the trade practice was felt
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in India.

We therefore, dispose of the appeal by directing the
Conmi ssion to deal with the second aspect of the prelininary
obj ection on evidence which nay be adduced by either party
and in the light of the legal issues determined by us. It is
clarified that in the event the Comm ssion finds on the evidence
that the appellant does not carry on business in India through
the respondent No.2 and that the alleged unfair trade practice
did not take place in India, the Conmi ssion will disnmiss the
respondent No.1's conplaint without deciding the natter on
merits. The appeal is accordingly disposed of w thout any order
as to costs.




