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ACT:

Nati onal Cadet Corps Act, 1948: Sections 3, 9 and 13.
Nati onal Cadet Corps Rules, 1948 Rule 16 Proviso (iii)

Nati onal Cadet Corps-Oficers appointed on whole tine
basi s- Whet her Fundanental Rules governing civil servants
appl i cabl e-\Whether ' entitled to continue until age of fifty
eight years or retire under the terms and conditions of
servi ce.

Fundanmental Rul es :

Frs 2, 3 and 56(a)-Wether applicable to N.C.C. whole
time officers.

Central Civil Services (Pension) Rule, 1972

N.C.C. Wwole time officers-Age of retirenment-Wether
fifty-eight years or terns and conditions of their service.

HEADNOTE

The respondents in the appeal were serving in the Armed
Forces from 1962-67. After the expiry of their tenure they
applied for appointment under the schene of re-enploynent of
ex-service officers in the National Cadet Corps and they
were granted N. C. C. conmission on whole tinme basis. The
gr ant of permanent conmission was on ‘the terns and
conditions as laid down in the Government Order |etter dated
23rd May, 1980, which fixed the age of retirement at fifty-
five, and required the appointees to exercise their ~option
to accept the sane on the said terns and conditions if they
so chose. The respondents exerci sed the option as“indicated
in the letter, and accordingly they were granted the
per manent comi ssion.

VWen the dates of their retirement were drawi ng close
the respondents filed applications before the Centra

Admi nistrative Tribunal, and contended that they wer e
entitled to continue in service until they attained the age
of fifty-eight years as per the Cvil Servi ce and
Fundanent al Rul es. The Tribunal aggreeing with t he

respondents held they were entitled to

260
continue in service until they attained the age of fifty-
ei ght years and that the service conditions as contained in
the letter dated 23rd May, 1980 to the contrary were not
| egal ly valid.
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The Union of India appealed to this Court and cont ended
that the whole tinme officers of the NNC.C. are appointed in
accordance with the provisions of the National Cadet Crops
Act and Rules nade thereunder, and that the Fundanental
Rules are not applicable to themat all. On behalf of the
respondents it was contended that since the respondents are
not governed by the Arny or Marine Regulations their
conditions of service nust be held to governed by the
Fundanental Rules, that the pay and all owances of the N C. C.
whole time officers are not paid fromGCivil Estinmates but
from Defence Service Estimates and relying upon paragraph 8
of the ternms and conditions, which stated that the officers
will be governed by Central Civil Services (Pension) Rules,
1972, submitted that the respondents should be treated to be
governed by the Cvil Services Rules prescribing fifty-eight
years as the age of retirenent.

Al'l owi ng the appeals and setting aside the judgnent of
the Central Administrative Tribunal, this Court,

HELD : 1. The National Cadet Crops has been established
under Section 3 of the National Cadet Corps Act, 1948.
Section 9 authorised the Central CGovernment to provide for
appoi ntnent of officers, while Section 13 enpowered the
Central CGovernment to nmake rules to carry out the object of
the Act, and the National Cadet Crops  Rules, 1948 were
accodi ngly framed. [ 264F]

2. The Central Governnent has full ‘authority to appoint
persons on such terns and conditions.: ~The question of the
grant of permanent conmission to N.C.C. officers enployed on
whol e tinme basis was considered in-all relevant aspects and
a deci sion was taken as nentioned in the Government’s letter
dated 23rd May, 1980. It was considered desirable that
before a person was granted N.C. C. pernanent commissi on an
on opportunity should be given to himto consider the terns
and conditions of the appointnment and “then indicate his
choi ce by exercising his option.in the formprescribed. The
relevant order in clear terns Jlays down the age of
superannuation at fifty-five years with a further provision
of extension of the age to fifty-seven years. The
respondents in the instant case, exercised their option and
were accordingly granted whole time N C.C. conmi ssion
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They cannot now repudi ate the same and claimany additiona
benefit which they are not entitled to under any rule or
| aw. [265 B-D

3. Though there are no statutory rules at all dealing
with the age of superannuation of the respondents but for
that reason the age which is fixed for the <civil servants
governed by the Fundamental Rul es cannot be brought in. In

the absence of a rule to the contrary the Central Governnent
is fully authorised to fix the age, which it has done and
which was accepted voluntarily by the respondents. The
respondents nmust therefore retire when they reach the age of
fifty-five years. [265 H 266A]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal Nos. 2449
and 50 of 1992.

From the Judgnent and Order dated 12.4.1991 of the
Central Admnistrative Tribunal in OA Nos. 1513/90 and
1537 of 1990.

Al taf Ahnmed, Addl. Solicitor General, P. Parneshwaran,
Ms. Sushma  Suri  and M. Kitty Kumarmanglam for t he

Appel | ant s.
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Gobi nd Mukhoty, V.J. Francis and V. Subramani an for the
Respondent s.

The Judgnent of the Court was delivered by

SHARMA, J. The questions which fall for decision in
these cases are as to whether the officers appointed on
whol e-tine basis in the National Cadet Crops are governed by
the Fundanmental Rules applicable to the civil servants
sreving the Union of India and accordingly entitled to
continue in service until the age of fifty-eight years or
they retire under the terns and conditions of their service
as contained in the Governnent order being letter dated
23.05.1980. The Central Adm nistrative Tribunal, New Del hi,
by the inmpugned judgnent, has agreed with the respondents
that they will remain in service till they attain the age of
fifty-eight years in view of the provisions in Fundamenta
Rul e 56 (a).

2. Special leave is granted.

3. The respondents were earlier serving in the Armed
Forces from 1962-67. After the expiry of their tenure they
appl i ed florappoi-nt ment under the schene of re-enploynent of
ex-service officers in the Nationa
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Cadet Corps and they were granted N.C.C. conmm ssions on
whol etime basis. The grant of permanent comm ssion was on
the terms and conditions as laid dowmn in the aforesaid
letter dated 23.05.1980 which had inter alia fixed the age
of retirenent at fifty-five, and it required the appointees
to exercise their '‘options to accept the 'same on the
af oresaid terns and conditions if t hey SO chose.
Accordingly they were granted the pernmanent conm ssion after
they exercised the option as indicated in the letter. When
the dates of their retirenent were  coming close t he
respondents filed the original applications before the
Central Administrative Tribunal out of which these ' appeals
have arisen. The Tribunal aggreeing with the respondents
held that they were entitled to continue the service unti
they attained the age of fifty-eight, and the service
conditions as contained in the letter dated 23.05.1980 to
the contrary were not legally valid.

4. The provisions of Fundanental Rule 56 (a) which are
the basis of the claimof the respondents read as follows -

"F.R 56 (a) Except as otherw se provided in this

Rul e, every Governnment servant shall retire from

service on the afternoon of the last day of the

nonth in which he attains the age of fifty-eight
years."

It has been contended by M. Additional ~ Solicitor
General appearing in support of the appeal that the whole-
time officers of NNC. C. are appointed in accordance with the
provisions of the NNC. C. Act and Rules and the Fundanenta
Rules are not applicable to themat all. M. Mikhoty the
| earned counsel for the respondents has, in reply,  argued
that the NNC.C. Act and the Rules do not |ay down the age
of superannuation of such officers and the Arny Act which
prescribes different age of retirement is not applicable.
According to the learned cousel, the result is that the
general rule as contained in Fundamental Rule No. 2 rust
govern the respondents.

As indicated above, the decision in the case is
dependent on the question as to whether the Fundanenta
Rul es are applicable to the respondents or not. Having got
the permanent conmission on the basis of the letter dated
23.05.1980, it is for the respondents to show that they are
entitled to rely on the Fundanental Rules, including F.R 56
(a) and to continue in service till the age of fifty-eight.
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The extent of application of
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the Fundanmental Rul es has been dealt with in Part 1 chapter
1, and F.R 2 decl ares that,

"The Fundanmental Rules apply, subject to the
provisions of Rule 3, to all Government servants
whose pay is debitable to Civil Estimates and to
any other class of Governnent servants to which the
Presi dent may, by general or special order, declare
themto be applicable."

Admittedly the President has not issued any general or
speci al order extending the Fundanmental Rules to the N C C
whol e-tinme officers. Pointing out to the reference of Rule
3 in Part 2, M. Mkhoty contended that since t he
respondents are not governed by Army or Marine Regulations
their conditions of service nmust be held to be as under
Fundanental Rul es. The | earned counsel referred to the
provisions of the N CC Act, the Arny Act and certain
statenents made in the affidavits filed in the present case
in support of his point that the Arnmy or Marine Regul ations
have no application to the respondents. W are afraid, the
argunent is based on the assunption that unless Arny and
Mari ne Regul ati ons are shown to be applicable to the hol ders
of a service, the Fundanmental Rules wll govern the
enpl oyees in the /service. Fundanental Rule 3, on which
reliance has been placed on behalf of the respondents, is by
way of exception, and it becones relevant only where the
Fundamental Rules are shown to be applicable. Only if a
particul ar service is proved  to be governed by t he
Fundamental Rules that the question of its falling wthin
the exception referred toin FFR 3 can arise and not
otherwise. It is, therefore, necessary first to exan ne the
guestion whether the Fundanental Rules are-at all applicable
to the whole-time officers with permanent comissions in the
N. C. C

6. It appears fromthe Fundanental Rule No.2, quoted
earlier, that the Fundanental Rules are applicable only to
such government servant whose pay is debitable ‘to G vi
Esti mat es. It is the case of the appellants that the pay
and allowances of the N.C.C. whole-tine officers ~are not
paid from Civil Estimates and they are paid from Defence
Services Estimates. Reliance was placed on behalf of the
appel l ants before the Tribunal on the Explanatory Notes,
sub-Head B-National Cadet Corps, in the Defence Services
Extimates for the year 1989-90. The Explanatory Note do
support
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the appellants’ stand, but since the respondents raised
certain controversy about the neaning and effect of the said
Expl anatory Note, we adjourned the case to enable the
parties to file further affidavits dealing wth this
guestion. Accordingly affidavit was filed on behalf of the
appel lants giving full details in this regard and in clear
and wunambiguous terms stating that the N CC  officers
enpl oyed on whole-tinme basis are paid exclusively by the
Central CGovernnent fromthe Defence Services Estinates.
This affidavit has been sworn by an Under Secretary of the
Union of India, who clainms to have access to the officia
records and has given details dealing with the question and
we do not have any reason to doubt the correctness of the

statenent . We, therefore, hold that the pay of t he
respondents is not debitable to the Civil Estimtes, as
requi red by Fundanental Rule 2 for the application of the
Fundanent al Rul es, and the Fundanental Rul es must ,

therefore, be held to be not attracted. The Tribunal was,
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thus, in error to hold on that basis that the respondents
were entitled to remain in service upto the age of fifty-
ei ght years.

7. In view of our conclusion above we do not consider

it necessary to refer to the other provisions of the N CC
Act relied upon by M. Mikhoty, and we do not consider it
ei ther necessary or relevant to exam ne the question whether
the Arny Act applies to the respondents or not. |In support
of these appeals M. Additional Solicitor General has not
pl aced any reliance on the Army Act and his contention has
been that the provisions of the National Cadet Corps Act,
1948, the rules framed thereunder and the Iletter dated
23.05.80 in pursuance of which the respondents were granted
per manent commi ssion, settled the question. The Corps has
been established under Section 3 of the NNC.C. Act. Section
9 of the Act authorises the Central CGovernment to provide
for the appointnment of officers from anongst the nenbers of
the staff and university or school or otherw se. Section 13
of the Act authorises the Central Government to nmake rules
to carry out the objects of the Act and w thout prejudice to
the generality of this power to lay down the nanner in which
and the consditions subject to which a person or class of
persons may be enrolled under the Act. Accordingly the
Rul es described as National Cadet Corps Rules, 1948 were
franed. Proviso /(iii) in Rule 16 vests the authority
concerned with very wide power in this regard. Except for
Fundanental Rule 56 (a) relied upon in- the i mpugned
judgrment, it has not been suggested on behal f
265

of the respondents that they are entitled to continue in
service upto the age of fifty-eight years on the strength of
any other provision. The Central CGovernnent has, therefore,
full authority to appoint persons  on -such terns and
conditions as it may choose to prescribe. The question of
grant of prmanent commission to N C C- officers enployed on
whol e-tinme basis was considered in all the relevant  aspects
and a decision was taken as mentioned in the afore-nentioned
letter dated 23.05.80 and referred toin the Jletter of
24.05.80 sent under the signature of the Under Secretary to
the CGovernment of India to the Director Ceneral, N.C.C, New
Del hi  (Annexure P-4). It was considered desirable that
before a person was granted N. C. C. pernanent conmm ssion in
terns of the above letter an opportunity should be given to
himto consider the terns and conditions of the appointnent
and then indiciate his choice by exercising his~ option in
the form prescribed in Appendix B to the letter. The
relevant order in clear terns lays down the age of
superannuation at fifty-five years with a further provision
of extension to the age of fifty-seven years.

The respondents exercised their option and wer e
accordingly granted whole-tine N C C  conmi ssion. They
cannot now repudiate the same and claim any additiona
benefit which they are not entitled to under any rule or
I aw.

8. M. Mikhoty relied upon paragraph 8 of the terns and
conditions stating that the officers will be governed by
Central Civil Services (Pension) Rules, 1972 as anmended from
time to time and contended that in view of these provisions
the respondents should be treated to be governed by the
Cvil Services Rules prescribing fifty-eight years as the
age of retirement. The argunent is fallacious. Paragraph 8
nakes a limted application of the Civil Services Rules in
regard to pension only and cannot be held to have rendered
the provisions of paragraph 5 fixing in clear and express
terns the age of superannuation as fifty-five years
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nugat ory. M. Mikhoty also urged that since the Rules
franmed under Section 13 of the NNC.C. Act do not fix the age
of retirement of the respondent, they cannot be retired at
the age of fifty-five years. W do not find any logic in
this plea. It is true there are no statutory rules at al
dealing with the age of superannuation of the respondents
but for that reason the age which is fixed for the civi
servants governed by the Fundanental Rules cannot be brought
in. In the absence of a rule to the contrary, the Centra
Government is fully
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authorised to fix the age which it has done and which was
accepted voluntarily by the respondents. They nust now

retire when they reach the age of fifty-five years.
9. For the reasons above, the inpugned judgnent of the

Central Administrative Tribunal 1is set aside and the
Oiginal Applications filed before the Tribunal by the
respondents are  disni ssed. The appeal is accordi ngly

al | oned but without costs.

N. V. K. Appeal s al | owed.
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