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Del ay condoned.

Leave granted in special |eave petitions.

The constitutional validity of the anmendnent to the
Madhya Pradesh Upkar Adhiniyam 1981 (the 1981 Adhi ni yam
is the subject matter of challenge in these matters.” The
amendnment was initially made by an ordinance pronul gated on
29t h June 2001 by the State Government and entitled the
"Madhya Pradesh Upkar (Sanshodhan) Adhyadesh, 2001"
(hereafter referred to as the 'Ordinance’). By the anendnent, a
cess @20 paise per unit was inposed on the captive power
producer on the total units of electrical energy produced. The
Act whi ch has subsequently replaced the O di nanceis known
as the Madhya Pradesh Upkar (Sanshodhan) Adhiniyam 2001
(hereinafter referred to as 'the Amending Act). The provisions
of the 2001 Ordinance and Act are identical

The appellant in the first natter is an association

representing the interest of its menbers who are cenent

manuf acturers and owners of captive power plants. The

connected appeals are by the captive power producers

thensel ves. The anendnment has been chal | enged broadly

speaking on three grounds : first \026 that by the amendnent the
Legi sl ature sought to inpose a cess on the production of

el ectrical energy which it was |legislatively inconpetent to do
because any tax |l egislation on the production of electricity is
covered exclusively by Entry 84 of List-I to the Seventh

Schedul e of the Constitution; second \026 that the O di nance was

passed without fulfilling the mandatory pre-condition of
consultation with the Electricity Regul atory Conm ssion as
provi ded under Section 12 (3) of the Madhya Pradesh Vidyut
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Sudhar Adhi ni yam 2000; third \026 that the | evy was violative of
Article 14 of the Constitution. Virtually the sane argunents
were raised before the Hi gh Court.

The respondents are the State of Madhya Pradesh and

the Madhya Pradesh State Electricity Board (MPSEB). They

have submtted that the word ’production’ in the inpugned
amendnment had been used in conjuction with the phrase

"whet her for sale or supply to \005." and was intended to rel ate
only to sale and consunption of electricity. An Explanation was
i ntroduced by the Madhya Pradesh Upkar (Sansodhan)

Adhi ni yam 2003 to clarify the anbiguity and to make it clear
that the | evy inmposed by the 2001 amendnent was on the

electric energy sold or supplied by or fromcaptive power

units. It was submtted that the doubt, if any, should be
resol ved in favour of upholding the constitutional validity of the
amendment. It was al so contended that Entry 53 of List Il was

wi de enough to cover the exercise of power of the State
Legi sl ature in introducing the inpugned amendment. On the
guesti on ‘of "non-conpliance with the provisions of Section 12
(3) of the Madhya Pradesh Vi dyut Sudhar Adhi niyam 2000, it is
stated that the Sudhar Adhiniyam was enacted on 3rd July 2001
wher eas the inpugned ordi nance was promul gated on 29th

June 2001 and as such, Section 12 (3) had no application. The
further argunent is that Section 12 (3) of the Sudhar Adhi ni yam
could not be construed as a restraint on the Legislature as no
Legi sl ature can bind any future |egislative action of the
Legi sl ature. The third contention onthis aspect is that the
Courts could not review the | egislative process.. On the
question of violation of Article 14, it is submtted that a cess is a
tax which may constitutionally be |evied on the capacity of a
particul ar class of assessees to pay. It is subnmitted that the
appel | ants cannot be equated with the MPSEB and that in any
event there was no pleading to justify any finding on the issue
of discrimnation.

The High Court dismssed the wit (petitions. According to

the H gh Court the | evy inposed by the inpugned anmendnent

was on sal e and consunption of electricity and that "by nere

use of word "production” in Section 3(2) it does not cease to be
cess on the consunption of electrical energy". According to the
Hi gh Court, "production is sinply a neasure of tax for the

pur pose of calcul ation of the anbunt of cess to be paid by the
Captive Power Producer whose plant is located in the factory
prem ses and whatever electrical energy is generated is

consunmed in the same prem ses and on the units so

consumed". The Hi gh Court concl uded that in substance, the
i mpugned cess is on energy consuned and so fall's under Entry
53, List Il, and was not excise duty even if the neasure of both

is at the sane stage.

On the argunent alleging violation of Section 12(3) of the
Sudhar Adhi niyam it was hel d:

"We find that inposition of cess was under

consideration of the State for sone tine past. It

was di scussed with the Industry and forned part of

Captive Power Policy before O dinance was

promul gated. | n case the Respondents wanted to
rush through the measure, it could be done |ong
back. It is not incunbent for the Governnent to

di scuss a matter with public before it is |egislated.
Therefore, the Ordinance coul d be pronul gated at

any time, the Governnent deened necessary to do

so. Moreover, the Bill was presented before the
Legi sl ature, which had passed it".
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The plea of violation of Article 14 was negati ved because

a valid distinction could be drawmn between MPSEB and captive
power generating concerns |like the appellants. The cess of 20
pai se per unit was held not to be confiscatory and as such not
violative of Article 14.

LEG SLATI VE COVPETENCE
The two conpeting entries in the Seventh Schedule to the

Constitution are Entry 84 of List-1 and Entry 53 of List-11. They
respectively read:
“List-I

"84. Duties of excise on tobacco and ot her goods
manuf actured or produced in I'ndia except \026

(a) al.coholic liquors for human consunpti on.

(b) opi-um | ndian henp and other narcotic drugs
and narcotics, but including nmedicinal and

toil et preparations containing al cohol or any

subst ance i ncl uded in-sub-paragraph (b) of

this entry.

List-11

"53. Taxes on the consunption or sale of
electricity"”.

Electricity is goods [ See Comm ssioner v. MPEB {(1969)
1 SCC 200, 204]. Thus, the |levy of excise duty on the
production of electricity which falls within the phrase "other
goods manufactured" in Entry 84 of List-1" is within the
exclusive jurisdiction of Parliament and the State has the
conpetence to levy tax only on the sale and consunpti on of
electricityl. This position is accepted by the respondents.

The Madhya Pradesh Electricity Duty Act , 1949 provides

for the levy of a duty on the consunption —or sale of electrica
energy and under Section 3 of this Act , subject to certain
statutory exceptions, every distributor and every producer of
electrical energy is required to pay a nonthly duty "on the

el ectrical energy sold or supplied to a consumer or consumned

by hinself, for his own purpose or for purposes of his township
or colony”. Under the Upkar Adhiniyam 1981, an energy

devel opnent cess is |evied under Section 3 on every distributor

of electrical energy at a rate of one paisa per unit "on the tota
energy sold or supplied to a consunmer or consuned by hinsel f

or his enployees during any nonth". The simlarity in the
phraseol ogy used in both these statutes in describing the

i nci dence of tax \026 namely sale or supply of electricity \026 is
significant.

By the inpugned amendnment in 2001, Section 3 of the

1981 Adhi ni yam was substituted to provide for paynent of an
Ener gy devel opment cess by producers of electricity as well.
VWil e setting out the substituted section, we have highlighted
those portions of the section which were introduced by way of
amendnent .

"3. Levy of energy devel opment cess \027 (1) Every

di stributor of electricity energy shall pay to the State
Covernment at the prescribed tinme and in the
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prescri bed manner an energy devel opnent cess at

the rate of one paise per unit on the total units of
el ectrical energy sold or supplied to a consumer or
consunmed by hinmself or his enpl oyees during any

nont h:

Provi ded that no cess shall be payable in respect of
el ectric energy, -

(i) (a) sold or supplied to the Government of
India for consunption by that Government;
or

(b) sold or supplied to the Governnent of
India or a railway conpany for
consunption in the construction,

mai nt enance or operation of any railway
adm ni stered by the Government of |ndia:

(ii) sold or supplied in bulk to.a Rural Electric Co-
operative Society registered under the

Madhya Pradesh Co-operative Societies Act,

1960 (No. 17 of 1961).

Expl anation: For the purpose of this sub-
section 'nonth’ neans such period as nmay be
prescri bed.

2. Every producer producing electrica
energy by his captive power unit or diese
generator set of capacity exceeding 10 Kilowatt
in total shall pay to the State Governnent an
energy devel opnent cess at the rate of 20 paise
per unit on the total units of electrical energy
produced whet her for sale or supply to a
consunmer or for consunption by hinmself or his
enpl oyees during any nont h:

Provi ded that no cess shall be payable in
respect of electrical energy produced by \026

(1) the CGovernment of India for consunption
by that Governnent;

(ii) the Government of India or a railway
conpany for consunption in the

construction, maintenance or operation of
any railway adm nistered by the

Governnent of India;

(iii) the State Governnent for consunption by
t hat Government;

(iv) a Rural Electric Co-operative Society
regi stered under the Madhya Pradesh Co-
operative Societies Act, 1960 (No. 17 of
1961) ;

(v) the | ocal bodies including Minicipa
bodi es and Panchayats for consunption in
public street lanp or lanps in any narket

pl ace or water works or any other places of
public resort nmintained by such bodies:

Provi ded further that the amount of energy
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devel opnent cess shall be collected by the
Madhya Pradesh State Electricity Board

and the anount so collected shall be made
avail able to the State Governmnent.

(3) The proceeds of the cess under sub-section

(1) and (2) shall first be credited to the Consolidated
fund of the State and the State Governnent nmy at

the comrencenent of each financial year, after due
appropriations has been made by |aw, w thdraw
fromthe Consolidated Fund of the State an anount

equi valent to the proceeds of cess realized by the
State Governnent in the preceding financial year

and shall place it to the credit of a separate fund to
be called the Energy Devel opnent Fund and such

credit to the said fund shall be an expenditure
charged on the Consolidated Fund of the State

Gover nnent, of Madhya Pradesh.

(4) The amount in the credit of the funds shall, at
the discretion of the State Government be utilised
for:-

(a) research and devel opnent in the field of
energy including electrical energy as well as

ot her conventional and non-conventiona

sources of energy;

(b) i mproving the efficiency of generation
transm ssion, distribution and utilisation of
energy including reduction of losses in

transm ssion and distribution

(c) research in design, construction

mai nt enance, operation and materials of the
equi prent used in the field of energy with a
view to achieve optimum efficiency, continuity
and safety;

(d) survey of energy sources including non-
perenni al sources to alleviate energy
short age;

(e) Ener gy conservation progranmes;

(f) Ext endi ng such facilities and services to the
consumers as may be deened necessary;

(9) Creation of a laboratory and testing facilities
for testing of electrical appliances and

equi prents and ot her equi pnments used in the

field of energy;

(h) Programres of training conducive to achieve
any of the above objectives;

(1) Transfer of Technology in the field of Energy;

(j) Any purpose connected with inprovenent of
generation, transm ssion, distribution or
utilisation of electrical and other fornms of
energy, as the State Governnent may, by
notification, specify.

Expl anation: In this sub-section ’energy’
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i ncludes all conventional and non-
conventional forns of energy.

(5) If any questions arises as to whether the
purpose for which the fund is being utilised is a
purpose falling under sub-section (4) or not, the
deci sion of the State Government thereon shall be
final and conclusive."

The High Court’s decision was given with reference to this
amendnent .

A plain reading of Sub-Section (2) of Sub-Section 3
i ntroduced by the anendnent to the 1981 Adhi ni yam rmakes it
clear that the levy of cess was "on the electrical energy
produced". The phrase "whether for sale or supply" nerely
clarified that all electricity produced irrespective of its
destination would be liable to cess at the specified rate. The
use of the word "whether" after the phrase "energy produced”
neans that the cess would apply on units produced whichever
of the alternatives mentioned after the word "whether", nanely,
sal e or supply or consunption is the case. There is no reason
to assunme that the words used did not reflect the intention of
the Legislature. The inposition envisaged was on the
production of electricity units. The charge was on generation
and not on the sale or consunption of electricity. There is a
consci ous |inguistic departure fromthe |anguage used in
Section 3 of the Electricity Duty Act, 1949 and indeed the
| anguage used in Section 3(1) of the sane Act where the cess
is levied on the total units of electrical energy sold or supplied
by distributors of electrical energy. Wen dealing with
producers under sub-Section (2) of the sanme section, the cess
is required to be paid "on the total units of electrical energy
produced". If, as is contended by the respondents, the
i nci dence of |evy under Section (1) and sub-section (2) were
identical, the same | anguage shoul'd have been used i'n both
sub-sections. The deliberate change in | anguage reflects an
intention to alter the subject natter of |levy as far as producers
wer e concer ned.

Qur interpretation of sub-section (2) of Section 3 is

buttressed by and in keeping with the | anguage and effect of

the proviso to the said sub-section. It has been held that the
normal function of the proviso is to except sonmething out of the
enactmment or to qualify something enacted therein which but for
the proviso would be within the purview of the enactment2. The
proviso to Section 3(2) excepts "electrical energy produced”

from paynent of the cess in five cases. This would show t hat

the general application of Section 3(2) to which an exception

was being carved by the proviso was in respect of the

production of electrical energy. Wre it not for the exception in
the proviso to Section 3(2), what would be subjected to tax

woul d be el ectrical energy produced by the five categories
nmentioned under the proviso. Although in categories (i), (ii), (iii)
and (v) the exenption is granted with reference to the utilisation
of the electrical energy produced, under exception (iv) \026
significantly, all electrical energy produced by a Rural Electrica
Co-operative Society registered under the MP. Co- operative
Societies Act, 1960 is exenpted. The difference of |anguage
bet ween the proviso to sub-section (2) of Section 3 and the
proviso to sub-section (1) of Section 3 is also telling. Under the
proviso to sub-section (1), the exception is of electrical energy
sold or supplied to specified authorities.
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That the intention of the Legislature was to | evy cess on
the production of electricity is also borne out fromthe
Statenment of Objects and Reasons which acconpani ed the Act
whi ch replaced the Ordinance. It says:

"Wth a view to inpose cess on the electricity
generated by the producers fromtheir Captive

Power Pl ants/Di esel CGenerating Sets for self
consunption or for sale at the rate of 20 paise per
unit on all generated electricity units, it has been
deci ded to anend the Madhya Pradesh Upkar
Adhi ni yam 1981 (No. 1 of 1982) suitably."

There can, in the circunstances, be no doubt that the |evy
was sought to be inposed on the generation of electricity by the
amendnment, a |l evy which the State adnittedly was inconpetent
to impose3.

The interpretati on of the anendnment by the Hi gh Court
and as canvassed by the respondents that the cess was
actually on sale and consunpti on and that production was
nerely the measure of tax is unacceptable. Such a
construction is contrary to the express words of the statute.
Doubt | ess, while considering a challenge to the constitutionality
of a statutory provision, the Court will lean in favour of
upholding its validity. {See: State of Karnataka v. Ranganatha
Reddy [(1977) 4 SCC 471]}. But this does not nean that in this
process of |eaning the Court must performverbal gymastics to
overcome a patent |ack of |egislative conpetence. As said by
the Constitution Bench of this Court in Madhuram Agrawal V.
State of Madhya Pradesh [(1999) 8 SCC 667]:
"The intention of the legislature in a taxation statute
is to be gathered fromthe | anguage of the
provisions particularly where the language is plain
and unanbi guous. In a taxing Act it i's not possible
to assunme any intention or governing purpose of the
statute nore than what is stated in the plain
| anguage. It is not the economc results sought to
be obtai ned by naking the provision which is
relevant in interpreting a fiscal statute. Equally
inmperm ssible is an interpretation which does not
follow fromthe plain, unanbi guous | anguage of the
statute. Wirds cannot be added to or substituted
so as to give a neaning to the statute which will
serve the spirit and intention of the |egislature."

Al t hough a di spute was sought to be raised by the

appel l ants as to whether electricity can be stored or not, (this
despite the decision to the contrary by the Constitution Bench

of this Court in State of Andhra Pradesh v. National Therm

Power Corpn. Ltd. [(2002) 5 SCC 203], it is not necessary to

enter into this controversy for the purpose of deciding thisissue
as it is the common case of the parties before us that between

the generation and consunption of electricity there will be
transm ssion | oss and the amount of electricity generated need
not necessarily be the amount of electricity consumed/ sol d. In

any event, the practice which is actually followed in netering
the generated electricity would not nmake the incidence of tax
different. "The nmethod of collection does not affect the essence
of the duty, but only relates to the machinery of collection for
admini strative convenience. Wether in a particular case the

tax ceases to be in essence an excise duty, and the rationa
connection between the duty and the person on whomit is
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i nposed ceased to exist, is to be decided on a fair construction
of the provisions of a particular Act"4. Section 3(2) of the
amendnment speaks of cess on electrical energy generated and

that nust be taken as concl usive of the object and nature of the
| evy.

Had matters stood there, the appeals would have had to

be al |l owed and the decision of the Hi gh Court reversed. But
after the decision of the Hi gh Court, there was a further
amendnent effected to the 1981 Adhiniyam by the Madhya
Pradesh Upkar (Sanshodhan) Adhiniyam 2003. The 2003
amendment introduced an Expl anation at the end of Section 3
of sub-Section (2). The Explanation is as follows:-

" Expl anation \026 For the purpose of this sub-section

the Cess shall be levied on units of electrical energy

sold or supplied fromcaptive power units or Diese
Generator sets to a consuner or.consunmed by the

Producer or his enpl oyees.".

The issue now-is \026 can the 2003 Expl anation cure the
2001 | evy?

The | egi sl ature has the power to validate an invalid | evy

and to do so retrospectively. The proscription provided in the
context of judicially invalidated |egislation would not apply as
the 2001 armendnent' had not, till the pronulgation of the 2003
Act, been held to be'invalid by any Court. The |egislature can
al so change the character of thetax or duty frominperm ssible
to permssible but the tax or levy should bewithin its |egislative
conpetence5. However, in our-view, these principles would not
apply to the 2003 Arendnent since it isin the formof an

Expl anation to Section 3(2). The object of an Explanation to a
statutory provision has been culled out fromthe earlier judicia
deci sions and succinctly restated in SI SundaramPillai & Os.
v.V.R Pattabiraman & Ors. [(1985) 1 SCC 591 at 613].

" Thus, froma conspectus of the authorities referred

to above, it is nmanifest that the object of an

Expl anation to a statutory provision.is \026

a) to explain the meani ng and i ntendrment of the
Act itself,
b) where there is any obscurity or vagueness in

the main enactnment, to clarify the sane so as
to nake it consistent with the dom nant object
which it seens to subserve

c) to provide an additional support to the
dom nant object of the Act in order to nmake it
meani ngf ul and pur poseful,

d) an Expl anation cannot in any way interfere
with or change the enactnent or any part

t hereof but where sone gap is left which is

rel evant for the purpose of the Explanation, in
order to suppress the m schief and advance

the object of the Act it can help or assist the
Court in interpreting the true purport and

i ntendment of the enactnent, and

e) it cannot, however, take away a statutory right
with which any person under a statute has

been cl othed or set at naught the working of

an Act by becomi ng an hindrance in the
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interpretation of the sanme."

According to the appellants, since Section 3(2) continued

to remain the charging Section, the effect of the Explanation
could be construed either as replacing the inpost under Section
3(2) or as an alternative cess or as being an additional cess.
The first construction had not been argued by the respondents.
The second alternative would give the assessing officer an

i mpermi ssible discretion and the third alternative would nmean
that the vice of constitutional inconmpetence would continue to
attach to the inpugned | evy.

The respondents have argued that the decision of the

Hi gh Court with regard to the interpretation put to Section 3(2)
is correct. Indeed, they could hardly contend otherw se. W
have not agreed with theinterpretation of Section 3(2) put by
the H gh Court judgnent. Section 3(2) continues to be the
chargi ng Section. The Expl anation, according to the

respondents- served the purpose of nerely clearing up any
ambiguity-in Section 3(2) and reaffirmed the object of the cess
| evi ed t hereunder.

The expression used by the Explanation is "for the

pur pose of sub-section(2) of Section 3, the cess shall be |evied
on units of electrical energy sold or supplied". Since the

pur pose of sub-section (2) of Section 3 continues to be a |evy
on production, the word 'levied in the context would at the

hi ghest nean ’'assessnent’ and not 'inposition’ . It is not the
respondents’ case that any new or additional “or alternative cess
was sought to be introduced by the Explanation. Thus despite

the Explanation, the charge in Section 3(2) continues to be on
the production of the electrical energy units and nothing el se.
The proviso to sub-section (2) of Section 3 continues to except
el ectrical energy produced fromthe cess in certain cases. The
Expl anation, if it is read with the nmain provision, introduces
certain contradictions and vagueness. A charging provision
shoul d be explicit, certain and clear in order to bind the subject.
The outcone of the introduction of the Explanation to an

ot herwi se unchanged Section 3(2) is a singularly ill drawn

provi sion. The 2003 anmendnent was obviously introduced for

the purpose of rectifying the obvious error-in Section 3(2), an
obj ect whi ch cannot be achi eved by introduci ng an Explanation
since an Expl anation cannot be read as changi ng or _as
interfering with the incidence of the levy.~ It is not for us,
particularly when legislative clarity is required since the
statutory provision inposes a tax, to untangle the |legislative
conf usi on.

The | egi sl ature could have avoided the controversy, if /it

had wi shed to nmake the incidence of tax explicitly-on sale or
consunption, by the sinple expedient of so providing. The
Legislature in its wisdomdid not choose to do so. To use the
wor ds voi ced by Jessel MR 6

"I nmust say that whoever is responsible for drafting

\005.. of this Act \005. has taken a great deal of trouble

to raise a very difficult question, when he mght with

the greatest ease by using appropriate and well -

known ternms have avoi ded any question whatever."

We are, therefore, of the opinion that the cess chargeable

at all naterial times under Section 3(2) is only on the production
of electrical energy units as far as producers of electricity for
captive consunption are concerned and the Expl anati on does

not serve to change the character of the tax from an
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imperm ssible to a permssible | evy.

SECTI ON 12(3) OF THE SUDHAR ADHI NI YAM

The chal l enge to Section 3(2) of the 1981 Adhi ni yam on
the ground of violation of Section 12(3) of the Madhya Pradesh
Vi dyut Sudhar Adhi ni yam 2000 (hereinafter referred to as
" Sudhar Adhiniyam) is not necessary to be decided in view of
our interpretation of the Section and the finding that it was an
i nconpetent piece of |egislation. However, since the scope of
Section 12(3) of the Sudhar Adhini yam has been argued in
depth, we think it appropriate not to | eave the dispute
unanswer ed.

The Sudhar Adhi ni yam was published in the Madhya

Pradesh Gazette (Extra-Ordinary) on 20.2.2001 after receiving

the assent of the President. It canme into force on 3.7.2001. By
the Sudhar Adhiniyam the State Electricity Regul atory

Conmi ssi on has been set up and various provisions have been

made for the following avowed objects:

(i) restructuring of the Electricity Industry;

(ii) rational i sation of Ceneration, Transm ssion
Sub- Transm ssi on, Distribution and Supply of
Electricity in the State

(iii) Regul ating the |icensing of transm ssion and
supply of electricity;

(iv) regul ati ng the purchase, Transm ssion, Sub-
Transm ssion, Distribution, Supply and utilisation of
electricity;

(v) providing quality of service and the tariff and
ot her charges considering the interest of the
consumers and utilities;

(vi) t aki ng nmeasures conducive to the

devel opnent and nmanagenent of the electricity
industry in the State in an efficient, econom c and
conpetitive manner."

Section 12(3), which is allegedly violated by the
respondent \026 State, reads as under

"12 (3). The State Governnent shall consult the
Commi ssion in relation to any policy directive which
it proposes to issue or any legislation is proposed to
be enacted affecting the Electricity Industry it shal
duly take into account the recomrendation if any,

gi ven by the Conmi ssion w thin such reasonabl e

time as the State Governnent may specify."”

There can be no doubt, in view of the authoritative
pronouncenent of the law in Maharaj Uneg Singh and
Q hers v. The State of Bonbay and Others [(1955 (2) SCR
164] that a State |egislature cannot be fettered from exercising
its plenary powers of legislation within the ambit of the
| egi sl ative heads specified in the lists (I1l) & (11l) of the 7th
Schedul e to the Constitution, unless the prohibition is contained
in the Constitution itself. It had been argued in Maharaj Uneg
Singh’s case that agreenents of nmerger entered into by the
Rul ers of the respective States with the Dominion of |India and
the collateral letters of guarantee passed by the Mnistry of
States precluded the State |l egislature fromdenying the rights
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under these two instrunents. The argunment was negatived

sayi ng:
"Once the topic of legislation was conprised within
any of the entries in the Lists Il & I1Il of the Seventh

Schedule to the Constitution the fetter or linmtation
on such legislative power had to be found within the
Constitution itself and if there was no such fetter or
limtation to be found there the State Legislature
had full conpetence to enact the inpugned Act no

matt er whet her such enactrment was contrary to the
guarantee given, or the obligation undertaken by

the Dom ni on Governnent or the Province of

Bonbay or even the State of Bonbay".

Unl i ke the decision in Maharaj Ureg Singh’'s case, the
so-called legislative "fetter’ in the case before us is itself
contained.in valid legislation viz. the Sudhar Adhi niyam 2000.
The State was conpetent to enact the Sudhar Adhini yam

2000. The respondents have not urged to the contrary. So

now we have two pieces of legislation viz. the Sudhar
Adhi ni yam 2000 and the Anendnment Act of 2001, both

enacted by the State which are both equally valid.

The first question, therefore, is \026 whether Section 12(3)

does in fact inpose any fetter on the power of State to

| egi sl ate? Sub-section (3) refers to "any policy directive which it
proposes to issue" or "any |egislation proposed to be enacted
affecting the Electricity Industry " It does not stop the State
fromenacting the | egislation but nerely states that prior to any
| egi sl ati on bei ng proposed, the Government shall "duly take into
account the recommendation, if any, given by the Conmi ssion".

It was and is open to the State Legislature to repeal this |aw
As long it continues to be operative, it rmust be assuned that it
was not a mere exercise in futility and sone effect nust be

given to the words of the sub-section (3) of Section 12. As we
read the sub-section, it is a mandate to the policy nakers who,
bef ore proposing legislation, are required to consult the State
Regul at ory Conmi ssi on

Under the Sudhar Adhiniyam the State Conmission is a
juristic entity [Section 3(1)]. The Menbers of the Comm ssion
according to Section 5 of the Sudhar Adhi niyam shall be
persons of ability, integrity and standi ng who have adequate
know edge and experience of, or have shown capacity in
dealing with problens relating to engi neering, economnics,
conmer ce, finance, law, adm nistration or managenent\ 005"
Under Section 9 of the Sudhar Adhi niyam the Conm ssion has
been vested with the powers inter alia \027
(a) to regul ate the purchase, distribution, supply
and utilization of electricity, the quality of
service, the tariff and charges payabl e
considering the interest of the consumer and
the Electricity Industry both;

(c) to determine the tariff for electricity,
whol esal e, bulk, grid or retail in accordance
with the provisions of this Act.

In particular the Conm ssion has been given the power to
determ ne the tariff under Section 26 of the Sudhar Adhi ni yam
2000. For discharging its functions, the Comm ssion has been
gi ven wi de ranging powers to carry out the objects for which it
has been set up including the powers of a Civil Court in certain
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specified matters [Section 10].

It is true that the Sudhar Adhiniyam 2000 although

published in the Oficial Gazette prior to the promnul gation of the
i mpugned Ordi nance, came into force after such promul gation
Nevert hel ess, the Act which replaced the O dinance was

i ntroduced as a Bill when the Sudhar Adhi ni yam was operative

and was certainly in place when the Explanation was added to
Section 3(2) in 2003. There was admittedly no consultation by

the State Governnent with the Conmi ssion at any stage

though the | evy of cess by the inpugned |egislation affects the
electricity industry.

We are not concerned with why the | egislature provided
for this mandate of prior consultation but the inportance of
consul tation at a pre-decisional stage has been recogni sed by
Nar ayanan Sankaran Mboss v. The State of Kerala and

anot her  [(1974) 2 SCR 60, page 70]:\027

"\ 005 Fi'rst i npressi ons and provisional judgnents

have a tendency to becone ultimte ideas and fina

j udgrments.. They woul d settle unconsciously on the

i nvestigator’s mnd as the inperceptible dust-

particles on an optical |lens. They would dimhis
under st andi ng and obfuscate his observation.

Facts which will dovetail with themwould arrest his
attention; facts which will conflict with themwould flit
his observation. |f by any chance he happens to

notice refractory facts, he would seek to reconcile
themwi th his first i npressi ons and provi sional

judgrment. This understandi ng of human psychol ogy

seens to have persuaded Parlianent to interpose

the condition of the Board s consultation to the
Covernment’s action. The Board is an i ndependent

body. It consists of three nenbers. One of themis

a technical expert, the other is financial expert, and
the third an admnistrative expert. ~ VWile

considering the facts presented to it by the

CGovernment and by the licensee in his explanation

the Board will undoubtedly act with an open and

uncondi tioned nmind and will be able to offer

unbi ased counsel to the CGovernment\005."

I n our opinion, the consequence of non-consultationin

terns of Section 12 (3) of the Sudhar Adhi niyam woul d not be

an inconpetent piece of legislation but a |egislation introduced
in breach of a salutary requirenent to consult an-expert
statutory body. The statutory requirenent for consultation with
a body of experts before proposing legislation will serve as an
i n-built safeguard against a challenge under Article 14 of the
Constitution apart from anything el se.

Nevert hel ess, we do not propose to decide \027 whet her by
reason only of such non-consultation, Section 3(2) of the 1981
Adhiniyamis violative of Article 14, nor do we propose to
deci de whether the cess of 20 paise is excessive, nor the other
grounds urged by the appellants pertaining to Article 14. W
have referred to the provisions of Sudhar Adhini yam so that the
State Governnent may in future act in consonance with Section
12(3).

An addi tional challenge has been raised to the

constitutional validity of sub-sections (3), (4) and (5) of Section
3in CGvil Appeal No.2003 of 2002 alleging violation of Articles
202, 204, 207, 260 and 267 of the Constitution
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In order to appreciate the subm ssion, we nay
recapitulate briefly the effect of these sub-sections. Under sub-
section (3), the proceeds of the cess |evied under sub-section
(1) and (2) are required to be credited to the Consolidated Fund
of the State. The State CGovernnent may then w thdraw an
amount equivalent to the proceeds of cess realised in the
precedi ng financial year and place it to the credit of a separate
fund call ed the Energy Devel opnment Fund. Such credit to the
fund woul d be an expenditure charged on the Consol i dated
Fund. The State CGovernnent has al so the discretion to use the
amount in the credit for the various purposes specified in sub-
section (4). A further discretion is given to the State
CGovernment under sub-section (5) to finally and conclusively
deci de whether the funds were in fact being utilised for a
purpose falling under sub-section (4).

Apart fromthe subm ssion that the respondents had not
di scl osed ‘any i nformation as to what had been done by the
State after collecting the cess fromits consuners and how t he
cess collectedin fact been utilised since 1981 although called
upon to do so, it is argued by the appellants that no fund could
be earmarked or appropriated or expended fromthe
Consol i dated Fund of the State except in accordance with the
provisions of Articles 196, 198, 199 and 200 of the Constitution
whi ch requires the expenditure to be passed by the State
Legi slature and it cannot be left to the State Executive to
determ ne the expenditure at its discretion. This argunment was
rai sed before the Hgh Court but not dealt with. Nor do we do so
since we have upheld the appellants’ contentions on the very
i nposition of the cess under Section 3(2).

In the circumstances, we allow the appeal s.” Section 3(2)

of the Upkar Adhiniyam 1981 as introduced by the Anendnent

Act, 2001 and anended in 2003 is declared ultra vires the
Constitution as being outside the | egislative conpetence of the
State. As far the anpunts coll ected by the respondents under
Section 3(2) are concerned, the collection was in a sense
protected by the decision of the High Court. The 'protection
becane precarious when this Court while granting | eave on the
speci al | eave petitions on Ist March, 2002 had refused interim
relief stating that the question of refund with interest was an
issue to be decided at the final hearing. |In the circunstances,
we direct that the respondents will be liable to refund the cess
collected after Ist March, 2002 to the appellants together with
interest at 9% p.a. There will however be no order as to costs.

VWRIT PETITION (C Nos.356 OF 2002 AND 236 OF 2003.

In terns of our above judgnent, the wit petitions stand
di sposed of accordingly.




