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The appellant is a manufacturer of safety natches.
During the period rel evant For the assessnent years
1957-58 to 1965-66, the appellant sold matches in the
course of inter-State trade and comerce for which sales tax
was charged under the Central Sales Tax Act. The assessnent
orders were challenged by the petitioner by filing wit
petition before the High Court. The —ground taken was that
Central Sales Tax was levied on turnover which included
excise duty. No Central Sales Tax coul d be levied on excise
duty. The provisions of subsections (2), (2A) and (5) of
Section 8 of the Central Sales Tax Act were ultra vires-the
Constitution of India. Caims for refund of the tax
collected by the Sales Tax Authority were also nmade. Severa
other simlar wit petitions were heard by the H gh Court
along with the appellant’s case. The H gh Court by the
j udgrment dated 30th January, 1968 allowed the wit petitions
in the case of Larsen and Toubro v. Joint Conmercial Tax
Oficer, (1967) 20 STC 150. Followi ng that decision, the
Hi gh Court allowed the wit petitions filed by the appell ant
and the other wit petitioners. The Sales Tax Authority did
not prefer any appeal in the case of the appellant, but went
up in appeal in another case (The State of Madras v. N. K
Nat araja Mudaliar, AIR 1969 SC 147) in which this Court held
that the provisions of sub-sections (2), (2A) and (5) of
Section 8 of the Central Sales Tax Act were wvalid. |Is,
however, held that tax on excise duty was illegal and
affirmed the decision of the High Court on this point.

The case of the appellant is that even after the
judgrment of the Madras High Court. the Commercial Tax
Oficer did not refund the anount of tax illegally collected
even though specific direction had been given by the High
Court to that effect.
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The position after the decision of this Court in the
case of The State of Madras v. N K Nataraja Midaliar
(supra) was that levy of sales tax could not be said to be
i nval i d because provisions of sub-sections (2), (2A) and (5)
of Section 8 of the Central Sales Tax Act were ultra vires
the Constitution of India. In disposing of the appeal, Shah
J. (as H's Lordship then was) directed:

"The appeal will be allowed and the
order passed by the Hi gh Court
declaring the provi si ons of

Sections 8(2), 8(2A) and 8(5) ultra

vires must be set aside.
The petition out of which this

appeal arises was one of 8 group of

petitions filed before the High

Court. Against ~orders _passed in

favour of the other assessees the

State has not preferred  appeals.

The ampunt involved in the claimis

smal'l ~The State apparently  has

approached this Court with a view

to obtain a final determ nation of

the inportant question which was

raised in the petitions filed

before the H gh Court. W therefore

direct that there will be no order

as to costs in this Court andin

the H gh Court."

The other reason for which the assessments were set
aside was inclusion of excise duty in the  conputation of
"turnover’. There was a controversy as to howthe turnover
under the Central Sales Tax Act should be computed. Under
the Madras GCeneral Sales Tax Act, 1959 and the rules;, as it
stood at the material time, provisions  had been nmade for
deduction of excise duty in the conputation of chargeable
turnover. Madras High Court. held that the quantum of
turnover for the purpose of levy of Central Sales Tax had to
be made in the same manner by excl uding the excise 'duty paid
on the goods sold. |In the case of State of Madras 'v. N K
Nat araj a Mudaliar, (supra), this Court held: -

"If under the Madras General Sales

Tax Act in conputing the turnover

the excise duty is not liable to be

i ncluded and by virtue of section

9(1) of the Central Sales Tax Act

has to be levied in the sane manner

as the Mdras GCeneral Sales Tax

Act, the excise duty wll not be
liable to be included in the
turnover . . . W are of the view

that in the matter of deternining

the taxabl e turnover the sane rules

will apply by virtue of Section

9(1) of the Central Sales Tax Act,

whether the tax is to be levied

under the Central Sales Tax Act or

the CGeneral Sales Tax Act."

The Central Sal es Tax Amendnent Act, 1969 brought about
a nunber of changes in the Central Sales Tax Act, 1956. The
definition of ’turnover’ in Section 2(j) was nodified and
the wording of Section 9 was radically altered. The new
provi si ons were deened al ways to have been substituted. This
amendnment was effected with a view to put an end to the
controversy whether "turnover’ should be conputed in
accordance with the provisions of the State Sales Tax | aw or
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not. This amendnment was necessary to get over the view
expressed by this Court in N.K Nataraja Mudaliar’'s case
that the Central Sales Tax had to be levied in the same
manner as provided in the Madras General Sal es Tax Act When
the Central Sales Tax Act was exam ned by the Madras Hi gh
Court in the case of Larsen and Toubro and this Court in the
case of N K NataraJa Mudaliar, 'turnover’ had been defined
by the Central Sales Tax Act in Section 2(j) to nean "the
aggregate of sale prices received and receivable by himin
respect of sales of any goods in the course of inter-State
trade or comerce nmade during Any prescribed period and
determned in the prescribed manner”. By Section 2 of the
Central Sales Tax Anendnent Act, 1979 (28 of 1969), the
words ' and determned in a prescribed nmanner’ were
substituted by the words 'and determined in accordance with
the provisions of this Act and he rules made thereunder’
Thi s anendnent was given effect with retrospective effect
fromthe date on which the Central Sales Tax Act ane into
force. In/ other words, the very basis of the | aw on which
the judgnent in N K Nataraja Midaliar’s was pronounced was
renoved fromthe statute book .

The scope of the ~validating provision of the Arendi ng
Act of 1969 nust be viewed in the background of these facts
The anendi ng Act, after anmending the aforesaid provisions of
the Central Sales Tax Act and vari ous ot her provisions, went
on to validate all / assessnents, reassessnents, levy or
col l ection of any tax made ' notwthstanding anything
contained in the judgnent, decision, decree or order of any
court or other authority to the contrary’ . The result of the
various provisions of the Arending Act and in particular the
val idating provision was to change the llaw with
retrospective effect and to i mpart” validity to al
assessnments made under the Central Sales Tax Act which had
been struck down by the judgment in the case of Larsen and
Toubro and all other orders  passed pursuant to that
j udgrent .

M. Vai dyanathan has strenuously contended that the
| egi sl ature cannot nullify any judgnment of the court. In the
i nstant case, the assessment nmade under the Central Sales
Tax Act had been quashed by the Madras H gh Court. This was
one of a large number of wit petitions which were heard by
the Madras High Court. Although in the case of N K Nataraja
Mudal i ar (supra), an appeal was preferred to the Suprene

Court and the judgment was reversed, in the case of the
appel l ant the judgnment was not questioned and was all owed to
stand. Therefore, it 1is in full force and has to be

respected as valid and binding. This judgment could be
reversed by the Supreme Court, but could not be nullified by
| egislature by an Act. In support of this contention he has
relied on a judgment of this Court in the case ~of Madan
Mohan Pat hak v. Union of India & Ors., (1978) 3 SCR 334,

In that case, a dispute between workers’ union and
the Life Insurance Corporation was settled by an
agreement for paynent of cash bonus at the rate of 15%
of gross wages. The settlement was valid for four years
fromilst April, 1973 to 31st March, 1977. There was
sonme dispute about the inplication of this settlenent
and on 21st May, 1976 on a wit petition, the Calcutta
H gh Court passed an order recognizing the right of the
enpl oyees to paynment of bonus for the year 1975-76 which
had becone payable along with the salary in April, 1976. The
Calcutta High Court ordered that it nust be paid to the
enpl oyees. On 29th May, 1976 the Life Insurance Corporation
(Modification of Settlenment) Act, 1976 was passed by the
Parliament denying the enployees the right which had been




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 13

conferred by the settlenent, approved by the Centra
Covernment, acted upon by actual paynent of bonus to the
enpl oyees and finally recognized as a right protected by
Articles 19(1)(f) and 31(1) of the Constitution by a
deci sion of the Calcutta H gh Court on 21st May, 1976.

It was noted in the judgnent of Beg, C.J., that the
Statement of (Objects and Reasons of the Act disclosed that
the purpose of the Act was to undo the settlenent which had
been arrived at between the Corporation and Cass-111 and
C ass-1V enpl oyees on January 24 and January 26, 1974. Beg,
C.J., was of the viewthat it would, in any event, be unfair
to adopt |legislative procedure to undo such a settlenent
whi ch had becone the basis of a decision of a High Court.
Even if legislation can renove-the basis of a decision it
has to do it by an alteration of general rights of a class
but not by sinply excluding two specific settlenents between
the Corporation and its  enployees from the purview of the
section 18 of the |Industrial Disputes Act, 1947, which had
been held to be valid and enforceable by a H gh Court. Such
Sel ective exclusion could also offend Article 14."

Strong reliance was placed by M. Vaidyansthan on the
foll owi ng observation of Beg, CJ. :-

" find nysel f i'n conpl ete

agreement with  ny learned brother

Bhagwati that 'to give effect to the

j udgrment of the Calcutta Hi gh court

is not the sanme thing as enforcing

a right under Article 19 of the

constitution becones |liked up wth

the enforceability of the Judgment.

Nevertheless, the  tow could be

vi ewed as separabl e sets of rights.

If the right conferred by the

j udgrent i ndependently is sought to

be set aside, section 3 of the Act,

would in, ny opinion, be invalid

for trenching upon the judicia

power . "

M. Vai dyanathan has argued that whatever = may be the
effect of the validation provision of Central Sales Tax
Amendnent Act of 1969, it could not -nullify the judgnent
pronounced by the Madras High Court whereby the assessnent
order had been quashed.

Bef ore exam ning this argunent of M. Vaidyanathan, the
majority judgnent in Madan Mohan Pathak’'s case (supra) wll
have to be read and properly understood. The Life Insurance
Corporation (Mdification of Settlenment) Act, 19?6 was an
Act to alter the settlement which had been ' arrived at
between the Corporation and its class-1lIl and Cdass-1V
enpl oyees on 24th January, 1974 under the Industria
Di sputes Act, 1947 and which was in force upto 31st March
1976. The Act did not purport to change the | aw which forned
the basis of the judgment of the Calcutta H gh Court in any
manner. The Act did not contain any clause that it would be
enforced notw thstanding anything contained in any judgnent
to the contrary. The mgjority judgment. which was delivered
by Justice Bhagwati, J. (as H's Lordship then was),
hi ghl i ghted thi s-aspect. Bhagwati,J. observed: -

"It is significant to note that

there was no reference to the

j udgrment of the Calcutta Hi gh Court

inthe Statenent of Objects and

Reasons, nor any non- obst ant e

clause referring to a judgnment of a

court in section 3 of the inpugned
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Act The attention of Parlianent

does not appear to have beer drawn

to the fact that the Calcutta High

Court had already issued a wit of

mandanus conmandi ng t he Life

I nsurance Corporation to pay the

amount of bonus for the year 1st

April, 1975 to 31st March, 1976. It

appears that unfortunately t he

j udgrment of the Calcutta Hi gh Court

remai ned al most unnoticed and the

i mpugned Act was passed in

i gnorance of that judgnent. Section

3 of the inpugned Act provided that

the provisions of the Settlenent in

so far as they relate to paynment of

annual cash bonus to Cass Ill and

Class |V enployees shall 'not have

any force or effect and shall not

be deemed to have had any force or

effect from 1st April, 1975. ~But

the wit of mandanus issued by the

Cal cutta High GCourt directing the

Life Insurance  Corporation to pay

the anmobunt of bonus for the vyear

1st April, 1975 to 31st March, 1976

remai ned untouched by the inpugned

Act. So far as' the right of Cass

11 and Class IV enployees to

annual cash bonus for the year 1st

April, 1975 to 31lst March, 1976 was

concerned, it became crystalized in

the judgnent and thereafter they

becane entitled to enforce the wit

of mandamus granted by the judgnent

and not any right to annual ~cash

bonus under the settlenent. This

ri ght under the judgnent was not

sought to be taken away by the

i mpugned Act . The j udgnent

continued to subsist and the Life

I nsurance Corporation was bound to

pay annual cash bonus to Class Il

and C ass |V enployees for the year

1st April, 1975 to 31st March, 1976

in obedience to the wit of

mandanus. "

After referring to the decision of this Court in Shri
Prithvi Cotton MIls Ltd. v. Broach Borough Minicipality,
(1970) 1 SCR 388, Bhagwati, J. pointed out that in that case
validity of Gujarat Inmposition of Taxes by Minicipalities
(Validation) Act, 1963, altered the very basis of the I aw on
which this Court’s judgnent in Patel Gordhandas Har govi ndas
v. Municipal Conm ssioner, Ahmedabad, (1964) 2 SCR 608, was
pronounced. Not only substantive provisions of the Act were
altered but Section 3 of the Validation Act provided that
not wi t hst andi ng anything contained in any judgnent, decree
or order of a court or tribunal or any other authority, no
tax assessed or purported to have been assessed by the
muni ci pality on the basis of capital value of a building or
| and and inposed, collected or recovered by the nmunicipality
at any tinmebefore the comencenent of the Validation Act
shall be deenmed to have invalidly assessed or inposed or
collected or recovered and the inposition or collection of
the tax so assessed shall be valid and shall be deened to
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have al ways been valid and shall not be called in question
nerely on the ground that the assessnent of the tax on the
basis of capital value of the building or land was not
aut horized by |l aw and accordingly any tax so assessed before
the comrencenent of the Validation Act and leviable for a
period prior to such comencenent but not collected or
recovered before such commencenent may be collected or
recovered in accordance with the rel evant mnunicipal | aw.

After referring to the provisions of the Act, Bhagwati,
J. observed

"It is difficult to see how this

decision given in the context of a

validating statute ‘can be of any

hel p to t he Life | nsur ance

Corporation. Here, the judgnent

given by the Calcutta Hi gh Court,

which is relied upon by t he

petitioners, i s not a nmere

decl aratory judgnent hol ding an

i mpost-or tax to be invalid, so

that-a —~validation “statute can

renove the defect pointed out by

the judgnent anmending the law with

retrospective effect” and validate

such inpost or tax."

Krishna lyer and Desai, JJ. agreed w th the judgnent of
Justice Bhagwati, | Chandrachud, Fazal =~ Al'i and Shinghal, JJ.
observed: -

"W agree with the conclusion of

br ot her Bhagwati but prefer to rest

our decision on the ground that the

i mpugned Act vi ol ates t he

provisions of Article 31(2) and s,

therefore, void. W consider it

unnecessary to express any opinion

on the effect of the judgnment of

the Calcutta High Court in WP. 371

of 1976."

Therefore, the majority view appears to be that if a
judgrment is pronounced by a court and the -effect of that
judgrment is sought to be taken away by legislature by
passing an Act without altering the statute on the basis of
which the judgment was pronounced, then such |egislation
will not nullify the effect or force of the judgnent
pronounced by a court in any manner. The statute bei ng what
it was, the judicial interpretation of the statute coul d not
be held to be erroneous by legislative inmprimtur, but if
the statute itself was amended retrospectively so that the
very basis of the judgnment disappeared, then it coul d not be
said the judgnent was still in force and wll have 'to be
given effect to even though the legislature had specifically
laid down that the amended [aw will operate notw thstandi ng
any judgment or decision or decree by the court to the
contrary. In fact, that is how the judgment of Shri Prithvi
Cotton MIIs Ltd. understood and expl ai ned

In the instant case, after this Court’'s decision in
N. K. Nataraja Mudaliar’s case the legislature has defined
"turnover’ in a new nmanner and has also amended certain
ot her provisions of the Act which forned very basis of the
Madras Judgments in the case of Larsen Toubro and this
Court’s judgnent in the case of N K Nataraja Midaliar
Therefore, we are unable to uphold the contention of M,
Vai dyanat han that the Judgnent of the Madras High Court in
the assessee’s own case nust be held to be in full force in
spite of the Anendment Act of 1969.
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The |l egislature ordinarily cannot reverse a decision of
8 court of law given in exercise of judicial power. A
settl enent between the managenent and the enployees under
the Industrial Disputes Act cannot be declared by the
| egislature invalid and not enforceable even after a High
Court had declared the settlement as valid and binding
between the parties. This is what was sought to be done in
Madan Mohan Pathak's case (supra) and this Court held that
it was not permissible But if a H gh Court quashes severa
assessment orders interpreting a taxing statute in a certain
certain manner and that interpretation is by a subsequent
judgrment of the Suprenme Court and the statute itself s
amended as e result of which the aw on the basis of which
the Hgh Court’s judgnment was given is drastically altered,
in such a situation,’” it is pernmissible for the legislature,
by a Validation Acts to declare the assessnents as valid and
bi ndi ng notw t hstandi ng ~the judgnent of the High Court to
the contrary. The principle to be applied in cases like this
was stated by Hidayatullah, C/J., in the case of Shr
Prithvi Cotton MIlls Ltd. v. Broach Borough Minicipality,
(1970) 1 SCR 388: -

"When a legislature sets out to

validate a tax declared by a court

to be illegally collected under an
ineffective or invalid law, the
cause for i'nef f ecti veness or

invalidity must be renoved before

validation can' be said to take

pl ace ef fectively. The nost

important condition is that the

| egi sl ature nmust possess the power

to inpose the tax, for if it does

not, the action must ever remain

ineffective and illegal. Ganted

| egi sl ative conmpetence it ~is not

sufficient to declare nmerely -that

the decision of the court shall not

bind, for that is tantanmount to

reversing the decision in exercise

of j udici al power whi ch - the

| egi sl ature does not possess or

exercise. A Court’s decision nust

al ways bind wunless the conditions

on which it is based are so

fundanentally altered t hat t he

deci sion could not have been given

in the altered circunstances.

In Shri Prithvi Cotton MIIl’s case (supra), the
assessment years involved were 1961-62, 1962-63 and 1963-64.
Broach Borough Municipality inmposed a purported rate on
lands and buildings at a certain percentage of the capita
val ue. The assessnment lists were published and tax was
i nposed on the basis of capital value of the property. A
nunber of wit petitions were filed for quashing the
assessments. During the pendency of the wit petition, a
Val idation Act was passed which was also challenged by
amending the wit petition

The Validation Act was passed because of the decision
of this Court in the case of Patel Gordhandas Hargovi ndas v.
The Muni ci pal Conmi ssioner, Ahnmedabad, AIR 1963 SC 1742 =
(1964) 2 SCR 608. In that case this Court struck down the
nmuni ci pal tax levied as a percentage of the capital val ue of
the property. The assessnents were declared ultra vires. The
Validation Act of 1963 redefined 'rate’ and converted the
muni cipal tax as a ’'rate’ on lands and buildings. In the
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case of Shri Prithvi Cotton MIIs (supra), Hidayatullah
C.J., pointed out that the legislature by |legislative

enactment retrospectively inmposed the tax by giving to the
expression 'rate’ a new nmeaning and "while doing so it put
out of action the effect of the decisions of the courts to
the contrary.” This principle laid down in Shri Prithvi
Cotton MIIls, case has not been overrul ed or doubted by the
majority viewin the case of Madan Mohan Pat hak (supra).

In the instant case also. the High Court’s judgnent in
Larsen and Toubro’s case (supra), in so far as it declared
certain provisions of the Sales Tax Act ultra vires, was
reversed in the case of N K Nataraja nudaliar (supra).

The includibility of ‘the excise duty elenent in the
turnover was validated by the statutory anendnents with
retrospective effect. Therefore, the very basis on which the
assessments sere quashed in the case of Larsen and Toubro
di sappeared. The legal basis of the decisions follow ng the
Larsen and Toubro’s case including that case also had

di sappeared by judicial pronouncenents and |egislative
enactment. The validating provision of the 1969 Act, to
borrow the |l anguage of Hidayatullah, C J., has put out of

action the effect of the decision of the High Court in this
case. The field is now occupied by the judgment of this
Court in N K Natraja Midaliar’s case (supra) and the
provisions of the /'Central Sales Tax Act as anended by the
Act of 1969.

We shall now exam ne sonme of the other cases which were
cited on the question of the scope of various Validation
Acts passed by the legislaturefromtine to time. The case
of A.V. Nachane v. Union of India (1982) 2 SCR 246, was a
sequel to the decision in the case of Madan Mohan Pat hak
where this Court had directed the Union of India and Life
I nsurance Corporation to forbear from -inplenmenting the
provisions of the Validation Act of 1976 and to pay annua
cash bonus for the years in questionto Class IlIl and d ass
IV empl oyees in accordance with the settlenents. On Mrch
31, 1978 the Corporation issued a notice under Section 19(2)
of the Industrial Disputes Act declaring its intention to
termnate the settlenent on the expiry of two nmonths from
the date of the notice. Another notice was issued to effect
a change in the conditions of service applicable to the
wor kmen. The validity of the aforesaid two notices and the
consequential notification issued to nullify any further
claimto annual cash bonus was chall enged by a wit petition
in the Allahabad H gh Court. The wit petition was allowed.
On appeal this Court pointed out that the settlenments of
1974 could only be superseded by a fresh settlenment. It was
held that in view of the decision in Madan Mhan' Pat hak case
(supra). the anended rules, in so far as they sought to
abrogate the terns of 1974 settlenent relating to bonus,
could only operate prospectively. This judgrment “does not
advance the case of the appellant. It nerely reiterates the
principles |laid down in the case of (supra).

In the case of Janpada Sabha, Chhindwar v. The Central
Provi nces Syndicate Ltd., (1970) 3 SCR 745, the question was
raised as to the wvalidity of enhancenment of cess on
extraction of coal. The rate of <cess originally was at 3
pies per ton This was |ater enhanced to 4 pies per ton, in
1946 to 7 pies and in 1947 to 9 pies. The enhanced | evies
were challenged in this Court. It was held that the
i ncreased | evies were not valid because previous sanction of
the local Governnent had not been obtained. The State
Legi sl ature thereafter passed Act in 1964 by which a Board
(Janapada Sabha) was constituted and cess was defined to
mean a cess inposed by the Board or its successor body.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 13

Section 3(1) of the Act contained a validating provision
that notwi thstanding any judgment of any court, cesses
i nposed, aisessed or collected by the Board shall be deened
to be, and to have always been, validly inmposed, assessed or
coll ected. When the case cane to this Court, the inadequacy
of the Amending Act was pointed out in the follow ng words:

"But the Act in terns is limted in

its application to the Independent

M ni ng Local Board, Chhi ndwara, and

its successor body the Janapada

Sabha, Chhi ndwara constituted under

Act 38 of 1948, and only in respect

of t he three notifications

speci fied in t he Schedul e.

Obviously the Act-linmted to one

local Board in-its application and

to certain specific notifications

cannot operate to repeal the clause

i nsofar ~as it applied to  other

Boar'ds:

The nature of _the anendnent

made in Act 4 of 1920 has not been

i ndicated. Nor is there anything

whi ch enacts that the notifications

i ssued without the sanction of the

State CGovernment’ nust be deened to

have been issued validly under - s.

51(2) without « the sanction of the

Local Covernment "

This case does not |ay down that after a judgment has
been pronounced on the basis of an Act, the provisions of
that Act cannot be anended so as to cure the defect pointed
out in the judgnment retrospectively. The effect of the
Amendi ng Act of 1969 is not to over rule a judgnment passed
by a court of law, which the legislature cannot do Wat the
| egislature can do is to change the law on the basis of
which the judgnment was pronounced retrospectively and
thereby nullify the effect of the judgnment. ‘Wen the
| egi sl ature enacts that notwithstanding any judgnent or
order the newlaw wll operate retrospectively ~and the
assessnments shall be deenmed to be validly nade on the basis
of the anended law, the legislature is not declaring the
judgrment to be void but rendering things or acts deened to
have been done under anmended statute valid notw thstanding
any judgment or order on the basis of the unanended law to
the contrary. The validity to the assessment orders which
had been struck down by the Court, 1is inparted by the
Amendi ng Act by changing the |law retrospectively.

In the case of P.S. Mhal v. Union of India (1984) 3
SCR 847, certain seniority rule of Governnment of |ndia cane
up for consideration. In the case of A K. Subraman-v. Union
of India (1975) 2 SCR 979, a direction had been given by
this Court to the governnent of India to anend and recise
the seniority list in a certain manner. The governnent
instead of conplying with this direction framed Rules 2(ii)
and 2(vi) by which a totally different rule of seniority was
framed. This was contrary to the direction given in A K
Subraman’s case. This Court pointed out that A K Subraman’s
case was "not a nere declaratory judgnent hol di ng an i npost
or tax to be invalid, so that a validation statute can
renove the defect pointed out by that judgment and validate
such inpost or tax, But it 1is a decision giving effect to
the right of the Executive Engi neers pronpoted formthe grade
of Assistant Engineers to have their inter se seniority with
Executive Engineers promoted form the grade of Assistant
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Executive Engineers deternined on the basis of rule of
| ength of continuous officiation by issue of a wit
directing the Government of India to amend and revise the
seniority list in accordance with such rule of seniority."

Far from supporting the contention of the appellant,
this decision completely goes against the argunent advanced
by the appellant. This Court clearly laid down that if an
inmpost or tax is declared to be invalid, a validation
statute can renpove the defect pointed out by the judgnent
and validate such inpost or tax. This is precisely what has
happened in the instant case. The provisions of the Act
which were declared ultra vires in the case of Larsen and
Toubro have been held to be valid by this Court in the case
of N.K. Nataraja Mudaliar (supra) Includibility of excise
duty in "turnover’ was al so specifically provi ded
retrospectively by the amendnents to the various provisions
of the Central Sales Tax Act by the Amendnent Act of 1969

In‘the case of ~Bhubaneshwar Singh v. Union of India,
(1994) 6 /SCC 77, _a Bench of three judges to which on of us
(N. P. Singh,J) was party, held

"The Validating Acts are enacted to

val idate the action taken under the

particul ar enactments by renpving

the def ect in the statute

retrospectively because of which

the statute or the pert of it had

been decl ared ultra vires. The

exercise of rendering ineffective

the judgnents or orders of

conpetent courts. by changing the

very basis by legislation is a

wel | - known device of validating

| egi sl ation. Such val i dati ng
| egi sl ati on which renoves the cause
of t he invalidity cannot be

consi dered to be an encroachnent on
judicial power. At the sane tine,
any action in exercise of the power
under any enactnent which has been
declared to be invalid by a court
cannot be made valid by a
Validating Act by nerely saying so
unl ess the defect which has been
poi nted out by the court is renoved

with retrospective ef fect. The
validating legislation nmust renpve
the cause of invalidity. Till such

defect or the lack of authority

poi nted out by the court under a

statute is renoved by t he

subsequent enact nent with

retrospective effect, the binding

nature of the judgnent of the court

cannot be Ignored.™

In that case Bhubaneshwar Singh, the petitioner, was
the owner of a coking coal mne which had been taken over by
the Central Government. He filed on application under
Article 226 of the Constitution alleging that the Custodi an
had debited the expenses for raising coal to his account but
had not given him credit for the price of the coal raised
which was |lying in stock on the date when the coal mne
vested in the Central Government, The Hi gh Court allowed the
wit petition holding that the petitioner was the owner of
the coal mine and was entitled to credit for the stock of
coal lying wunsold as on 30.4 1972. A direction was given to
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recast the account and make certain paynents to the
petitioner. The Special Leave Petition against that judgnent
was di smissed by this Court by a reasoned order. Whereafter,
by the Amendrment Act of 1976, Coki ng Coal M nes
(Nationalization) Act, 1972 was anended with retrospective
effect. The question before this Court was whether by
introduction of sub-section (2) to Section 10 of the
Amendi ng Act with retrospective effect, the respondents were
absol ved of their liability and were exonerated from the
responsibility of conplying with the direction given by the
Hi gh Court in the wearlier wit petition filed on behal f of
the wit petitioner. It was held that the anendnments which
had been introduced retrospectively had taken away the
substratum of the claim nmade on behalf of the petitioner
This Court held since “the Validation Act had cured the
| acunae or defect pointed out by the High Court in its
earlier decision by introduction of sub-section (2) of
Section 10 with retrospective effect, it shall be deemed
that conpensati on had been paid even for the stock of unsold
coke lying on the date prior to the appointed day.

In the case of S.R Bhagwat v. State of Mysore, (1995)
6 SCC 16, a Bench of three Judges held that a judgnent which
had attained finality and ~was binding upon the State coul d
not be overruled by any legislative neasure. In that case by
an interpretation of the relevant service law the H gh Court
had given certain benefits to the wit petitioners by
issuing a wit in the nature of mandanus. That order of the
Hi gh Court was sought to be nullified by enactnent of a new
statute. The Court held that thi's was inperm ssible because
the H gh Court had not struck ~down any |egislation which

could be re-enact ed after renoving the def ect
retrospectively. In other words, it was recognized by this
Court that in a case where provisions off a statute were
decl ared inadequate or ultra _vires, it was open to

| egislature to renove the defect retrospectively so as to
cure the defect and nake the statute valid.

What has happened in this case is that a | arge nunber
of wit petitions were dismssed by the High Court on the
basis of its decision in the case of Larsen and Toubro as
result of these decisions. a |large nunber —of assessnent
orders under the Central Sales Tax Act were set aside. It
was held in the case of Larsen and Toubro certain provisions
of the Act were ultra vires and in any event excise duty
could not be included in the assessee’ s turnover  for the
purpose of levy of Central Sales Tax. The main basis of the
Hi gh Court’s judgnents di sappeared when the Suprene Court
held that the inmpugned provisions of the Central Sal es Tax
Act which had been declared ultra vires by the Madras High
Court were validly enacted. The other defect which relates
tothe includibility of excise duty in the '"turnover’ of an
assessee was cured retrospectively by anmendi ng t he
provisions of the Central Sales Tax Act. The new provisions
i ntroduced by the Amending Act were deened to have conme into
effect retrospectively Section 9 of the Anending Act
declared all assessnents nmade upto 9th January, 1969 valid
and binding. There is nothing in the long |line of decisions
cited by M. Vaidyanathan to suggest that the |egislature
could not take such a step wuntil and unless the judgnents
were specifically reversed by this Court. This argunent is
not tenable having regard to the principles of law |laid down
inthe case of Shri Prithvi Cotton MlIls (supra), which
have been reiterated in the subsequent judgments of this
Court. This is not a case of passing a legislation trying to
nullify the interpretation of 19# given in the judgrment of a
court of law This is a case of changing the lawitself on
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the basis of which the judgnment was pronounced hol di ng that
the assessment orders were erroneous in |aw

The next contention of M. Vaidyanathan is that, even
after the Act of 1969 was passed, the Hi gh Court passed an
order in the contenpt application, directing the State to
pay the disputed amount to the appellant and that order was
carried out. The respondents could have but did not take
shelter behind the Arendnent Act of 1969 The special |eave
petition filed against that order was dismssed by this
Court. Therefore, this is a case of res judicata and the
respondent could not nor raise this point at this stage by a
fresh proceeding.

The appel | ant has not been able to cite any decision to
show that a direction given in a contenpt petition can
operate as res judicata in a suit. In the contenpt petition
the only issue was whether the court’s order in the wit
petition was carried out or not. |If the order of the wit
court was not carried out, the contenpt court was bound to
pass suitabl e orders to ensure obedience to the order of the
court. The —question of correctness or validity of the
j udgrment passed on the wit petition could not be raised in
a contenpt proceeding. No question of res judicata arises in
such a case

Be that as it may, the petitioner was successful in
getting an order of paynent on the contenpt petition. W are
unabl e to uphold the contention that nerely because an order
was passed in the contenpt proceeding to nmake paynent, the
respondent is estopped from clainmng the amunt of tax
rai sed by an assessnent order validated by the Act of 1969.
If this argunent is accepted, strange result wll follow

The assessnent order will remain valid.~ That - notice of
demand rai sed pursuant to the assessnent order wll renmain
intact and in force, but it wll not be open to the

Department to realise the amount of tax merely because of
the order passed in the contenpt proceeding. The wit
court’s order had to be carried out, which is why the refund
order was passed in the contenpt proceeding. This direction
to refund the amount of tax already collected was given only
because the assessnent orders had been set aside by the wit
court. But, when the assessnment orders were validated by
passing the Amendment Act of 1969 with retrospective effect,
the tax demand becane valid and enforceable. The tax demand
is a debt owed by an assessee which can be realised by the
State in accordance with |aw. Merely because the anount of
tax which had been realised earlier was ~directed to be
refunded by court’s order on the finding that the assessnent
order was invalid, wll not preclude the State from
realizing the tax due subsequently when the assessment order
was validated by the Amending Act of 1969. The order passed
inthe contenpt proceeding wll not have the effect of
witing off the debt which is statutorily owed by the
assessee to the State. The State has filed a suit for
recovery of this debt. Unless it can be shown that the debt

does not exist or is not illegally due, the court cannot
i ntervene and prevent the State fromrealizing its dues hy a
suit. All that the Departnent has done in this case is to

bring a suit to recover the Amount of tax due and payable to
it as a result of what nust now be treated as a valid
assessment order.

It is needless to speculate as to what woul d have been
the position, had the Anendi ng Act been produced before the
court in the contenpt case. But, in our view, in the
contenpt proceeding the court was only endeavoring to ensure
that the order of refund passed by the wit court was
carried out. In the contenpt jurisdiction the court was not
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really concerned with the nerit of the case.

It is also to be noted that the vires of the Arendnent
Act of 1969 has not been questioned by the appellant by
filing any substantive application. The effect of the
Amending Act is to inpart validity to those assessnent
orders which had been struck down by the Hi gh Court. If the
assessnent orders are now held to be valid, the tax denmands
raised in the assessment orders are still enforceable. \Wat
the State of Tami| Nadu is seeking to do is to enforce these
demands. Merely because taxes which had been realized
earlier had been refunded under an order passed on a
contenpt petition, the respondent is not debarred from
realizing the demands which are now deened to be valid and
subsi sti ng.

Therefore, in our-view, the appeal has no nerit. The
Department is entitled to recover the anount refunded to the
appel | ant pursuant ~ to the direction given in the contenpt
proceeding. The appeal is dismssed. Each party will bear
its own costs.

ClVIL APPEAL NO. 2207 OF 1982

In vies -of our judgnment in Civil Appeal No.2206 of
1982, the above appeal is also disnissed. There will be
no order as to costs.




