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1. Thi s appeal by special | eave arises out of the follow ng
facts.
2 One Lal Singh had three sons, Hari Singh, Jaswant

Singh and Birbal Singh. Brij Pal Singh PW1, Ved Pal and

Gaj ender Singh are the sons of Birbal Singh whereas Suraj

Bhan, Netar Pal and Satbir Singh are the sons of Jaswant

Si ngh and Ram Pal and Ram Saran, the accused are the sons

of Hari Singh. Hari Singh predeceased his father Lal Singh
whereafter the joint lLand holding was partitioned by Lal Singh
bet ween his sons Jaswant Singh and Birbal Singh-and the

sons of Hari Singh deceased in equal shares retaining 18

bi ghas for hinself. About 2-3 years prior to the incident Ram
Pal Singh staked a claimthat the tube well on the | and was
hi s excl usive property on the plea that the electricity
connection was in his father\022s name. Several civil and crimna
litigations foll owed on account of this dispute and certain
other matters with the result that the relations between the
accused and Birbal Singh degenerated to an all time | ow and
about two days prior to the occurrence, an altercation had
taken place between Birbal Singh and his son Brij Pal Singh

on the one side and the accused on the other, relating to the
use of the tubewell water. At about 8.30 AAM on 20th June
1991, Birbal Singh acconpani ed by his brother Jaswant Singh
and his son Brij Pal Singh left the village to go to
Muzaf f arnagar for purchase of house-hold articles when they
were accosted by the two accused, Ram Pal carrying his
licensed DBBL .12 bore shotgun, and Ram Saran armed with

a country made pistol and the accused fired a shot each in
qui ck succession hitting Birbal Singh killing him

i nstant aneously Jaswant Singh and Brij Pal Singh saved
thensel ves by lying prone on the ground. The incident was

al so witnessed by several other persons who were passing by
amongst them being Harvir Singh PW2, Tejvir Singh PWS3,

Amar Singh and Matroo Singh and on their chall enge the
assailants ran away. Brij Pal Singh PW1 thereafter rushed to
the village, wote out a report and then went to police station
Tetawi six kilometers away fromthe place of incident in a
tractor and handed over the witten conplaint at 10.30 a. m
leading to the registration of the FIR. SHO Brij Mhan M shra
acconpani ed by SI Rajinder Singh then reached the place of
occurrence whereafter the Sl recorded the i nquest proceedings
relating to the murder. He also picked up a spent cartridge
case and wads of a shotgun cartridge and di spatched the dead
body for the post nortem exam nation. He also conducted a
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search of the house of Ram Pal and Ram Saran on 21st June,
1981 and recovered a DBBL gun and 10 live cartridges

licensed to the fornmer therefrom The weapon and the
cartridge case were sent to the Forensic Laboratory and its
report reveal ed that the cartridge had been fired fromthe right
barrel of the gun in question. On the conpletion of

i nvestigation, the accused were charged for offences

puni shabl e under Sections 302/149 |.P.C and they pl eaded

not guilty and claimed trial

3. The Trial Court held that though the rel ations between
the parties were strained on account of several factors yet
these differences did not constitute a sufficient reason for the
murder of Birbal, the uncle of the accused, and on the other
hand Brij Pal Singh PW1 had the notive to inplicate the
accused in a false caseand as such it was appropriate that the
eye witness account be examined minutely. The Trial Court
then exam ned the evidence of the eye witnesses PW Brij Pa

Si ngh, PW2 Harvir Singh and PW3 Tejvir Singh and taking

up of the case of PW1 Brij Pal Singh first, observed that he
was the '‘npbst inmportant witness being the son of the deceased
but his testinbny was not trustworthy as he and his brother
had picked up a wonan in the year 1979 for which a crimna
case was pending and that another case relating to the nurder
of one Nirmal was al'so pending against him his brother and
their father. The Court al so observed that Brij Pal Singh had
attenpted to cheat hi's brother Ved Pal and Gaj ender Singh

and his relatives of the 18 bighas of land left by his grand
father Lal Singh and was therefore a man of such abysmally

| ow character and nentality that he could not be trusted. The
Court then exam ned the statenment of Harvir Singh and found
that he was chance and stock witness and as he had earlier
been an eye witness in the case of the nurder of one Pradhan
The Trial Court (on this aspect) observed thus:

\023It is a very rare chance (sic) a nan'to be

witness of two rmurders in his life tine. In

that case Ld. District & Sessions Judge did

not relied (sic) upon the testinony of

Harbir and the accused persons were

di scharged. The photocopy of the

j udgrment dated 16.1.1973 passed by Id.

District & Sessions Judge is avail abl e on

record. As it is stated above that Harbir is

very close to the conpl ai nant, deceased

and other witnesses. Harbir stood surety

agai nst the conplainant in the case of girl

ki dnappi ng. He stood surety agai nst

Vedpal , brother of the conpl ai nant and

al so stood surety agai nst Jaswant, uncle of

the conplainant in a case under Section

107/ 116. In brief whenever either

conpl ai nant or his famly nenbers were in

need of surety, Harbir provided his

services. Such a person who has already

been a witness in a nmurder case and he

was not relied upon and who is a

per manent surety for the party of the

conpl ai nant could not be relied upon

easi | y\ 024.

4. The Trial Court then exam ned the statenment of Tejvir
S|ngh and observed that he too had been cl osely associ ated
with Brij Pal as he had been in college with himin
Muzaf f arnagar and that when Tejvir\022s uncle Karan Si ngh had
been nurdered; Jaswant Singh had been one of the witnesses

and that there was no reason whatsoever as to why Tejvir

Si ngh shoul d have been present in that area at the rel evant
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time as he had no field or land in that direction. The court
then exam ned the plausibility of the prosecution story and
hel d that Birbal Singh who was statedly on his way to
Muzaf ar nagar for purposes of shopping for househol d goods

was a story which could not be believed as he had not been
weari ng shoes or a cap on his head or a vest under his shirt or
an underwear under his dhoti and though there was a tonga
service available fromthe village to Mizaffarnagar he al ong
with the others had still chosen to walk to that place. The
Trial Court accordingly concluded that it appeared that the
deceased had been shot while easing hinself and the body had
thereafter been taken out by the nurderer(s) and put on the
boundary of the field. The Court also exanm ned the Forensic
evi dence and opi ned that there was no explanation for the
presence of an enpty cartridge at the spot as only one shot

had been fired from each of the two weapons and there was no
need for a re-loading of the weapons in that situation. The
Trial Court al so observed that the tinme of recovery of weapon
being 26 hours after the incident, the Inspector\022s note about
the snell of the gun powder fromthe right barrel of the gun
coul d not be believed as the snell could not have been present
after such a long time. Having held as above the Trial Court
acquitted the accused.

5. The State thereafter preferred an appeal before the
Al | ahabad Hi gh Court. ~The Division Bench Court reversed the
findi ngs and convicted the accused under Sections 302/ 34

I.P.C and sentenced each of themto inprisonnent for life. It
is in these circunmstances that the present appeal is before us
by way of special |eave.

. W have heard | earned counsel for the parties very
carefully. W are conscious of the oft repeated principle that
the H gh Court should be slowto interfere ona finding of
acquittal recorded by the trial court and if the view taken by
that Court is possible on the evidence, the Hi gh Court should
not set it aside on the premise that it was of a different opinion
though it is permissible for it to re-evaluate the entire
evidence. It is in this background that we nust exani ne the
findings of the H gh Court in the Light of the argunments which
have been addressed before us by the | earned counsel for the
parties.

7. Concededly, the facts of the case show that the parties
are very closely related and on account of the dispute relating
to the tubewell and the 18 bighas of |and which had been |eft
by Lal Singh, the relations between themwere extrenely
strained. The H gh Court accordingly re-assessed the ocul ar
evi dence and hel d as under

\ 023However the trial judge has doubted the

testinony of all the three eye wi tnesses on

one ground or the other for no substantia

reasons. He doubted the testinmony of PW

1 Brij Pal Singh mainly on threefold

grounds (i) he was involved in an

abduction case of a |ady and that case was

still pending at that time, (ii) he alongwith

his father and brothers assaulted Nirmnal

and that case was al so pendi ng agai nst

himat the tine of the occurrence and (iii)

he alongwith his cousin Satvir son of his

Tau Jaswant Singh fabricated the

agreement of sale regarding 18 bighas | and

of his grand father Lal Singh debarring his

real brothers, cousins and sons of his

deceased uncl e Hari Singh fromthat

property observing that he was a man of

such character and nentality that he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 9

could do anything for his self interest. The
trial judge al so observed that inspite of the
fact that civil suit of perpetual injunction
filed by Ram Pal was pending agai nst him
inthe civil court he used to irrigate his
land fromthe tubewell owned by Ram Pa

and his brothers forcibly. W have given
our anxious consideration to all these
grounds and we are of the view that

neither of these grounds aforesaid got any
substance so as to render this witness Brij
Pal Singh an unreliable person. If a

person was involved in an abduction case

it can not be said that in fact he was guilty
of that offence. There may be so many
reasons for involving a person in a case
falsely. Further, admttedly Brij Pal Singh
al ongwith his father and brothers were

bei ng prosecuted for assaulting Nrnmal but
adm ttedly there was a cross-case also

agai nst Nirmal-and others initiated at the

i nstance of Birbal Singh, the deceased

agai nst Mahabir, father of N rml and
others. Regarding the alleged agreenent  of
sal e, wi thout being adjudicated upon by a
court of law it can not be said that it was
fabricated one. Adnittedly those
proceedi ngs ended in conproni se and

after the conprom se 18 bi ghas of |l-and

owned by Lal Singh was nutated in the

nanes of all his legal representatives. No
doubt, Brij Pal Singh and Jaswant Singh
nmentioned in the all eged conprom se that
they had not given Rs. 40, 000.00 as part
paynment to Lal Singh; but in the famly
there are so nmany matters and on what

terns the conprom se was reached

between the parties are not known. Hence
any adverse inference can not be drawn
therefromas PW1 Brij Pal Singh stated

that whatever he was directed to wite in
the conprom se he got the sane

nmentioned therein for getting the

objections rejected. Regarding irrigation of
their land by Brij Pal Singh and his

brother fromthe tubewell, it appears that
the field in which the tubewell was situate
fell to the share of Ram Pal and his
brothers but that tubewell was joint famly
property as it was installed in the life tine
of Hari Singh and Lal Singh before
consolidation and partitition in the famly
and therefore Brij Pal Singh and his father
Birbal claimed their right for irrigation of
their Iand adjoining thereto fromthat
tubewel | . Hence for the above, it can not
be said that the character of Brij Pal Singh
was such that he could not be said to be a
responsi bl e person whose sworn testinony
could not be relied upon.

The trial judge further nentioned that PW
2 Harvir Singh and PW3 Tejvir Singh

were their own persons as whenever Bri ]

Pal Singh or any menber of his famly or
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the famly of Jaswant Singh got involved
in any case Harvir Singh and Tejvir Singh
stood surety for them W have

consi dered these facts carefully and
cautiously and we are of the view that
there is nothing wong because if a
person gets involved in sone crimna
proceedi ngs and sureties have to be

furni shed for his bail the persons
acquainted with himonly woul d stand
surety for him It is a mtter of comon
experi ence and know edge that in villages
generally there are party factions due to
one reason or the other and the persons
acquai nted with each other share the
probl enms of each other nutually. This is
the way rural |ife goes on.

The trial /judge al so doubted the
credibility of PW2 Harvir Singh as
adnmittedly he was an eye witness in the
mur der case of the village pradhan who
was nurdered in the year 1974 and again
he appeared as an eye witness in the

i nstant nmurder case. It may be just by
chance that a person resident of the sane
village witnesses two nmurders. As a _man
of consci ence and character he should
appear as a witness in the nurder case if
he witnessed the murder or was
acquainted with any fact relating thereto.
If a nurder case in which he had
appeared as a witness ended in acquitta
and he appeared as an eye witness after
6-7 years in another nurder case it

woul d not be justified to draw a
presunption that he is not a reliable
person and his testinony should be

di shelieved only for that reason

The trial judge disbelieved the testinony
of PW3 Tejvir Singh on the ground that
admttedly Satvir Singh son of Jaswant
Singh and this witness Tejvir Singh
studied together in S.D.L College

Muzaf far Nagar and they were cl ass
fellows in B.A and Brij Pal Singh al so
used to study in that very college. He
al so observed that Karan Si ngh, uncle of
Tejvir Singh (PW3) had quarrel with one
Bhi m and Pratap and in that case

Jaswant Singh father of Satvir Singh
stood as a witness in favour of Karan
Singh and therefore Tejvir Singh
appeared as a witness in that case

agai nst Ram Pal and Ram Saran

prosecuted for the murder of Birba

Si ngh, brother of Jaswant Singh. In our
Vi ew we can not go by these

consi derations in believing or disbelieving
the testinony of a witness. By these
facts we conclude only this much that
this witness should be treated as a
parti san witness whose testinony has to
be scrutinized with care and caution.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 9

The trial judge al so doubted the presence
of PW3 Tejvir Singh at the scene of
occurrence as he stated that at that tine
he was going to the field situate at a short
di stance fromthe scene of occurrence for
cutting fodder as he had taken that field
fromNain Singh on batai whereas DW1
Nai n Si ngh stated that he had never

given that field to Tejvir Singh on batai.
However this w tness Nain Singh was

gi ven a suggestion in his cross-

exam nation that daughter of his cousin
brot her and real sister of accused Ram
Pal got married in one and the same
famly at village Narsan, District

Sahar anpur whi ch he could not deny. He
only expressed ignorance stating that he
di d not know if daughter of his cousin
brot her and real sister of accused Ram
Pal were married in one and the sane
famly at village Narsan, District
Saharanpur. It may be noted here that

no question regarding this fact was put
up by the defence counsel to PW3 Tejvir
Singh in his cross-exam nation. Hence
the testinony of DA Nain Singh is no
better than a got up w tness as he m ght
be denyi ng having given that field to
Tejvir Singh on batai under the influence
of accused Ram Pal. Moreover, the
presence of a witness at the scene of
occurrence can well be tested in his
cross-exani nation. |f he has withstood
the test of cross-exam nation firmy and
his credibility has not been inpaired in
hi s cross-exam nation his statenent wl |
have corroborative val ue otherw se not\ 024.

8. The findi ngs aforesai d have been chall enged by M.
Mahabi r Singh, the | earned senior counsel appearing for the
accused/ appel | ant s.

9. He has first argued that the eye witnesses\022 account
suffered fromserious infirmties. He has pointed out that al
the witnesses were either related to the deceased or were
menbers of his group and as such their evidence had to be
accepted with care and caution. He has al so urged that the
character of the three witnesses did little to enhance their
credibility and that the H gh Court had not really net the
reasons given by the trial judge in refusing to accept Harvir

Si ngh\ 022s presence at the place of incident. He has in addition
submitted that the H gh Court had found corroboration from

the forensic evidence in the case but the facts which had cone
on the record, belied this evidence as well. The |learned State
counsel has however supported the judgnent of the High

Court.

10. It would be apparent that the fate of the appeal would
primarily rest on the statements of the eye witnesses. W first
take up the case of Brij Pal Singh PW1. Concededly, he is the
son of the deceased. It is clear fromhis testinony that the
rel ati ons between the parties were acrinonious and that there
had been several bouts of litigation between them Brij Pa
Singh has clearly stated as to the nmanner in which the

i nci dent had happened. Hi's statenment finds full support from
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PWTejvir Singh. The trial judge had disbelieved Tejvir Singh
on the ground that he was a friend of Brij Pal Singh and had
al so been a witness to another nurder. W find that the
matter has been dealt with by the High Court in extenso and

as per the portion quoted above, we find no reason what soever
to differ fromthe opinion expressed with regard to the
presence of Brij Pal Singh and Tejvir Singh

11. We however do feel that there is sone doubt with regard
to the presence of Harvir Singh. Concededly, his statenent
under 161 of the Code of Crimnal Procedure had been

recorded by the police about 22 days after the incident. The
justification for this delay given by PW10 SHO Brij Mbhan

M shra who stated that Harvir Singh could not be traced
earlier is perhaps not believable. Even assuming therefore
that there is sone doubt as to the presence of Harvir Singh

we find absolutely no reason to disbelieve the presence of the
other two eye witnesses, the nore so as the FIR had been

| odged within two hours of the incident in the police station at
a distance of six mles fromthe place of incident.

12. M- Mahavir Singh has al so seriously challenged the
Forensi c evidence in this case by arguing that though the
spent cartridge case had been picked up fromthe spot on 20th
June, 1981 and the gun recovered the next day, both these
items had been sent to the |aboratory only on 17th Septenber,
1981 and as the 22 /pellets recovered fromthe dead body had
not been sent to the laboratory there was no justification in
hol di ng that the weapon had in fact been used in the mnurder

In support of his case M. Mahabir Singh has relied on Palia
vs. State of Punjab, 1997 SCC Crl. 383, Bal dev. Si ngh vs.
State of Punjab (1990) 4 SCC 692, Santa Singh vs. State

of Punjab AR 1956 SC 526. He has al so urged that as PW

10 Brij Mohan M shra in his cross exam nation had testified
that there were about 7-8 small shotsin a .12 bore cartridge,
the recovery of 22 pellets fromthe dead body and the note
regardi ng the snell of gun powder fromthe barrel of the gun,
falsified the prosecution story.

13. We have considered these argunents very carefully.
We first note that the facts that the cartridge case had been
left by assailants at the spot and that the shots had been fired
froma shotgun and a pistol find nmention in the FIR
Interestingly also, there is a suggestion by the defence in the
cross-exam nation as to whether the spent cartridge had been
found near the dead body or at sone distance therefrom It is
also clear fromthe statenment of Ram Pal recorded under
Section 313 Cr.P.C. that the gun which was licensed to him
had been recovered fromhis house along with 11 cartridges.

We have al so perused the statement of PW7 HC Raneshwar

Prasad who stated that the weapon and other articles have

been sent to the Mizafarnagar city Ml khana on 2nd Julvy,

1981 but had been returned to the police station as there was
no place for storage and had been returned to the Ml khana

on 13th July, 1981 awaiting re-transnission to the | aboratory.
We al so note fromthe statement of PW9 Randhir Singh a
retired constable who was at the relevant tine the noharrir of
the Mal khana at Muzafarnagar in the police station that the
weapon and cartridge in a seal ed condition had been deposited
with himon 2nd July, 1981 and had not been tampered with

till their dispatch to the Forensic Science Laboratory. W have
al so gone through the statenment of Om Prakash Tripathi PW

8, the expert in the Forensic Science Laboratory who had

exam ned the KF .12 bore fired cartridge case and DBBL gun

No. 7902082 and had found that the said cartridge had been
fired fromthe right barrel of the gun.

14. Seizing on the fact that 22 pellets had been recovered
fromthe dead body and that PW10 SHO Brij Mhan M shra
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had deposed that a .12 bore cartridge contained only seven to
ei ght pellets, M. Mhabir Singh has submitted that the
prosecution story was on the face of it unacceptable. W find

absolutely no nmerit in this plea. It has cone in the evidence of
PW 8 Om Parkash Tripathi that the cartridge used was of KF
make (KF stands for Kirkee Factory). It is therefore a cartridge

manuf actured by the Indian Ordnance Factory, at Kirkee,

whi ch has, off and on, been manufacturing cartridges of shot
sizes BBto 9 only ( this information has been reconfirmed
fromthe Secretary, National Rifle Association of India, New
Delhi ). A 12 bore shotgun cartridge carries a shot charge of
twenty-five to thirty-five grams in weight and varyi ng nunber
of pellets based on several factors such as the length of the
cartridge as would be clear fromthe follow ng chart taken from
Forensic Science in Crimnal Investigation and Trials by Dr.

B. R Sharnma (4th Edition) at page 416:

Projectil e charge of Cartridges

Nurmber No.of pellets Pell ets di aneter Pel | et wei gh
Per 28.35 gs. mm

LG 6 9.14

SG 8 8.43

Speci al SG 11 7.57

SSG 15 6. 83

AAA 35 5.16

BB 70 4.09

1 100 3.63 (.

2 120 3.41 (.

3 140 3.25

4 170 3.05 (

5 220 2.79 (

6 270 2.59 (

7 340 2.41 (

8 450 2.21 (

9 580 2.03 (

Dust 2770 1.2192

N. B. The equivalent in inches of the pellet size shown in
brackets in the third colum has been taken from Lyons
Medi cal Juri sprudence and Toxi col ogy 11th Editi on Page 913
and superinposed in the chart.

15. Fromthe above table it can be concl uded that KF

manuf actured cartridges can contain between 70 (BB) to 580

(9) pellets per cartridge. The 7-8 pellets that have been
referred to by PWBrij Mhan M shra woul d be pellets of buck

shot such as SG LG which are not manufactured by the

Kirkee Factory. The post-nortemreport also shows that there
were nmultiple wounds of entry 1/8th of an inch over the whole

of the chest and upper half of abdonen in an area of 14\024 x

12\ 024, which confirns Brij Pal\022s statenent that the two shots
had been fired froma distance of about 40 or 50 feet. W are
of the opinion that on account of dispersal of the pellets at
that range, not all would have struck hone. The recovery of 22
pellets therefore fits in with the prosecution story. The
argunent based on the gun powder snmell fromthe barrel is

equal |y wi thout substance. 1In Mdi\022s Medical Jurisprudence
and Toxi col ogy, 23rd Edition (Page 723) while dealing with the
topic as to \023the time when the weapon was fired\024 it has been

t
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observed that \023it is never possible to ascertain with any
scientific accuracy the time when a weapon or cartridge was
fired.\024 1In this situation, the judgnents cited, which are based
on their special facts, have no relevance to the facts of the
present case.

16. We are therefore of the opinion that no fault can be

found with the judgnent of the High Court. W accordingly

di sm ss the appeal




