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PETI TI ONER
YUSUF & ANR

Vs.

RESPONDENT:
STATE OF Bl HAR

DATE OF JUDGVENTO7/05/1971

BENCH
HEGDE, K. S.
BENCH
HEGDE, K. S.
GROVER, A. N
Cl TATI ON
1971 AI'R 1405 1971 SCR 792
ACT:
Constitution of India, Art. 136-Appreciation of evidence-
This Court will not re-apprai se evidence except in specia

ci rcunst ances- M nor -~ enbel | i shnents and exaggerati on do not
detract fromval ue /of testinmony of a wtness.

HEADNOTE

Ni ne persons including the two appellants were tried for the
nmurder of Gas well as attenpting to murder P.W 9. Four of
the nine accused were acquitted by thetrial court and the
ot hers were convicted under several provisions of the Indian
Penal Code. In appeal the H gh Court disbelieved the
Wi t nesses speaking to the attack on Gand acquitted all the
appel l ants before it in respect of the nurder of G |t also
cane to the conclusion that it was not proved that there was
any unl awful assenbly. Even in the matter of the attack on
P.W 9 the High Court cane to the conclusion that as’ there
was no proof of previous concert. on the part of the
assailants no aid could be taken froms. 34. Therefore it
commuted the conviction of appellant No.——1 for causing
infjury to P.W 9 fromone under s. 307 read wth s. 34
I.P.C. to one wunder s. 326 |.P.C. The conviction of
appel l ant No. 2 was converted froms. 307 |.P.C._read with s
311 I.P.C. to one under s. 324 |.P.C. Against this -decision
the present appeal was brought by special |[eave. The
guestion for consideration was whether the conviction of the
appel l ant on the sole testinmony of PPW 9 was justifiedfled
when even the two witnesses who tried to corroborate PPW 9
wer e di sbelieved by the H gh Court.

HELD: (i) This Court ordinarily does not reappreciate

the evidence wunless it is satisfied that exceptional and
speci al circunmstances exist for doing so. The Court nust be
satisfied that as a result of serious nmisappreciation of the
evidence by the trial court and the Hi gh Court substantia

and grave injustice has been done. Even it the fina
hearing only those points can be urged which are fit to be
urged at the prelimnary stage when the | eave to appeal is

asked for. [794F-H

Hem Raj v. State of Ajner, [1964] S.C. R 1133, relied on
(ii)lt was fully established that PPW 9 was injured at
about the tinme and the place nmentioned in the charge. The
incident had taken place when there was still day |light.
The appellants were well known to the injured so that there
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could be no difficulty in identifying them P.W 9 was not
shown to have had any notive to falsely inplicate the
appel | ant s. He had nentioned the nanes of the appellants-
as the assailants at the earliest opportunity. H's version
was corroborated by nmedi cal evidence and was a probabl e one.
The fact that the H gh Court had disbelieved the two wt-
nesses who sought to corroborate P.W 9 or that there were
certain minor contradictions and enbellishments in his
statenment could not detract fromthe value of his testinony.
Both the trial court and the H gh Court had accepted his
testi nony. There was no reason for this Court to differ
fromthem The appeal must accordingly fail. [795A- B]
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JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON' ;. Crim nal Appeal No. 265 of
1968.

Appeal by special |eave fromthe judgnent and order dated
July 19, 1968 of the Patna H gh Court in Crimnal Appeal No.
72 , of 1966.

Nur - ud-di n Ahned and B. P. Singh, for the appellants.

U P. Singh, for the respondent.

The Judgrment of the Court was delivered by

Hegde, Ni ne persons including the two appellants were tried

for the nurder of Ghul am Rasool as well as for attenpting
urder P.W 9, Mhd.  Islam Four out of those nine
accused were acquitted by the trial court. The remai ni ng

accused were convicted under several provisions of the
I ndi an Penal Code. But in appeal, the Hi gh Court ‘acquitted
all the appellants before it in respect of the incident
relating to the nurder of Ghulam Rasool. Further it
converted the conviction of appellant No. 1 for | causing
infjuries to P.W 9 fromone under s. 307 read with 's. 34,
I|.P.C. to one under s. 326, |I.P.C. and for that offence sen-
tenced himto suffer rigorous inprisonment for seven years.
The conviction of appellant No.. 2 Bano alias |brahim was
converted froms. 307 I.P.C. read with s. 34, I.P.C. to one
under s. 324, |.P.C. and for that offence he was sentenced
to suffer rigorous inprisonnent for three years. ~As agai nst
that decision this appeal has been brought by special |eave.
The prosecution case in brief is that there was a Qawali
conpetition about a nonth prior to- the occurrence.” P.W 4
Inteyaz was one of the competitors. |In order to show that
his performance was excellent accused Ni zam made a show of
making a present of Rs. 3 to himon that occasion. But on
the very next day, he demanded back that anount. After sone
persuasion |Inteyaz returned Rs. 2 but he failed to return
the balance of Rs. 1. This led to a friction between |Inteyaz
and his friends on one side and Nizam and his friends on the
ot her. On  Decenber 3, 1964, sonme of the accused persons
i ncluding the appellants started a quarrel with Inteyaz and
P.W 5 Babu Qasab in connection with the return of the
aforementioned Rs. 1. Because of the intervention of P.W
13, nothing serious happened on that day. But it is said
that on the next evening at about 7 PPM when .W 5, Babu
Casab and P.W 6 Shamsuddin cane near the scene of
occurrence, the accused persons stopped them and assaulted
them Comi ng to know of that incident fromP.W 1, Naso,
his father Ghul am Rasool went to the scene. There he was
severely attacked as a result of which he died. Thereafter
P.W 9 ,cane to know that there was a marpit going on at the
scene and
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therefore he went to that place to see what the matter was.
As soon as he went there, he was attacked by Chano
(appellant No. 1) with an instrunment |ike Bhalla and by Bano
with a Gandasa as a result of which he sustained serious
i njuries. I mredi ately P.W 9 was shifted to the hospita
where his dying declaration was recorded on Decenber 5,
1964.

The High Court has disbelieved the witnesses speaking to the
attack on Chulam Rasool. As nentioned earlier all the accu-
sed were acquitted of the charges relating to that incident.
The High Court has also cone to the conclusion that it is
not proved that there was any unl awful assenbly. Even in
the matter of attack on P.W 9, the H gh Court has cone to
the conclusion that as there is no proof of previous concert
on the part of the assailants, no aid can be taken from s
34, |I.P.C. Consequently it convicted the assailants of P. W
9 only for the injuries caused by them

Both the trial court as well as the H gh Court have concur-
rently believed the testinony of PPW 9. His testinobny is
fully corroborated by the nedical evidence adduced in the
case’ He had sustained two serious injuries one on the
stomach and the other on the shoul der blade. As a result of
the stomach injury “his .intestines had come out. The
evi dence of P.W 10, Dr. Anbi ka Prasad who exam ned P.W 9,
corroborates his testinony. Further corroboration for the
testinony of P.W 9 is available fromthe dying declaration
given by himin the hospital on the, 5th of Decenber, 1964.
This Court ordinarily does not reappreciate the evidence un-
| ess it is satisfied that -exceptional and speci a
circunmstances exist for doing so. The ~court nust be
satisfied that as a result of serious n sappreciation of the
evidence by the trial court and the Hi gh Court substantia
and grave injustice has been done. It was held ‘by this
Court in HemRai v. The State of Ainer (1) that unless it is
shown that exceptional and special circunstances exist, that
substantial and grave injustice has been done and the case
in question presents features of sufficient gravity to
warrant a review of the decision appealed against, this
Court does not exercise its over-riding powers -under Art.
136(1) of the Constitution. It is further held therein that
the circumstance that the appeal’ has been admtted by
speci al | eave does not entitle the appellant to open out the
whol e case and contest all the findings of fact and’ ~ raise
every point which could be raised in the H gh Court. Even
at the final hearing only those points can be urged which
are fit to be urged at the prelimnary stage when the |eave
to appeal is: asked for.

(1) [1954] s.C R 1133.
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It is fully established that P.W 9 was injured at about the
time and the place nmentioned in the-charge. The i nci dent
had taken place when there was still day |Iight. The

appel l ants were well known to the injured. Hence he had no
difficulty inidentifying them It is not shown that P.W 9
had any notive to falsely inplicate the appellants. He bad
nentioned the names of the appellants as his assailants at
the earliest possible opportunity. The version given by him
as regards the manner of attack on himis corroborated by
medi cal evidence. It is true that the H gh Court has not
accepted the evidence of P.W. 1 and 2 who sought to
corroborate the testinony of P.W 9. That cannot throw any
doubt on the testinmony of P.W 9. The probabilities of the
case are in favour of the version given by P.W 9.

The only thing urged against the evidence of PPW 9 is that
in his dying declaration he had said that A-1 had attacked
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him with a Bhalla, but during his evidence in court he
stated that he was attacked by an instrument resenbling
Bhal | a. Later on it was proved through him that he was
attacked by the instrument Exh. 1 which is a KAFG R Thi s
contradiction is of wvery mnor significance. Another
contradiction brought out at the tinme of his Cross-
exam nation was that during his evidence he had nerely
spoken to the attack on himby the appellants, but in his
dyi ng declaration in addition to saying that t hese
appel l ants had attacked him he had al so stated that after
he fell down sone of the other accused had attacked himwth
sticks. This statenent appears to be an exaggeration. But
under the circunstances of the case that enbellishnent is
not sufficient to detract fromthe value to be attached to
his testimny. As nmentioned earlier both the trial court as
wel | as the High Court have accepted his testinobny as being
substantially true. W see no reason to differ from that
concl usi on.

In the result this appeal fails and the sane is disni ssed.
The appellants are on bail. They shall now surrender to the
authorities and wundergo the remaining portion of t he
sentence i nmposed on them

G C Appeal dism ssed.
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