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PETI TI ONER
M S ACQUEQUS VI CTUALS PVT. LTD.

Vs.

RESPONDENT:
STATE OF U.P. & CRS

DATE OF JUDGVENT: 08/ 05/ 1998

BENCH
S.B. MAJMUDAR, M JAGANNADHA RAO

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S. B. MAJMUDAR, J:

Leave granted.

Al'l these three appeals arising froma conmon judgment
rendered by the H gh Court of ~judicature at Allahabad in
there wit petitions project—a short question whether the
conmon appellant, original wit petitioner, was ‘liable to
pay octroi duty during the relevant period from 1980 to 1987
to the respondent Municipalities on the weight of the glass
bottl es which were brought within the nunicipal limts when
they were containing soft drinks like Gold Spot, Linta,
Thunps-up, Soda, R mZimetc. For the sake of convenience,
we shall refer to the appellant as the wit petitioner and
the respondents as the respondent-Minicipalities in the
latter part of the judgment. The contention of the wit
petitioner was that the beverages in liquid form were
inmported by the wholesalers to whom the soft drinks were
sold. The Municipalities, therefore, could validly inmpose
octroi on the weight of liquid contents of the bottles and
not on the weight of bottles which were nere containers as
these bottles after taking out the liquid contained therein
were being sent back in their enpty state to the wit
petitioner by the wholesalers for re-cycling and thus these
bottles were not inported within the local limts of the
Muni cipalities for consunption, use or sale therein, This
contention of the wit petitioner was rejected by the
Di vision Bench of the H gh Court relying on its ‘earlier
decision in the case of Prem Nath Monga Bottlers (p) Ltd.
vs. Muinicipal Board, Meerut & Os. in CGvil Msc. Wit
Petition No. 6883 of 1973 decided on 11.02.1980. W shal
refer to the said judgnment at the appropriate place in the
latter part of the judgnent . |In the inmpugned comon
judgrment, the division bench of the H gh Court held that
even though the cold drinks were being inported for being
sold within the nunicipal limts, the bottles in which they
were carried and filled in could be said to have been used
within the nmunicipal linmts, the bottles in which they were
carried and filled in could be said to have been used within
the municipal limts for the purpose of storing these
liquids till they were ultimately utilised by the consuners
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concerned. Therefore, even the weight of bottles containing
these liquids could legitimtely be taken into consideration
by the Miunicipalities for inmposing the octroi duty thereon

It is the aforesaid decision of the Hi gh Court which is
brought in chal l enge by the wit petitioner. W have heard
| earned counsel for the wit petitioner as well as |earned
counsel appearing for the respondent-Minicipalities of
Ranpur and Mbradabad and the State of Utar Pradesh in
support of the decision rendered by the H gh Court. The
Muni cipalities of Pilibhit and Sahaj ahanpur, though served,
have not thought it fit to appear and contest these
pr oceedi ngs.

RELEVANT FACTS:

It will be necessary to keep in view a few relevant
facts leading to these proceedings. The wit petitioner is a
Private Linmted Conpany incorporated wunder the Indian
Conpani es Act, 1956. under an  agreenent with Ms Parle
(Exports) pvt. Ltd., Bonmbay, the wit petitioner is engaged
in the business of  bottling soft. drinks like Gold Spot,
Li nca, Thunps-up, soda, RmZi metc. Wiich are manufactured
by Parle Exports. After bottling these beverages at its
Plants at Bareilly, the wit petitioner distributes the sane
to wholesalers in ten districts of Utar Pradesh, which
i ncl ude anongst ot hers, the respondent - Muni ci palities,
nanely, the Muni'ci pal Boards of Vor.adabad, Ranpur ,
Sahaj ahanpur and Pilibhit. According tothe wit petitioner-
conpany after the beverages are consuned  the consuners
within the municipal linits the bottles enpty state are
returned to it and the title and ownership in the bottles
also remain wth it.  The Utar  Pradesh State Legislature
enacted an Act in 1916 called the U P. Minicipalities Act,
1916 (hereinafter referred to as 'the Act’). Under Section
128 thereof powers were conferred on the Minicipal Board
governed by the State Act to inpose an octroi on goods or
ani mal s brought within the rmunicipality for consunption, use
or sale therein. Under Section 298 of the Act, the Minicipa
Boards are enpowered to frane bye-lays for various purposes
of the Act. The bye-laws of Minicipal Boards of NMoradabad,
Ranpur, Pilibhit and Sahaj ahanpur  were enforced during the
period from 12.05.1977 to 01.09.1982. According to the wit
petitioner, these bye |laws provided for |evying octroi on
soft drinks 1|ike Cococola, Fanta, Vingo, Soda Water, Lenpn
etc. but they did not permt levying octroi on the weight of
bottles which contai ned these soft drinks. As t he
respondent- Miunicipalities were seeking to levy octroi on
the basis of gross weight not only of the beverages
contai ned but also of the bottles containing the beverages
which were brought wthin the municipal Iimts of the
aforesaid Municipalities, the wit petitioner conpany filed
three wit petitions in the Hgh Court of judicature at
Al'l ahabad in the year 1983. The grievance nade in-the wit
petition was that from 1980 onwards the respondent-
Municipalities were illegally recovering octroi also on the
wei ght of bottle-containers which they were not entitled to
do and hence the respondent- Municipalities were required
to be ordered to refund the requisite amunt of octro
| evied on the basis of the gross weight of bottles from 1980
onwards. During the pendency of the wit petitions in the
H gh Court from 1983 till 1987, by interim orders, the
respondent-Minicipalities were restrained from recovering
octroi on the gross weight of bottles neaning thereby the
octroi duty was required to be confined only on the net
wei ght of the beverages contained in these bottles that were
inmported by the wit petitioner within the nunicipal limts
of the aforesaid four Minicipalities . During the pendency
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of these wit petitions, the State of Uttar Pradesh issued a
CGover nirent O der on 06. 04. 1987 directing al | t he

Muni ci palities functioning under the Act in the State not to
charge octroi on the basis of gross weight but only on the
wei ght of beverages contained in the bottles. Thus, from
06. 04. 1987 onwards, the weight of bottles and crates
containing the bottles got exenpted from the octroi duty.
Consequently, it nust be held that dispute got confined only
from1980 till 06.04.1987. W nmay also note a further
devel opnent, nanely, that after 1991 the provision of
Section 128 (i) (viii) got deleted, therefore, from that
date in the State of Uttar Pradesh no octroi duty is levied
by any of the Minicipalities on any goods or aninals
imported within the nunicipal limts of the Miunicipalities .

In the Ilight of this factual backdrop, the rmain
grievance putforth by learned counsel for the wit
petitioner has to -be exam ned.
RI VAL CONTENTI ONS

Learned counsel” for the wit petitioner submtted that
under Section 135 of the Act, the State Government or the
prescribed Authority has to notify in the official Gazette
the inposition of the tax from the appointed date as laid
down by Section 135(2) of the Act. The Governor of Utar
Pradesh had issued a Notification dated 26.5.1979 in
exerci se of powers /conferred under Section 135(2) of the Act
read with Section 21 of the UWP. GCeneral dauses Act
noti fying that the concerned Municipality had in exercise of
the powers under clause (viii) of Sub-section (1) of Section
128 of the Act inposed the following tax in the Minicipality
of  Moradabad with effect from the date of the said
Notification. The description of the taxes was to the
following effect: -

" Cctroi on goods and aninals

brought within the limts of the

Muni ci pality of Mor adabad for

consunption, use of sale therein be

| evied according to the rates given

in Schedule | below subject to the

exenptions in Schedul e I

t her eunder:

SCHEDULE 1
Class 1.- Articles of food and drink for human and ani mal’s
consunpti on

1to 16 ... ... ce.= -
Aerated water |ike Cococola, Fanta, 2.25 per quintal
Vit o, sodawater |enon etc.

It is of course true that the notification regarding
Muni ci pal ity of noradabad was brought on record of this case
at page no. 47 of the nmain paper-book but we may nention
that simlar notifications were issued by the Governor of
uttar Pradesh concerning the other three Minicipalities
al so. Learned counsel for the wit petitioner subnitted that

aforesaid entry at SI. No. 17 includes aerated water like
cococola, fanta, vinto, sodawater, |enon etc. for which the
rate of octroi prescribed is 2.25 per quintal. That this

woul d show that no separate rate of octroi was sought to be
| evied on the bottles containing these beverages. Therefore,
there could be no octroi inposed under the Act so far as the
bottles or containers of these beverages were concerned. It
was al so submitted that the High Court in the inpugned
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judgrment had erroneously held that these bottles containing

the beverages were being used within the municipal limts
and were inmported for that purpose. That they were brought
within the nmunicipal limts only as containers, as only

beverages were sold and not the bottles within the municipa
[imts. In fact, two Minicipalities out of four contesting
Muni ci palities, nanely, Moradabad and Sahaj ahanpur had not
disputed that the title of bottles remained with the wit
petitioner and only the |liquid contents thereof were being
sold to the consunmers through the wholesalers within the
municipal limts of the Municipalities and the enpty bottles
were being sent back to the wit petitioner for the purpose
of recyling at its pl ant at Bareilly for further
circulation. It was further submitted that the bottles
containing the beverages, though physically entered the

munici pal limts of the respondent Miunicipalities, they i.e.
the bottles were neither consuned nor used nor sold wthin
the municipal limts. Therefore, no octroi could be |levied

on the weight  of “bottles brought wthin the nunicipa
limts. As ~at the entry point weigh of these bottles was
al so subjected to the charge of octroi duty, the action of
t he respondent - Muni ci palities nust be held to the wultra
vires the Act, rules and the notification issued under the
Act. Consequently, ~respondent-Minicipalities were required
to refund the illegally collected octroi duty on the gross
wei ght of bottles. /The wit petitions were, therefore,
required to be allowed. They were _erroneously rejected by
the High Court. [In' support of this contention, strong
reliance was placed on sonme of = the decisions to which we
shal | nmake a reference hereafter.

Learned counsel for the State of Uttar Pradesh as well
as |l earned counsel appearing for the two Miunicipalities, as
aforesaid, on the other hand, contended -that beverages of
different types of cold drinks cannot ~enter the nunicipa
l[imts in loose or liquid fromunless they are contained in
bottles and other receptacles or containers and these
containers are, therefore, in the nature of prinmary packing.
Consequently,, the gross weight of bottles containing
beverages as well as weigh of beverages contained therein as
to be taken into consideration for inmposing the octroi duty,
that the bottles can be said to have been brought wi thin the

municipal limts for the purpose of use or consunption-til
the bottles get enptied at the end of the consumers wthin
the municipal limts and that the bottles renained in use

for storing the cold drinks. A lot of tinme is taken for
consunption of cold drinks. A lot of time is taken for
consunption of cold drinks. Bottles nay al so get destroyed
in the nmeanwhile or may not be returned by the consunmers to
the retailers or wholesalers for being re-sent . to the wit
petitioner for recycling. Therefore, for an indefinite
period the bottles can also be said to have entered the
municipal limts fro the purpose of use. Learned counsel for
the respondent-Minicipalities accordingly subnitted that the
view taken by the Division Bench of the H gh Court in the
i mpugned judgnent and also the view taken by the earlier
Division Bench of the Hgh Court in Cvil Msc. Wit
petition No. 6883 of 1973 cannot be said to be erroneous in
any manner. They also invited our attention to sonme of the
judgrments of this Court and al so one judgnent of the Orissa
H gh Court to which we shall nmake a reference hereafter.
Learned counsel for the respondent-Minicipalities
further subnmitted that the wit petitioner never filed
rel evant statenment of objections as required by the Act and
that no details were furnished to the effect that the enpty
bottles were being re-exported after the contents thereof
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were taken out by the consunmers. It was al so contended that
in substance the bottles could also be said to have been
sold within the nmunicipal limts as the full value of
bottles was recovered in advance by the wit petitioner
conpany by way of security deposits and under these
circunmstances if the bottles were not returned they remined
sold through the wholesalers. Sone bottles mmy also get
destroyed any nay never get out of the municipal limts for
recycling and that all these disputed questions of fact
could not have been decided by the H gh Court under Article
226 of the Constitution nor can they be decided by us in the
present proceedings. it was, therefore, contended that the
wit petitioner was not entitled to any refund in these
proceedings and in any case no refund can be ordered to the
wit petitioner wthout satisfying the concerned authorities
that they had not passed on  the burden of disputed octro

duty to their consumers: It was accordingly submitted that
the wit petitions were rightly dismssed by the Hi gh Court.

In the Ilight of these rival contentions, the follow ng
points arise for our consideration :-

PO NT NO. - 1:-

Whet her the weight of ~bottles containing beverages
inmported within the ~municipal limts of the respondent
Muni cipalities during the period from 1980 to 1987 coul d be
legally subjected to octroi duty by the respondent-
Muni ci palities under the Act ?

PONT NO. 2 : -

In the [light of the decision on Point . No. 1 what
further directions, if any, can be issued in the present
pr oceedi ngs. ?

We shall proceed to deal with the aforesaid two points
whi ch arise for out consideration.

PONT NO. 1 : -

It is not in dispute between the parties that the wit
petitioner which is bottling beverages in its plant at
Bareilly in the State of Uttar Pradesh is selling beverages
t hrough whol esal ers functioning without the municipal limts
of the aforesaid four Minicipalities for naking them
available to the consuners within the nunicipal lints. The
wit petitioner has, therefore, to sell these beverages to
the wholesalers wth in the nunicipal limts. consequently,
the cold drinks and beverages contained in bottles can be
said to have been brought within the Miunicipalities for the
purpose of sale. Accordingly, on the weight of beverages
contained in the bottles, octroi duty could be legally
l evied by the respondent-Minicipalities. There is no dispute
on this point.

The dispute centres round the weight 'of bottles
contai ning beverages. 1In order to resolve this controversy
between the parties, it is necessary to have a |ook at the
rel evant provisions of the Act which held the field during
the period from 1980 to 1987. Section 128 of the Act
provides for taxes which may be inposed. Sub-section (1)
clause (viii) thereof lays down that subject to any general
rules or special orders of the State Government in this
behal f, the taxes which a Board may inpose in the whole or
par of a Minicipality can consist of octroi on goods or
ani mal s brought within the Municipality for consunption, use
or sale therein. It is, therefore, obvious that before any
octroi is levied on any commodity by the Municipality, it
nust be shown that the said comobdity was brought within the
nmunicipal limts for consunption, wuse or sale therein
Section 134 of the Act deals wth resolution of Board
directing inmposition of tax. Sub-section (1) thereof |ays
down that when the proposals have been sanctioned by the
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State Governnent, the State Governnent after taking into
consideration the draft rules subnmitted by the Board, shal

proceed forthwith to make under Section 296 such rules in
respect of the tax as for the tine being it considers
necessary. Sub-section (2) of Section 134 provides that
when the rules have been made, the order of sanction and a
copy of the rules shall be sent to the board, and thereupon
the Board shall be special resolution direct the inposition
of the tax with effect from a date to be specified in the
resolution. Then follows section 135 regarding inposition of
tax to which we have made a reference earlier. A conjoint
readi ng of Section 128(1)(viii) and Section 134 and 135
| eaves no room for doubt that tax by way of octroi on goods
brought within the nunicipal limts for consunption, use or
sale could legitimtely be inposed by the authorities
concerned functioning under the Act. It is true, as pointed
out by learned counsel ~for the wit petitioner, that under
Section 135(2), notifications were issued by the Governor of
Uttar Pradesh  permtting inposition of octroi duty on goods
and aninals~ brought within the linmts of the Miunicipalities
according to the rates given iin Schedule | to the
Notification and subject to the exenptions in Schedule |

thereof. It is also true that in Schedule | at entry 17 for
aerated water |ike cococola, fanta, vimo, sodawater |enpn
etc. the rate of /octroi was specified. However, |earned
counsel for the wit petitioner could not effectively
contend that nerely because the rate of octroi as |aid down
in the Notification, Schedule |I refers to the aerated water
etc. and because the rate does not contain any reference to
the aerated water bottles, no octroi duty can be .inposed on
such bottles. The inposition of octroi duty is.in genera

terns on goods or animals brought wthin the municipa

limts for consunption, use or sale therein. If it is so,
the bottles containing beverages - aerated water |ike
cococola etc. Wen brought wthin the municipal limts for
the purpose of consunption, wuse or sale would also becone
liable to bear the burden of octroi tax. Qur attention was
invited to specinmen rules framed under the Nagarpalika
Moradabad Cctroi Rules, 1978 which are at page 35 of the
mai n paperbook. Rule 2(vi) thereof defines 'octroi’ to nean
a tax on goods or animals brought within the Minicipality
for consunption, wuse or sale therein. According to Rule
2(vii) "Schedule’ nmeans the schedule of rates at- which
octroi shall be levied. Rule 4 thereof lays down that if the
octroi is levied according to weight it shall be cal cul ated
on the gross weight of the consignnments including bardana
and packing etc. Therefore, as per this rule.it can be said
that if the packing or bardana by utilisation of which the
consi gnnents of goods liable to octroi entered the nunicipa

limts the fornmer would also as packing materials becone
liable to bear the burden of octroi duty and gross wei ght
thereof would renmain chargeable for octroi. However, despite
the said Rule 4, it has to be considered whether the said
the falls wthin the for corners of the chargi ng provision
of Section 128(1)(viii) . In the light of this main charging
provision, it nmust be held that wei ght of bardana or packing
which contains the consignments of octroiable beverages
would remain liable to be included in the taxable gross
wei ght of the consignment provided such baradana or packing
whi ch, even may be primary packing or secondary packing, is
shown to be brought within the municipal limts for the
purpose of its sale, consunption or use within the municipa

l[imts. If such primary or secondary packing is not brought
within the nunicipal limt for the purpose of consunption or
sale or wuse thereof and is found to have been taken out of
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the muni ci pal limts after its contents were discharged
within the nunicipal |imts, then the weight of such
out goi ng bardana or packing, on the express |anguage of the
chargi ng provision, cannot be brought to octroi tax or if
such a tax is levied at the entry point, it would becone
liable to be refunded. But this question in its turn wll
rai se further questions of fact whether such consignnents
i ncl udi ng packi ngs contenplated by Rule 4 were actually sold
with their contents to the |ocal consuners or whol esal ers,
as the case may be, or whether they were consuned or used up

within the local limts or whether they were wused for an
indefinite period and had ultimtely rested wthin the
municipal limts and had not been taken out. These are al

di sputed questions of fact which are required to be examn ned
and adj udi cated upon- when clainse for refund on the
all egation that octroi was wongly realised on the gross
wei ght of such bardana ~or packing of bottles which were
all egedl'y taken ~out of the municipal Iimts are placed for
consi derati on-of the appropriate authorities.

W have, therefore, to see whether on the facts of the
present case the wit petitioner was justified in invoking
the wit jurisdiction of the H gh Court straightaway w thout
going to the conpetent authorities for lodging its claimfor
refund of octroi levied  on the weight of bottles in which
beverages were packed” and brought wthin the rmunicipa
limts of the respondent-Minicipalities. Learned counsel for
the wit petitioner submitted that the H gh Court had
patently erred in ‘taking the view that ‘these bottles
containing beverages were brought wthin the nunicipa
[imts for wuse and that the Division Bench had also equally
erred in taking the further viewthat liability to pay the
octroi duty on the weight of bottles also got fastened on
the rel evant consignments. In this connection, our attention
was invited to two decisions of “this~ Court. The  first
decision is Burmah Shell G I Storage & distributing Conpany
India Ltd. The Bel gi um Borough Minicipality [1963 Supp. (2)
S.CR 216]. In that case, a Constitution Bench /of this
Court speaking through Hi dayatul | ah, j. examined the
guesti on whether octroi duty was |leviable fromBurnah Shel
Ol Storage & Distributing Conpany, Which was the appell ant
before this Court, when it brought wthin the  municipa
[imts of Belgiumthe goods (a) for consunption by itself;
(b) for re-export either by itself or through dealers
outside the area - which as was adnmitted by the
munici pality, entitled the conpany to a refund of tax and
(c) for sale by it directly to consuners or to deal ers who
di stributed the goods within the area to ultimte consumers.
Consi dering the case of the appellant before this Court,
Hi dayatul | ah, J. made the pertinent observations in
connection with the | egal position concerning the inposition
of octroi duty by the Miunicipality. Interpreting the word
found in Entry 52 of the State List in the Constitution
dealing with taxes on the entry of goods into a |ocal area
for consunmption use or sale therein it was held as under:-

"1t is not the immediate person

who brings the goods into a |loca

area who nust consune them hinsel f,

the act of consunption nmay be

post poned or may the perforned by

someone in else but so long as the

goods have been brought into the

| ocal area for consunption in that

sense, no matter by whom they

satisfy the requirenents of the

boroughs Act and octroi is payable.
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Added to the word "consunption" is
the word "use" also. There nay be
certain commodities which though
put to use are not 'used up’ in the
process. A nmotor-car brought into
an area for use is not used up in
the same sense as food-stuffs. The
two expressions use and consunption
together therefore, connote the
bringing in of goods and aninals
not with a view to taking them out
again but with a view to their
retention either for use wthout
using them up or for. consunption
in a manner which destroys, wastes
or used themup.....
At page 233 of the Report, the following further
observations were made in connection with the entry
regardi ng octroi on goods brought wthin the rmunicipa
limts for consunption, use or sale therein. Enphasising the
word "therein" at the end of the entry, it was stated:-
" ... The Wwrd ’therein” does not

nean t hat all the act of
consunption nust take place in the
area of the /municipality. It is

sufficient if the goods are brought
inside the area to be deliveredto
the ultinmate 'consuner in that area
because the taxable even ties the
entry of goods which are neant to
reach an ultinmate user or consuner
in the area. Indeed, the consuner
may never consumer them as, for
exanple, a notorist buys a tin of
oil and finds that it does not suit
his vehicle and leaves it |ying on
his shelf. The goods nust  be
regarded as having been brought in
for purposes of consunption when a
person brings themeither for his
own use or consunption, or to put
themin the way of others in the
Area, who are to use and consune.
In this process the act of sale is
nerely the neans for putting the
goods in the way of use or

consunption. It is an earlier
stage, the ultimte destination of
the goods bei ng 'use or
consunption’. The wearlier stage,

nanmely, the sale by him does not
save the person who brought the
goods into the local area from
liability to the tax if the goods
wer e brought inside for consunption
or use. |In other words, a sale of
the goods brought inside, even
though not expressly nmentioned in
the description of octroi as it
st ood fornmerly, was implicit,
provided the goods were not re-
exported out of the area but were
bought i nsi de for used or
consunption by buyers inside for
use or consunption by buyers inside
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for use or consunption by buyers
inside the area. In this sense the
anplification of the description
both in the Governnent of India
Act, 1935 and the Constitution did
not make any addition to the true
concept of ’'octroi’ as explained
above. That concept included the
bringing in of goods in a loca
area so that the goods come to a
repose there.....
In view of the aforesaid, decision, it becones obvious
that the word "retention™ is held to be synonymwth the
word 'repose’, neaning thereby the article concerned nust
finally rest within the municipal limts. 1In the |light of
the aforesaid judgenment of the Constitution Bench of this
Court, therefore, it is obvious that before a Municipality
can inmpose octroi duty on any conmodity, it has to be shown
that the commodity concerned was brought wthin the
nmuni ci pal" Limts for consunption that is for being totally
used up so that it ceases to-exist within the nunicipa
[imts thenmselves or it~ wasto be used for an indefinite

period within the nunicipal limts so that it ultimtely
rests within the nunicipal Iimts and does not go out
subsequently, or the comobdity concerned nust be shown to
have been brought within the nunicipal |limts for the

purpose of sale within the said limts. Having |aid down the
af oresai d | egal position concerning the inposition of octro
in the penultinmate paragraph of ‘the Report at page 234, the
Court observed that the Burmah Shell was liable to pay
octroi tax on goods brought into local area (a) to be
consuned by itself or sold by it to consuners direct and (b)
for sale to dealers who in their turn sold the 'goods to
consunmers within the nunicipal area irrespective of whether
such consuners bought them for-use -in the area or outside
it. The company was, however, not liable to Octroi in
respect of goods which it brought into the |ocal 'area and
which were re-exported. But to enable the conpany to save
itself from tax in that case it had to follow the procedure
laid down by rules for refund of taxes:

The aforesaid aut horitative pronouncenent of the
constitution Bench of this Court, therefore, sets at rest
the controversy in the present case. If it is the case of
the wit petitioner that during the relevant period from
1980 to 1987 it brought within the municipal limts of the
four respondent- Municipalities beverages packed in bottles
and the bottles were not sold wthin the municipal limts
and after the beverages were taken out of these bottles,
these very bottles were returned to the petitioner and were
taken back to Bareilly, then for clainmng the refund of the
octroi paid on the weight of these bottles during the
rel evant period when the consignnments entered the municipa
[imts from tine to tine, the wit petitioner had to foll ow
the procedure laid down by the Minicipality concerned under
its rules for refund of taxes and had to conply with the
statutory gamut of these rules. It had also to show that the
burden of disputed octroi duty was borne by it and was not
passed on to consunmers of beverages contained in these
bottles. In other words, it would not be guilty of unjust
enrichment if refund was granted. If the refund claimon
furnishing the relevant proofs was not ultinately granted,
the remedy of appeal provided under the rules had to be
fol | owed.

In this connection, we may also refer to a decision of
a three-judge Bench of this Court in the case of SSM Ram
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Lal & Co. vs. Secretary to Governnent of Punjabi, being an
unreported judgnent of this Court, reported in [1969 (1)
UJ. (S.C) 373]. J.C Shah, J. speaking for the three-Judge

Bench considered the question whether the wool inported
within the municipal linmts of Faridabad in raw fromfor
dyeing within the municipal Ilimts could be said to have
been used in the nunicipal limts or consuned therein so as

to attract octroi duty thereon. In this connection, the
foll owi ng pertinent observations were nmade i n paragraph 3 of
the Report: -

"1t is common ground that the

goods brought wthin the Notified

Area Conmittee of Faridabad were

not brought for _consunption or

sale. It was argued, however, that

the goods were brought into the

Notified Area Conmittee for use,

and on that account octroi was

| evi abl e.” The ~expression "use" 1is
not ‘defined in the Act. In its
ordinary meaning the word "use" as
a noun, is the act of enploying a
thing; putting into action or

service; enploying for or applying
to a given purpose. But the word
"use" occurs in /Entry 52 List Il of
t he Sevent h Schedul e to the
Constitution sandwi ched bet ween
"“consunption " and "sale" -and it
must take colour from the context
in which it occurs. It is a settled
rule of interpretation that when
two or nore words whi ch are
susceptible of anal ogous neaning
are coupled t oget her "t hey are
understood to be wused in their
cognate sense. They take, ‘as it
were, their colour from each other,

that is, the nore general is
restricted to a sense anal ogous to
the less general : Maxwel | on

Interpretation of Statutes, 11th

Edition, p.321. The coupling of

three words "consunption", "use"

and "sale" connot es t hat t he

underlying comon idea was that

either the title of the owner is

transferred to another, or the

thing or comodity ceases to exist

inits original form Unless it is

proved that the wool brought wthin

the limts of the Notified Area

Conmittee, Far i dabad, by t he

appel l ant was intended to be so

enpl oyed that it was to becone a

new commodity or a conponent of a

new commodity, no octroi would be

| evi ed by the Notified Area

Conmittee on the entry of wool. "

It is, therefore, obvious that the wunderlying comon
i dea behi nd all the three rel evant wor ds 'sal e’
"consunption’ or 'use’ within the nunicipal Iimts of the
i mported commdity so as to attract the levy of octro
thereon would require proof of the fact that the concerned
commodity got consumed conpletely wthin the nunicipa
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limts or was used for an indefinite period in such a way
that it cane to rest finally and permanently within the
municipal limts or was sold within the nunicipal limts. It
is no doubt true, as subnitted by counsel for the wit
petitioner, that out of the four Minicipalities, Mradabad
and Sahaj ahanpur Municipalities did not contest on the case
of the wit petitioner that the enpty bottles in which the
i nported beverages were packed by the wit petitioner
bel onged to the wit petitioner conpany and were not sold to
anyone within the nunicipal linmts but evenif it is so the
nmoot question which would remain is to the effect whether
contai ners, nanely, these bottles which were filled in with

beverages inported for sale wthin the nmunicipal limts
could be said to have been consuned or wused wthin the
municipal limts. It is;, however, to be noted that other two

Muni ci palities, nanely, pilibhit and Ranpur Municipalities
have not admittedthe title of these bottles inhering with
the wit petitioner and according to themthe full market
value 'of / the bottles was also recovered by the wit
petitioner from the whol esalers before despatching these
bottles filled in with beverages. Therefore, the question
whet her the bottles were really sold by the wit petitioner
to the wholesalers or retailers within the nunicipal limts
of these four Minicipalities wll require resolution on
consideration of /relevant facts. But that apart, even
assumng that the title of the wit petition in these
bottles m ght not have been transferred to anyone else

within the nunicipal limts, then the npot question wll
remai n whether these bottles on which the disputed octro
duty was levied by the respondent-Minicipalities were
brought within the nunicipal limts for consunption or use.

So far as the question of consunption i's concerned, it does
not present any difficulty as it is no one’'s case that the
enpty bottles, if in fact found to be  taken out 'of the
municipal limts can be said to be consumed or destroyed
within the municipal limts.  However, a further questions
still would remain for investigation, nanely, whether out of
the total consignnments of bottled beverages inported within
the municipal limts, the entire consignnents of the very
bottles after getting enptied got re-exported or ~ whether
some of the said bottles formng part of the original
consi gnnents got destroyed by way of breakage etc. or were
never returned by the consumers concerned and only rest of
the inported bottles were re-exported by enabling the
consunmers and the retailers or wholesalers-to get refund of
the price of the bottles paid by way of advance security
fromthe wit petitioner on return of these enpty bottles
for recycling. it is axiomatic that if the bottles in which
beverages were brought within the municipal limts for sale
to consuners had thenselves got destroyed by breakage etc.
or were not returned by consuners, they could be said to be
consunmed within the municipal linits and hence there would
be not occasions for that exported at any tine thereafter.
But apart fromthese vexed disputed questions of fact, a
further question would remain whether these bottles can be
said to have been used even tenporarily wi thin the municipa
[imts even on the assunption that they were not consuned or
sold within the nunicipal linmits. So far as this question is
concerned, the High Court in the inmpugned judgnent had taken
the view that beverages in liquid from could not have
entered the mnunicipal limts nor could they have been
brought within the nunicipal limts wthout being packed in
receptacles or bottles. These bottles till they were enptied
of their contents at the ultimate end of the consuners woul d
remain filled with |liquid beverages contained therein.
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Therefore, to that extent according to the Hi gh Court, the
bottles could be said to have been brought wthin the
municipal limts as containers for storing beverages and
hence these bottles could be said to have been brought
within the rmunicipal linmts for the purpose of use for
storage even |eaving aside the question whether they were
brought within the nunicipal limts for the purpose of sale
or consunption thereof. In support of this conclusion of the
H gh Court, our attention was invited to the decision of a
Di vi sion bench of the Allahabad High Court in Prem Nath
Monga Bottlers (p) Ltd.'s case (supra) referred to earlier.
Now a mere | ook at the said decision shows that relying on a
decision of this Court in a sales tax case, the Division
Bench of the High Court cane to the conclusion that the
bottl es and shells were being used for the purpose for which
they were i ntended “to be used, nanely, as containers and
this use was not merely for bringing in the contents but was
i nked with the consunption of the contents and continued to
be used till the final consunption of the contents by the
actual consuners and that it was inpossible to deny that a
bottl e which contained the beverage till the beverage was
drunk by the actual consumer within the nunicipal Ilimts
was not wused by the-consumer or whoever had the custody of
beverage till the consunption stage. Therefore, the bottles
and creates containing beverage could be said to have been
brought within the municipal limts  for wuse till the
beverages contained therein were soldto the dealers and
retailers for wultimte consunption by the consunmers. The
aforesai d reasoning  of the Division Bench of the Hi gh Court
cannot bear scrutiny for the sinple reasonthat this Court
in the Constitution Bench decision in Burnmah-Shell’s case
(supra) has «clearly ruled that even though the use of the

comodi ty brought within the nunicipal linmts may not anount
to its destruction or total wusing “up, the comodity
concerned while being brought in the municipal Iimts nust
have reposed wthin the nunicipal limts and was not taken
out later on. If the wit petitioner’'s case on facts is
found true, nanely, that the bottles which ‘contained
beverages did not repose wthin the nunicipal linits in

enpty form after their contents were consumed by the
consunmers and were actually taken out of the nunicipal
[imts, it could not be said, as assumed by the H gh Court
that the goods were wused within the nunicipal Ilinmts. W
nust, therefore, hold that if the wit petitioner satisfies
the authorities concerned that the bottles containing the
original consignnents after getting enptied wthin the
municipal limts were actually taken out of the municipa
l[imts for recycling, then the wit petitioner would be
entitled to claimproportionate refund of the octroi duty
assessed on the wei ght of such enpty bottles only subject to
the burden of such amount of duty not being shown to have
been passed on to consunmer of beverages or to anyone el se.
But that would require investigation of facts by the
authorities concerned, if and when such claimfor refund is
| odged.

In this connection, we nay also refer to a decision of
the Orissa High Court to which our attention was invited by
| earned counsel for the respondent Municipalities. In Ms
Bal asore Talkies (Pvt.) Ltd. & etc. etc. vs. Balasore
Municipality & Os. (AIR 1986 Oissa 230), a Division Bench
of the Oissa Hgh Court had to consider the question
whet her ci nemat ography filns brought within the municipa
l[imts for exhibition could be validly subjected to octro
duty. The contention of the inporter was that the
ci nemat ography films were not being consumed or used within
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the municipal limts as after the period for exhibiting
these films by way of picture shows in cinema halls was
over, these very filnms were taken out of the nunicipa
[imts. The H gh Court on the facts of the case took the
view that it could not be said that the filnms were not
consumed or used as such within the municipal limts. It is
obvious that on the facts of the case before the Oissa Hi gh
Court, the said view was quite justified as t he
ci nemat ography filns inmported in original from would
naturally get exhausted by passage of tine during which it
will have to be subjected to projection through projector on
the cinema screen on as many occasions as the picture shows
were held day in and day out spread over weeks and by the
time the picture shows were over and the filns were taken
out of the nunicipal Ilimts these filnms would never renain
the sane as originally inported. Lot of wear and tear would
reduce their efficacy. Therefore, on the facts of that case,
the Division Bench of the Hi gh Court was justified in taking
the view 'that the “term’use’ “is of wider connotation than
consunpti'on. Any article that is put to such application
suffers waste —or deterioration to some extent, though not
totally destroyed or used up and, therefore, it could be
held to have been wused upto that extent. On the facts and
ci rcunst ance of the present cases, the aforesaid decision is
of no avail to the ‘respondent-Minicipalities as it 1is
nobody’s case that if enpty bottles were actually taken out
of the nunicipal limts after their contents were discharged
within the municipal limts, they would get used up even
partially only because they remmined for some time within
the municipal limts containing the beverages w thout having
reposed therein.

Learned counsel for the State of ‘Uttar Pradesh placed
reliance on the Dictionary neaning of the term’repose as
found in Shorter Oxford Dictionary, Volume 2, 3rd Edition
p. 1799, wherein one of the neanings of the word 'repose’ is
mentioned as ’'tenporary rest - or cessation fromactivity'.
That may be the dictionary nmeaning but the term’repose’ in
the context of octroi duty is ‘treated by the Constitution
Bench of this Court in Burmah Shell’s case (supra) as a
synonym for final resting of the «conmodity w thout being

ater on taken out of nunicipal limts. It nust, therefore,
be held that the comodity which is inported wthin the
nmunicipal limts nust either be sold or consuned or used up

conpletely or nust be subjected to a continuous the without
total exhaustion but in every case the conmodity concerned
must not have left the nmunicipal linmts. The word ' repose
as explained by the Constitution Bench in the aforesaid
decision, therefore, has a special nmeaning and, therefore,
the dictionary meaning of the word ’'repose’ cannot be of any
assistance in the context of the octroi levy as interpreted
by this Court in Burnah Shell’s case (supra).

W nmay also nention that our attention was invited by
| earned counsel for the parties to certain decision of this
Court dealing with sales tax in deciding the question
whet her the value of the bottles could be subjected to sales
tax and liable to be included in the taxable turn over
including the value of the Beer contained therein. The
decisions in Premer Braveries vs. State of Kerala [(1998) 1
SCC 641] and Tata Engineering & Locomative Conpany Ltd. &
Anr. vs. Minicipal Corporation of the Cty of Thane & Os.
[ (19930 Suppl. 1 SCC 361] cannot be of any avail to the
| earned counsel for the wit petitioner as strictly speaking
we are not concerned here with such a question in these
proceedi ngs, and especially when we have direct decisions of
the Constitution Bench of this Court in Burmah Shell’s case
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(supra) and SSM Ram Lal’s case (supra).

As a result of the aforesaid discussion, therefore, we
hold that if beverages in liquid fromcontained in bottles
are brought wthin the nunicipal Ilimts and after such
beverages are taken out of these bottles, those very enpty
bottles are found to have been re-exported from the
nmunicipal limts without being sold therein, the octroi duty
paid on the weight of such bottles earlier could be
subjected to claimfor refund by the exporter of such enpty
bottles if the relevant factual data is found to the
sati sfaction of the authorities before whom such claimid
| odged. The first point is, therefore, answered by hol ding
that if the wit petitioner proves to the satisfaction of
authorities that very bottles in which beverages were
inmported in given contingency for sale and consunption
within the nunicipal linmts were actually taken out of
municipal limts as enpty bottles for re-cycling wthout
meanwhile, the ~octroi duty paid at the time of their entry
on the weight of bottles could be subjected to claimfor
refund subject to the rider that it is also shown by the
wit petitioner that the ~octroi duty on such enpty bottles
had not been passed on to the consuners or any other person
so that the wit petitioner will not be found to be guilty
of unjust enrichnent by getting such refund. This question
was al so to be exami ned by the authorities before whomclaim
of refund is lodged. As held by the Constitution Bench of
this Court in Mafatlal Industries Ltd.” & Ors. vs. Union of
India & Os. [(1997) 5 SCC 536], the question of unjust
enrichment pertaining to such refund clains has to be
exam ned by the authorities -concerned. Before parting with
di scussion on Point No.1, we may also nmention ‘that one
decision of this court in Nagar Mhapalika, Meerut vs. Prem
Nath Monga Bottlers pvt. Ltd. & Anr. [(1996) 8 SCC 1] was
pressed in service by | earned counsel for the wit
petitioner. In our view that decisionis of no avail to the
wit petitioner on the facts of the present case. This Court
in the said decision was concerned with the question whet her
the exenption of octroi granted to mineral water bottles
woul d include aerated water bottles also. It was hel'd that
the mineral water bottles would include latter type of
bottles also. Such is not the controversy before us. Point
No.1 is answered accordingly.

In the light of the decision on Point No.1l Point No.2
will naturally require consideration of the question as to
what type of directions can be issued in the present case.
It is obvious that the dispute centres round the |evy of
octroi on the weight of the containers, nanely, the bottles
imported and brought within the municipal Ilinmits of  four
respondent - Muni ci palities between 1980 and 1987 and as
there was already stay of recovery of octroi duty fromthe
Hi gh Court on the weight of such bottles from 1983 pending
the wit petitions till 1987, the wit petitioner  had no
occasion to put forth their claimfor refund till then. It
is of course true that for earlier period from1980 to 1983
when there was no stay fromany court, the wit petitioner
could have |odged clains for refund but presumably because
the wit petitioner thereafter raised this contention before
the High Court and the wit petitions renmained pending
before the H gh Court for a number of years such clainms were
not | odge. Under these circunmstances, the wit petitioner
cannot be shut out from asking for refund on relevant
consi gnnents by subnitting appropriate data. Consequently,
on the peculiar fact of this case, we hold that it would be
unfair and unequitable to prevent the wit petitioner from
| odging any <claims for refund of octroi duty paid on the
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wei ght of re-exported enpty bottles during the relevant
period from1980 to 1987. If the wit petitioner’s claimfor
refund regarding the exported enpty bottles covered by the
concerned consignnents is found justified during the period
when there was stay against such recovery, nothing further
woul d survive and the assessments for the sane will close
the chapter. However, if the claimis not justified then the
guestions would survive for the authorities to proceed
further for recovery of the wunpaid octroi duty on the

bottl es covered by these consignments as they were till then
restrained fromclaimng such duty. So far as earlier period
of 1980 to 1983 is concerned, if the claimof the wit

petitioner for refund is found to be justified on the facts
concerning the given consignnments and on the principle of
unjust enrichnent, the wit petitioner is requited to be
non-suited, then the question of refund would survive for
consi deration and appropriate refunds orders will have to be
passed by the authorities. The wit petitioner shall be
permtted to  lodge such clains backed up by relevant
mat eri al ‘before the authorities concerned within the period
of 12 weeks from today. The wit petitioner wll have to
support such claimfor refund by producing rel evant evi dence
on the foll ow ng points:

(a) Nature of the -consignnments concerned wth their
dates and the nunber  of bottles packed w th beverages

brought within the nmunicipal limts with their weight.
b) Proof regarding the fact that these bottles were not
sold within the nunicipal linits to whol esalers retailers or

to any ot her person.

c) Number of ~bottles covered by the . concerned
consi gnnents which were subsequently taken out as enpty
bottl es beyond the nmunicipal Iimts for recycling and wei ght
of such enpty bottl es;

d) Whether the bottles which are actually found to have
been taken out of the municipall limts were the very same
bottl es containing beverages brought w thin the nunicipa
limts by way of rel evant consignnents;

e) Wiether the value of such bottles and anount of
octroi duty on their weight was passed on to the consuners
or not?

Wien the relevant facts and figures are placed before
the authorities supported by relevant documentary evi dence
and if the authorities concerned get satisfied about the
same then only the question of refund for the period from
1980 to 1987 or the question of non-recover of ‘octroi duty
on the wei ght of bottles covered by the consignnents for the
rel evant period would survive for consideration and if the
authorities take any adverse decision in this connection on
the diverse clains of the wit petitioner, it will be open
tothe wit petitioner to challenge such assessnents by
filing appeals wunder the rules and relevant provisions of
the Act. Point No.2 for consideration is answered by \issuing
the aforesaid rel evant directions.

W may also nention, in this connection, that if such
clains are lodged by the wit petitioner within the tine
aforesaid, then only they wll be exam ned at the earliest

and preferably wthin a period of further 12 weeks fromthe
| odgi ng of such clainms and after hearing the petitioner or
his representative, appropriate assessment orders and
consequential refund orders, if any, may be passed by the
authorities concerned.

The appeals are allowed accordingly to the aforesaid
extent. The judgnment and order of the H gh Court are set
aside. The wit petitions filed by the wit petitioner
before the Hi gh court wll stand granted in the aforesaid
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terns with no order as to costs all throughout.




