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S.B. SINHA, J :

Appel I ant herein is before us having been convicted for alleged
conmi ssion of an offence under Section 364-A of the Indian Penal Code and
i nposed with sentence of death. He was al so convicted for comm ssion of
an of fence puni shabl e under Section 201 of the Indian Penal Code and

sentenced to suffer five years’' rigorous inprisonment and to pay fine of Rs.

2000/ - in default whereof to further suffer rigorous inprisonment for one
year.

Paras, deceased herein was aged about 5 years. He was a student in
Coast CGuard School. He went to the school on3.08.2000. H s parents are
owner of a factory situated in Danman. The appellant adnmittedly was
appoi nted as a driver by them and worked for about three nonths.

At around 6.15 p.m on the said date, a phone call was attended by
Al pa, nother of the deceased. When she heard the caller, she started
weepi ng at which point their nei ghbour Khinjibhai picked up the phone and
fromother end he was inforned that the boy was in their custody. A demand
of Rs. 25 | akhs was made as ransom noney for returning the child safely.
Ashwi n, father of Paras, thereafter went to the police station and | odged a
conplaint. A few calls demandi ng ransom were received in the next two
days. Ashwin was asked to cone to a place near Ankleshwar with the
amount of ransomin his Armada Car. Further instructions as to how noney
shoul d be handed over were al so furnished. -~ A trap was arranged at
Ankl eshwar but nobody turned up to claimthe anmount of ransom / Wen a
guery was made as to whether he knew a person who was a resident of
Ankl eshwar, the name of the appellant was disclosed. He was arrested and
on conducting a search his personal diary was seized. = He made a confession
that the boy had been murdered. He made a statenent which |led to recovery
of a few bones on 7.08.2000 at about 4.00 p.m froma nalla. The bones
recovered were exani ned by a Medical Oficer who opined that they /m ght
be of a boy who woul d be of the sane age as that of the deceased. Bones
along with bl ood sanples of the parents were sent for DNA test to
Hyderabad. The bones were found to be that of Paras. W would refer to
the said statements a little later.

Two ot her persons Satish and Chhotu who were al so allegedly
i nvol ved in comm ssion of the crime commtted suicide in a hotel. A
purported suicide note witten by Satish was found wherein they inplicated
not only thensel ves but also the appellant. On 15.08.2000, the appellant
was sent to judicial custody. On 16.08.2000, a request was nade to the
Chi ef Judicial Magistrate, Daman for recording the purported confessiona
statenment of the appellant. It was recorded on 17.08.2000 and 18. 08. 2000.
He therein adnitted to have ki dnapped Paras for the purpose of denmandi ng
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ransom but stated that he was murdered by Chhotu @ Dharanraj and Sati sh.
I ndi sputably, the suicide note and ot her speci nen docunments in the
handwiting of Satish were sent to the governnment exam ner for opinion

The prosecution in support of its case exam ned a | arge nunber of
wi t nesses and al so proved a | arge nunmber of docunents.

The | earned Sessions Judge in recording the judgnent of conviction
and sentence opined that the prosecution case has been proved inter alia on
t he basis of
" 1. Di scovery of remmants.
| nquest of bones.

Medi cal evi dence.

DNA test report.

Articles and burnt clothes recovered from
scene of offence.

I dentification of clothes and articles by the
rel atives.

Sket ches and phot ogr aphs.

Chi-l'd was nmi ssing from school .’

© ukwbd

© N

As regards the discovery of remants, it was found to have been
proved by the evidences of M. Jallauddin Mhamed Dali (PW2) a Block
Devel opnment Officer, M. John Bosco Machado (PW3) an Assi stant
Secretary (Personnel) in the Adm nistration of Danan as al so the evidence
of one difford Coutinho (PW10) a diver attached with the Coast Guard
School and that of the Investigating O ficer M. Rosario (PWA41).

The followi ng articles were recovered:

"1. Skull in part:

2. Lower jaw with nine teeth erupted and
i ntact.

3. Two | ast teeth present in socket.

4. One socket of front teeth i's found enpty.

5. Si x pi eces of bones of length as under :
(i) 200 cm (ii) 200 cm (iii) 17= cm
(iv) 14 cm(v) 18 cm (vi) 13 cm

6. Pi eces of partly burnt hair.

7. Two pi eces of bones which were found

i nside the water, one of 10" cm_(curve) and
one straight of 10=" cm"

Recovery of the said articles was al so proved by the aforenentioned
Wi t nesses.

As regards nedical evidence, the | earned Judge noticed the evidence
of Dr. Bhagirath Chand (PW35) who opined that although it was not
possible to determ ne the cause and tinme of death, the age of human skul |
and mandi bl e provi ded showed that the same was of a boy of |ess than six
years of age

In regard to report of DNA test, the | earned Judge relied upon the
evidence of Dr. GV. Rao (PW39) as also the evidences of others who
coll ected the blood sanple of the parents of the deceased and sent themto
C.D.F.D. Hyderabad. Dr. Rao opined that the remmants were that of the
deceased.

The | earned Judge al so relied upon the recovery of articles and other
burnt clothes fromthe scene of offence which was pointed out by way of
corroborative evidence by the appellant. He also relied upon the recovery of
the bones in furtherance of the disclosure/ statenent made by the appell ant
in his confession |eading to the recovery of the bones.

Rel i ance was al so pl aced on the confession of the accused. Noticing
that there was no direct evidence, the follow ng circunstances were held to
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be sufficient to prove his guilt

"1. Di scovery of Remmants and articles at the
i nstance of accused.

2. Conf ession before the Magi strate.

3. Extra judicial confession of co-accused.

4, Fi ndi ng of tel ephone diary.

5. Recovery of three |icenses fromroom No. 4
of landlord Sona.

6. A chit witten by deceased co-accused.

7. Phone cal | s.

8. Accused was seen 5-6 days prior noving
around t he house of conplainant, and

9. Motive to extort ransom™

The circunmstance No. 2 was proved by PW33 |.B. Shai kh. The extra
judicial confession of co-accused was proved by Gyaneshwar Narayan Pati
(PW8), Ashok Shyanrao Patil (PW38) and finding of the tel ephone diary
from Raj u whi ch was, however, not been relied upon by the learned Tria
Judge. PW12 proved recovery of three licences from Room No. 4 of
| andl ord Soma. The suicide note purported to have been witten by the
deceased co-accused Satish was not relied upon by the [earned Trial Judge.
No reliance was al so placed on the chart showi ng the phone calls made from
some PCO  The fact ‘that the appellant had been seen for 5-6 days noving
round the house of 'the conpl ai nant was believed by the | earned Trial Judge
on the basis of the statenent nade by Alpa (PW21) nother of the deceased.
The notive on the part of the appellant in comritting the crine for extorting
ransom was al so beli eved.

The Hi gh Court affirnmed the aforenentioned findings of the | earned
Sessi ons Judge.

M. Shivaji M Jadhav, |earned counsel appearing on behalf of the
appel l ant woul d principally raise the followi ng contentions in support of this
appeal

(i) Charges having only been franed under Sections 364, 302 and 201
of the Indian Penal Code, the appellant could not have been

convi cted under Sections 364-A and 201 thereof.

(ii) G rcunst ances found agai nst the appellant and in particular the
di scovery of bones cannot be said to be free fromdoubt. The

purported confession nade by the appel |l ant being not voluntary;

could not have been relied upon. |In any event even if the sane is
taken to be correct inits entirety, it does not |lead toan inference
that the appellant has cormitted an of fence under Section 304A of

the I ndian Penal Code.

M. B.B. Singh, |earned counsel appearing on behal f of Respondent
No. 1, on the other hand, would submt:

(1) having regard to the provisions contained in Sections 221, 215/and
364 of the Code of Criminal Procedure, the appellant having not

been prejudi ced by wong fram ng of a charge, the inpugned

j udgrment should not be interfered wth.

(ii) The confession of the accused, disclosing information | eading to
di scovery of bones proved the place where the dead body was

di sposed of and, thus, establishes his know edge as to how he was

nmur der ed and how hi s dead body was di sposed of, and thus

establ i shed his know edge as to how he was nurdered and how his

dead body was di sposed of and the sanme having been proved by

two eye-witnesses, full reliance thereupon has rightly been placed

by the | earned Sessi ons Judge.

(iii) Judi ci al confession nmade by the appel |l ant having not been
retracted, the same would formthe best evidence to sustain the

j udgrment of conviction wherefor incul patory statenents made
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therein can be relied upon and excul patory statenment thereof can

be rejected.

(iv) Suicide note witten by Satish was adni ssible in evidence under
Section 32 of the Indian Evidence Act.

The purported statenent made by the appellant on 7.08.2000 | eading
to recovery reads as under:

"On 3-8-2000 one Jagdi sh Sol anki brought one

boy Paras from Coast Guard School on a scooter to
Mashal Chowk and | along with Jagdish and two

ot her Satish and Chotu took the boy in a DDC. M
Toyota to Kachi gam near Kabra factory and from
there took himin a isolated place near a nalla and
after renmoving his clothes threw himin the nalla,
after the dead body cane up we renoved the dead
body and hided in a pithole and covered it with

pl asti ¢ sheet. W then burnt the clothes and ot her
bel ongi ng, of the boy. 1In the night we cane back
to the spot-with a kerosene cane and sone
cardboard -and renoved the dead body and burnt it

in the field near the nalla and left while it was
burni ng. Next day morning I and Satish cane

back again to the spot and found that the upper half
portion of the body was not fully burnt we picked
up the remmining part of the body and threwinto
the nalla. | amready to show the place where the
boy was killed and the dead body hidden and
thereafter thrown in the nalla comewith nme."

The first part of the said statenent is not adnissible in evidence.

The appel |l ant was taken to the place pointed by himwith M.
Jal | auddi n Mohamed Dali (PW2) and M . John Bosco Machado (PW3).
They were al so acconpani ed by the diver of the Coast Guard Schoo
Cifford Coutinho (PW10). They were requested by the investigating
officer to serve as panch witnesses in preparing the recovery panchnanma of
the said case. The preparation of panchnana comenced at 1610 hrs and
concl uded at 1630 hrs.

The only infirmty, pointed out fromtheir evidence was, whereas PW
2 in his evidence stated that the appellant did not enter the nalla to take out
the bones; according to PW3, he did so. However, on perusal of their
evi dences, we find that both of them have stated that it was one person PW
10 who went into the nalla and took out the bones. Both PW2 and PW3 as
al so PW10 gave a vivid description as to the nbde and manner in which the
appel I ant pointed out the place whereat the dead body of Paras was burnt,
the nalla wherefromthe bones were recovered and the spot where sone
burnt pieces of cardboard and ashes were seen. The grass area of that spot
was al so found to have been burnt. On the other side of the nalla, burnt
shoes and burnt trousers were found. That spot was at a distance of about
500 nmrs. froma factory known as Mdley. It was an isolated place and was
a grassy area.

Section 27 of the Indian Evidence Act reads as under

"27. How ruch of information received
fromaccused may be proved.\026 Provided that,
when any fact is deposed to as discovered in
consequence of information received froma
person accused of any offence, in the custody of a
police officer, so much of such information
whether it ampunts to a confession or not, as
relates distinctly to the fact thereby di scovered,
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may be proved."

The i nformation disclosed by the evidences |eading to the di scovery
t hus,

of a fact which is based on nental state of affair of the accused is,
adm ssi bl e in evidence.

Rel evance of discovery of a fact in contradistinction to an object was

hi ghli ghted by the Privy Council in Pulukuri Kottaya and others v. Enperor

[AIR 1947 PC 67], wherein it was stated:

"Section 27, which is not artistically worded,

provi des an exception to the prohibition inposed

by the preceding section, and enables certain
statenents made by a person.in police custody to

be proved. The condition necessary to bring the
section into operation is that discovery of a fact in
consequence of information received froma

person ;accused of any offence in the custody of a
Police O ficer nust be deposed to, and thereupon

so nmuch of the information as relates distinctly to
the fact thereby di scovered may be proved. The
section seenms to be based on the viewthat if a fact
is actually discovered in consequence of

i nformati on given, sonme guarantee is afforded
thereby that the information was true, and
accordingly can be safely allowed to be given in
evi dence; but clearly the extent of the information
adnmi ssi bl e must depend on the exact nature of the
fact discovered to which such information is
required to relate. Normally the section is brought
i nto operation when a person in police custody
produces from sone place of conceal nent sone

obj ect, such as a dead body, a weapon, or

ornaments, said to be connected with the crinme of
which the informant is accused\ 005"

It was furthernore observed

“On nornal principles of construction their

Lordshi ps think that the proviso to S. 26, added by

S. 27, should not be held to nullify the substance of
the section. In their Lordships’ view it is fallacious
to treat the 'fact discovered’ within the section as
equi val ent to the object produced; the fact

di scovered enbraces the place fromwhich the

obj ect is produced and the know edge of the

accused as to this, and the information given nust
relate distinctly to this fact. Information as to past
user, or the past history, of the object produced is
not related to its discovery in the setting in which it
is discovered. Information supplied by a person in
custody that "I will produce a knife concealed in

the roof of my house" does not lead to the

di scovery of a knife; knives were di scovered many
years ago. It leads to the discovery of the fact that
a knife is concealed in the house of the infornmant

to his know edge, and if the knife is proved to have
been used in the conmm ssion of the offence, the

fact discovered is very relevant. But if to the
statenment the words be added "wi th which

st abbed A" these words are adm ssible since they

do not relate to the discovery of the knife in the
house of the informant."

The sai d decision has been cited with approval in a | arge number

of
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cases by this Court.

This Court in Jai pur Devel opment Authority v. Radhey Shyam
[(1999) 4 SCC 370] opined that when an object is discovered from an
i sol ated place pointed out by the appellant, the same would be adm ssible in
evidence. [See also State of Maharashtra v. Suresh, (2000) 1 SCC 471]

W rmay also refer to a recent decision of this Court in State (NCT of
Del hi) v. Navjot Sandhu alias Afsan Guru [(2005) 11 SCC 600] wherein this
Court opined:

"The history of case |law on the subject of

conf essi ons under Section 27 unfolds divergent

vi ews and approaches. The divergence was nainly

on twin aspects: (i) Wether the facts

contenpl ated by Section 27 are physical, materia
obj ects or the nental facts of which the accused
giving the information could be said to be aware
of . Some Judges have gone to the extent of holding
that the discovery of concrete facts, that is to say
mat eri al objects, which can be exhibited in the
Court are alone covered by Section 27. (ii) The

ot her controversy was on-the point regarding the
extent of adm ssibility of a disclosure statenment. In
sone cases a view was taken that any information,
whi ch served to connect the object with the

of fence charged, was adm ssi bl e under Section 27.
The deci sion of the Privy Council in Kotayya s
case, which has been described as a | ocus

cl assicus, had set at rest much of the controversy
that centered round the interpretation of Section
27. To a great extent the | egal position has got
crystallized with the rendering of this decision
The authority of Privy Council’'s decision has not
been questioned in any of the decisions of the

hi ghest Court either in the pre or post

i ndependence era. Right from 1950s, till the advent
of the new century and till date, the passages in
this fanmous deci sion are bei ng approvingly quoted
and reiterated by the Judges of this apex Court.
Yet, there remain certain grey areas as
denonstrated by the argunments advanced on behal f
of the State."

We have noticed herei nbefore the confessional statenent of the
appel l ant and the manner in which the same was recorded.

The appel l ant was not in police custody when a request was nade to
record his confessional statement. He was in judicial custody. He was
produced before the Magistrate on 16.08.2000. The learned Magi strate took
the requisite precaution in not recording his statement on that day. The
requi rements of Section 164 of the Code of Criminal procedure have, thus,
fully been conplied with. He was asked to cone on the next day. /A note of
caution as envisaged in |law was again adm ni stered. Hi s statenent was
recorded on 17.08. 2000.

Hi s statement was recorded after the court tinme was over. Al persons
had been asked to go out of the court room except the court peon. The
guestions put to himon 17.08.2000 clearly go to show that the |earned
Magi strate took all the requisite precautions before recording the said
statenent. He was produced fromthe magisterial custody. He did not stop
there. He gave hi manother opportunity to think over the natter and
remanded himto the magisterial custody till the next day. On 18.08. 2000,
the | earned Magistrate again satisfied hinself about the requirements of |aw.
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He made an inquiry as to when police had arrested him He asked other
rel evant questions including the question as to whether the police had led a

trap to arrest in Ankleshwar to which he pl eaded ignorance.
Hi s confessional statement reads as under

"My name is Anil @Raju Nandev Patil, age 22
years, r/o Shevga Bk., Taluka Parola, District Jal goan

| came to Daman in search of job in Nov. 99. M
friend Dharanraj Vasantrao Patil @ Chhotu al so cane.

The (sic) was working in village Sommath at Daman
previously.

Wthin two days | 'got the job as a driver on tenpo
407 belonging to priest of Somath tenple Dilipbhai
Myself and ny friend Dharanraj Patil were staying in
Amia at village (Sommath). Dharanraj @ Chhotu was
wor ki ng el sewhere as a driver.

My cousin uncle Satish Shyanrao Patil r/o Shevge,
Tal uka ' Parol a came to Daman in March 2000 in search
of a job ‘and started staying with nme. He got a tenporary
job as a helper in June.

Since | got a better job I left the job at Dilipbhai on
20/ 4/ 2000 and joined in R K Plastic company on
20/ 4/ 2000.

Before 9/7/2000 nmy father had conme to Somath
but I was not given leave by the owner of R K Plastic
Ashwi nbhai shah. So ny father could not neet ne.

Again ny father and nother cane to see nme and | went
along with them On 21/7/2000 | returned, ny uncle was
with me.

| had left the job, my uncle was also jobless. So,
Chhotu @ Dharanraj and nmy uncle Satish told nme to
ki dnap son of Ashwi nbhai and for that to give me Rs. 1
Lakh and also told that after getting ransomall woul d go
back to vill age.

Bei ng greedy of noney | thought for the whole
night, | would get Rs.1 | akh and for that | had to ook
after the boy only for 2-3 days.

We three i.e. nyself, Satish and Dharanraj as per
pl an on 3/8/2000, | and Satish went in-a rickshawto
col l ect Paras from Coast Guard School . Paras knew ne.
| told Paras that your father has called youin factory so
Paras cane and sat with us in rickshaw. At 2.15 p.m we
reached our house along with Paras. W three had
devide (sic) the work to be done. M work was to bring
Paras. Satish was to tel ephone and take ransom from
Ashwi nseth, Dharanraj had to | ook after the child and
with Satish to go for collecting ransom

On 3/8/2000 at 2.30 p.m we went to Vapi to
t el ephone Ashwi nsheth. Ashwi nseth was not avail abl e
on phone. We returned. Dharanraj @ Chhotu and Paras
were not in the room Satish went to search Chhotu. | At
5.30 Chhotu and Satish cane back to the room They
told that Paras is kept at the safe place. At night 8 p.m
both I eft the roomand returned at 12 m dni ght.

On 4/8/00 Chhotu went for his work at 9 O cl ock
Mysel f and Satish went to ring up Ashwi nseth. Satish
took ne to Kachigam He took me near a hill in jungle,
there Sati sh showed nme a burnt body of a male child. |
started to cry. They have cheated ne.

We three had thrown the half burnt body into
water. The body was of Paras.

Statement is recorded as per the say of accused and
it is read over to him"
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The confession was not retracted during the course of the trial. It was
purported to have been done only in his exam nation under Section 313 of
the Criminal Procedure Code. The |earned Magistrate exam ned hinself as
PW 33.

Bef ore we enbark upon the evidentiary value of alleged confession
nmade by the appellant, we nay notice sone precedents of this Court on the
subj ect .

In Hanumant v. The State of Madhya Pradesh [1952 SCR 1091], this
Court in the fact situation obtaining therein opined

"\005It is settled law that an adm ssion nmade by a
per son whet her ampunting to a confession or not
cannot be split up and part of it used against him
An adm ssi on nust be used either as a whole or

not at all. |If the statenent of the accused is used as
whol e, /it conpletely denolishes the prosecution
case and, /if it is not used at all, then there rennins

no materi'al on the record from which any
i nference could be drawn that the | etter was not
witten on the date it bears.”

In Pal vinder Kaur vs. The State of Punjab, [1953 SCR 94], this Court
hel d:

"Not only was the H gh Court in-error in
treating the all eged confession of Palvinder as
evidence in the case but it was further in error in
accepting a part of it after finding that the rest of it
was false. It said that the statenment that the
deceased took poi son by m stake should be rul ed
out of consideration for the sinple reason that if
the deceased had taken poi son by m stake the
conduct of the parties would have been conpletely
different, and that she woul d have then run to his
side and rai sed a hue and cry and woul d have sent
i medi ately for medical aid, that (it was incredible
that if the deceased had taken poi son by ni stake,
his wife would have stood idly by and all owed him
to die. The court thus accepted the incul patory part
of that statement and rejected the excul patory part.
In doing so it contravened the well accepted rule
regardi ng the use of confession and adm ssion that
these nust either be accepted as a whol e or
rejected as a whole and that the court is not
conpetent to accept only the incul patory part
while rejecting the excul patory part as inherently
i ncr edi bl e\ 005"

In Aher Raja Khinma vs. State of Saurashtra [AIR 1956 SC 217], this
Court hel d:
"Now the law is clear that a confession
cannot be used agai nst an accused person unl ess
the Court is satisfied that it was voluntary and at
that stage the question whether it is true or false
does not arise. It is abhorrent to our notions of
justice and fair play, and is al so dangerous, to
allow a man to be convicted on the strength of a
confession unless it is made voluntarily and unl ess
he realises that anything he says may be used
against him and any attenpt by a person in
authority to bully a person into naking a
confession or any threat or coercion would at once
invalidate it if the fear was still operating on his
mnd at the time he makes the confession and if it
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woul d appear to himreasonable for supposing that

by making it he woul d gain any advantage or avoid
any evil of a temporal nature in reference to the
proceedi ngs agai nst him Section 24 of the |Indian
Evi dence Act. That is why the recording of a
confession is hedged around with so many

safeguards and is the reason why Magi strates
ordinarily allow a period for reflection and why an
accused person is renmanded to jail custody and is
put out of the reach of the investigating police
before he is asked to make his confession. But the
force of these precautions is destroyed when,

i nstead of isolating the accused fromthe

i nvestigating police, he is for all practical purposes
sent back to them for a period of ten days. It can be
accepted that this was done in good faith and we

al so think that the police acted properly in sending
the appel llant up for the recording of his confession
on the 21st; they could not have anticipated this

Il ong remand to so-called jail custody. But that is
hardly the point. The fact remains that the remand
was made and that that opened up the very kind of
opportunities which the rules and prudence say
shoul d be guarded agai nst; and, as the police are as
human as others, a 'reasonabl e apprehensi on can be
entertained that they would be | ess than hunman if
they did not avail thenselves of such a chance."

I n Subramania Goundan v. The State of Madras [1958 SCR 428], this
Court hel d:
"The next question is whether there is
corroboration of the confession since it has been
retracted. A confession of a crine by a person
who has perpetrated it, is usually the outconme of
peni tence and renorse and in norma
circunstances is the best evidence against the
maker. The question has very often arisen whether
a retracted confession nmay formthe basis of
conviction if believed to be true and voluntarily
made. For the purpose of arriving at this
concl usion the court has to take into consideration
not only the reasons given for naking the
confession or retracting it but the attending facts
and circunstances surroundi ng the sane. It nmay be
remarked that there can be no absolute rule that a
retracted confession cannot be acted upon unless
the sane is corroborated materially..."

It is however a case where the | earned Magi strate di d make
prelimnary inquiries, gave warning to him send himback to the judicia
custody for a few days or at |east one day and then he was call ed back again
[ See Bharat v. State of U P. (1971) 3 SCC 950]

I n Bhagwan Singh Rana v. The State of Haryana [AIR 1976 SC
1797], this Court opined:

"I't has al so been argued by M. Ramanurthy that

the courts below erred in accepting those parts of
the statements of the appellant in Exs. PB and PC
whi ch were incul patory and in rejecting those parts
whi ch were ex-cul patory, and that, in doing so, the
courts lost sight of the requirenment of the |aw that
such statenments shoul d either be accepted as a
whol e, or not at all. For this proposition our
attention has been invited to Hanument v. The
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State of Madhya Pradesh etc. (2) and Pal vi nder

Kaur v. The State of Punjab. (3) The |law on the
poi nt has however been laid down by this Court in

Ni shi Kant Jha v. State of Bihar (4) in which the
two cases cited by M. Ramamurthy have been

consi dered. After referring to Taylor’s |aw of

Evi dence and Roscoes & Criminal Evidence this

Court has held that it is permssible to believe one
part of a confessional statenent, and to disbelieve
another, and that it is enough if the whole of the
confession is tendered in evidence so that it nmay
be open to the Court to reject the excul patory part
and to take incul patory part into consideration if
there is other evidence to prove its correctness. An
exam nation of Exs. PB and PC shows that the
appel l ant adm tted that he was working as Sub-

Post Master at Sohna Adda Post O fice on March

21, 1967 when a Si kh by (Navatej Singh, (P.W 5)
cane to the post office and delivered a parce

under postal certificate. The appellant al so

adnm tted that the parcel was opened by Tej Ramin
his presence, and that he (Tej Ram took out a
lady’s wist Watch (Ex. P 1) and fromit and gave it
to him'

In Navjot Sandhu alias Afsan Guru (supra), this Court opined:

"Conf essions are considered highly reliable
because no rational person would make admission
against his interest unless pronpted by his
conscience to tell the truth. "Deliberate and

vol untary confessions of guilt, if clearly proved are
anmong the nost effectual proofs in [aw'. (vide
Taylor’s Treatise on the Law of Evidence Vol. 1).
However, before acting upon a confession the

court must be satisfied that it was freely and
voluntarily made. A confession by hope or prom se
of advantage, reward or immunity or by force or

by fear induced by violence or threats of violence
cannot constitute evidence agai nst the maker of
confession. The confession shoul d have been nade
with full know edge of the nature and

consequences of the confession. If any reasonabl e
doubt is entertained by the court that these
ingredients are not satisfied, the court should
eschew t he confession fromconsideration. So also
the authority recording the confession - be it a
Magi strate or sonme other statutory functionary at
the pre-trial stage, nust address hinmself to the

i ssue whether the accused has cone forward to

make the confession in an atnosphere free from
fear, duress or hope of sonme advantage or reward

i nduced by the persons in authority. Recognizing
the stark reality of the accused being envel oped in
a state of fear and panic, anxiety and despair while
in police custody, the Indian Evidence Act has
excluded the adnmissibility of a confession made to
the police officer.™

We are thoroughly satisfied that the confession made by the appel | ant
was voluntary in nature and the same was free from undue infl uence,
coercion and threat. There is another reason why we think that there is a
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ring of truth in the confession of the appellant. He was a driver appointed by
the parents of the deceased. He worked with themfor three nonths. He

m ght have becone greedy to earn sone easy noney. Fromthe tenor of his
confession, it appears that his job nerely was to kidnap the boy and handed
over to other co-accused. He never thought that the boy woul d be rurdered.

He did not have any aninosity with the deceased. He m ght have devel oped

a liking for the boy. The act of others is apparent fromthe statenent before
the | earned Magi strate.

Furthernmore, in the neantinme the other two co-accused had al so
conmitted suicide. They left a suicide note which inplicated himal so.

The said suicide note, in our considered opinion, is not admssible in
evi dence under Section 32(1) of the Indian Evidence Act as was suggested
by M. Singh. He relied upon a decision of this Court in Sharad Birdh
Chand Sarda v. State of Maharashtra [1985 (1) SCR 88 : (1984) 4 SCC 116]
wherein the question was as to whether the death of the deceased therein was
hom ci dal “or suicidal.. The said decision has no application in the instant
case.

The statenent of a deceased nmay be admi ssible in evidence in terns
of Section 32(1) of the 1ndian Evidence Act to prove the cause of the death
or as to any of the circunstances of the transaction which resulted in his
death. But, when a suicide is conmtted by a co-accused, the statenents
made in the suicide note inplicating other co-accused woul d not be
admi ssi bl e t hereunder.

The only question which now arises for consideration is as to whether
t he appel | ant coul d have been convicted under Section 364-A of the Indian
Penal Code. The charges franed against himare as under:

"That you on or about the third day of August,
2000 at between 1.45 and 7 p.m at Delwada, Nan
Daman in furtherance of your conmon intention

wi th deceased Sati sh Shanrao Patil and deceased
Dharmaraj @ Chotu Vasantrao Patil kidnapped

Paras Ashwi n Shah, aged 5 years from Coast

Guard Public School in order that he may be
nmurdered or may be so disposed of as to be put in
danger of being rmurdered and thereby committed

an of fence punishable u/s 364 r/w 34 of |.P.C

That on or about 3.8.2000 after having
ki dnapped said Paras Ashwi n Shah, aged 5 years
in furtherance of your comon intention wth
deceased Satish Shanrao Patil committed mnurder
of said Paras by throwing himin a nalla at vill age
Nandeo in CGujarat State and thereby comritted
an of fence punishable u/s 302 r/w 34 of |.P.C

That on or about 3-8-2000 knowi ng that you
had conmmitted nurder of said Paras which invites
capital punishnment, in furtherance of your
conmon intention with deceased Sati sh Shanrao
Patil and deceased Dharanraj @ Chotu Vasantarao
Patil and abscondi ng accused Jagdi sh Prasad
Karanji Sol anki caused the evidence of the
conmi ssion of the said offence to di sappear by
partly burning the dead body of deceased Paras
and again throwing himin water with intention of
screening yourself fromthe | egal punishnent and
thereby comitted an offence punishable u/s 201
riw 34 of I.P.C

And, | hereby direct that you be tried by this
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Court on the said charge."

M. Singh would subnmit that the entire evidence was recorded in
presence of the appellant. H s attention was also drawn to the circunstances
brought on records by the appellant including the denmand of ransom and
mur der of the deceased and in that view of the matter it cannot be said that
he was in any way prejudiced or there has been a failure of justice.

The | earned counsel would submit that when the provisions of the
Code of Crimnal Procedure, viz., Sections 221, 251 and 364 have
substantially been conplied with, mere om ssion to frame proper charge
may not be sufficient to absolve himtherefromonly on nmere technicality.

Bef ore we advert to the said contentions, we may notice the follow ng
precedents.

In K Prema S. Rao and Another v. Yadla Srinivasa Rao and O hers
[ (2003) 1 SCC 217], this Court observed:

"Mere oni'ssion or defect in fram ng charge does
not di sable the Criminal Court fromconvicting the
accused for the offence whichis found to have
been proved on the evidence on record. The Code

of Crimnal procedure has anple provisions to

nmeet a situation |like the one before us. Fromthe
St atement of Charge franed under Section 304B

and in the Alternative Section 498A, I'PC (as
qguoted above) it is clear that all facts and

i ngredients for fram ng charge for offence under
Section 306, IPC existed in the case. The mnere

om ssion on the part of the trial Judge to nention
of Section 306, IPC with 498A, |PC does not
preclude the Court from convicting the accused for
the said of fence when found proved.” In the
alternate charge framed under Section 498A of

IPC, it has been clearly nentioned that the accused
subj ected the deceased to such cruelty and
harassment as to drive her to conmt suicide. The
provi sions of Section 221 of Cr.P.C take care of
such a situation and safeguard the powers of the
crimnal court to convict an accused for an offence
with which he is not charged al though on fats
found in evidence, he could have been charged for
such of fence."

In Kammari Brahmai ah and thers v. Public Prosecutor, H gh Court
of A.P. [(1999) 2 SCC 522], this Court observed:

"3. At the time of hearing of this appeal, |earned
Counsel appearing on behal f of the appellant
submtted that the Order passed by the High Court
convicting the appellants for the of fence

puni shabl e under Section 325 read with 149 is on
the face of it illegal as no charge under Section 149
was framed agai nst the accused. He contended that
all accused were charged only for the of fence
puni shabl e under Section 302 of |IPC for causing
injuries to the deceased Itikala Mgul ai ah. As
against this, |earned Counsel for the State
vehenently submtted that even though it is an
error on the part of the Additional Sessions Judge
of not frami ng the charge under Section 302 read
with 149 of IPC no prejudice is casued to the
accused as relevant facts were placed before the
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Court and the attention of the accused al so was
drawn. Futher, they are punished for |esser of

fence, therefore, the order passed by the High

Court is justified and legal."

In Dalbir Singh v. State of U P. [(2004) 5 SCC 334], this Court
observed

"11. The Hi gh Court was further of the opinion
that the evidence on record clearly established the
charge agai nst the accused under Section 306 |IPC
and he could be convicted and sentenced for the
said of fence. However, in view of the fact that no
charge under Section 306 |PC had been framed

and there was conflict of opinion in the two

deci sions of this Court rendered by Benches of
equal strength and asin such a situation a |later
deci sion was to be followed, the H gh Court cane
to a conclusion that the accused cannot be

convi cted under Section 306 IPC.- On this basis the
convi ction and sentence of accused under Section
498- A | PC al one wer e mai nt ai ned.

12. The main question which requires

consideration is whether in a given case is it
possi bl e to convict the accused under Section 306
IPCif a charge for the said offence has not been
framed agai nst him In Lekhjit Singh and Anr. v.
State of Punjab (supra) the accused were charged
under Section 302 | PC and were convicted and
sentenced for the said offence both by thetrial
Court and al so by the High Court. This Court in
appeal cane to the conclusion that the charge
under Section 302 | PC was not established. The
Court then exami ned the question whether the
accused could be convicted under Section 306 |IPC
and in that connection considered the effect of
non-fram ng of charge for the said offence. It was
hel d that having regard to the evidence adduced by
the prosecution, the cross-examn nation of the

wi t nesses as well as the answers gi ven under
Section 313 Cr.P.C. it was established that the
accused had enough notice of the allegations

whi ch could formthe basis for conviction under
Section 306 | PC 005"

I n Kamal anantha and thers v. State of T.N. [(2005) 5 SCC/194], this
Court hel d:

"It is clear fromthe aforesaid decisions that

m sj oi nder of charges is not an illegality but an
irregularity curable under Section 464 or Section
465 Cr.P.C. provided no failure of justice had
occasi oned thereby. Wether or not the failure of
justice had occasioned thereby, it is the duty of the
Court to see, whether an accused had a fair tria
whet her he knew what he was being tried for,

whet her the main facts sought to be established
agai nst himwere explained to himfairly and
clearly and whet her he was given a full and fair
chance to defend hinsel f."

The question came up for consideration in Harjit Singh v. State of
Punj ab [ 2006(1) SCC 463] wherein, however, it was held
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"23. Faced with this situation, the |earned counse
appearing on behalf of the State relies upon a
judgrment of this Court in K Prema S. Rao v.

Yadl a Srinivasa Rao wherein an observati on was
made in the peculiar facts and circunstances of
that case that even if the accused is not found
guilty for comm ssion of an offence under Sections
304 and 304-B of the Penal Code, he can still be
convi cted under Section 306 |IPS thereof.

24. Omssion to frame charges under Section 306
in terms of Section 215 of the Code of Crim nal
Procedure may or may not result in failure of
justice, or prejudice the accused.

25. It cannot, therefore, be said that in all cases, an
accused may be held guilty of commi ssion of an

of fence under Section 306 of the Penal Code

wherever the prosecution fails to establish the

charge against himunder Section 304-B thereof.

Mor eover, -ordinarily such a plea should not be

allowed to be raised for the first time before the
court unless the materials on record are such which
woul d establish the said charge against the

accused. "

The propositions of |aw which can be culled out fromthe
af orementi oned judgnents are

(1) The appel | ant - shoul d not suffer any prejudice by reason of

m sj oi nder of charges.

(ii) A conviction for |esser offenceis pernmissible

(iii) It should not result in failure of justice.

(iv) If there is a substantial conpliance, msjoinder of charges may not

be fatal and such m sjoi nder nust be arising out of nere
m sj oi nder to frame charges.

The ingredients for conm ssion of offence under Section 364 and
364-A are different. Wiereas the intention to kidnap/in order that he may be
nmur dered or may be so disposed of as to be put in danger as murder satisfies
the requirenents of Section 364 of the Indian Penal Code, for obtaining a
convi ction for conm ssion of an of fence under Section 364-A thereof it is
necessary to prove that not only such kidnappi ng or abetnent has taken
pl ace but thereafter the accused threatened to cause death or hurt to such
person or by his conduct gives rise to a reasonabl e apprehensi on-that such
person may be put to death or hurt or causes hurt or death to such person in
order to conpel the government or any foreign State or internationa
i ntergovernnmental organi zation or any other person to do or abstain from
doi ng any act or to pay a ransom

It was, thus, obligatory on the part of the |earned Sessions Judge,
Daman to frane a charge whi ch woul d answer the description of the offence
envi saged under Section 364-A of the Indian Penal Code. It may be true that
the ki dnappi ng was done with a view to get ransom but the sanme shoul d
have been put to the appellant while fram ng a charge. The prejudice to the
appel l ant is apparent as the ingredients of a higher offence had not been put
to himwhile fram ng any charge

It is not a case unlike Kammari Brahmai ah (supra) where the offence
was of a | esser gravity, as has been observed by Shah J.

We, therefore, are of the opinion that the appellant could not have
been convi cted under Section 364-A of the Act. W, however, find him
guilty of conmi ssion of an offence under Section 364 of the |Indian Pena
Code. He, in our opinion, deserves the highest punishnent prescribed
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therein, i.e., the rigorous inprisonment for |ife and we direct accordingly.
The appeal is disnissed with the nodification of sentence as al so quantum

t her eof .




