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WRIT PETITION ( C) No. 202 OF 1995

Dr. ARIJIT PASAYAT, J.

These |.As. ‘are in essence oft shoot of a judgnent of this
Court in A 670 of 2001 in Wit Petition (C)202 of 1995 in
K. M Chi nnappa (applicant in ~T.N Godavarnan Thirunul pad
v. Union of India and Ohers (2002 (10) SCC 606). It related
to the question whether functioning of Kudremukh Iron and
Ore Company Ltd. (in short *KIOCL') was having adverse effect
on the environnent and ecosystem In paras 51 and 52 of the
judgrment it was inter alia directedas foll ows:

"51. Taking note of the factual background and
the | egal position highlighted above, we think it
proper to accept the tine period fixed by the
Forest Advisory Conmittee constituted under
Section 3 of the Conservation Act. That neans
m ning should be allowed till the end of 2005
by which tine the weathered secondary ore
avail able in the already broken area shoul d be
exhausted. This is, however, subject to
fulfilment of the recomendati ons made by

the Conmittee on ecol ogical and other aspects.

52. The nodalities as to how these have to he
wor ked out shall be done in the manner
recommended by the Committee. It was

submitted by the | earned counsel for the State
of Karnataka that the recomendati on nmade
about transfer of buildings and ot her
infrastructure to the Forest Department of the
State Covernment at book value is not
acceptable to it. This is a matter which can be
consi dered by the Conmittee on an

appropriate notion being nade by the State
before it. The nodalities to be adopted to

ef fectuate the order passed by this Court and
reconmendati ons of the Committee shall be

wor ked out by the Mnistry of Environnent
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and Forests, the State Government and the
Conpany under the supervision and gui dance
and nonitoring of the Cormittee."

Unfortunately the Central Government for reasons best
known to it notw thstanding the clear position indicated in the
j udgrment construed that the expression "Conmittee" neant
"Forest Advisory Committee" (in short 'FAC ). There was no
scope for taking the stand in view of what has been stated in
para 5 of the judgnent. It has been stated that FACis also a
statutory comrittee. By order dated 20th January, 2006 it has
been observed that the constitution of the Mnitoring
Committee is not in consonance with the directions of this
court.

Learned counsel appearing for KIOCL subnitted that in
line with direction of this Court and keeping in view the Rule
23C of the M neral Conservation and Devel opnent Rul es,

1988 (in short the "Rules’) which becane operative with effect
from 10. 4. 2003, an approved final Mne Cosure Plan was
submtted. Views of expert bodies were taken. It has been
stated that in line with the statutory prescriptions, which even
t hough becane operative after the judgment various steps

have been taken. |ndian Bureau of Mnes (in short the 'IBM)
has also given its /'report. It is, therefore, stated that though IIT
Del hi was asked to give its view but that has no rel evance. |If
there woul d have been non-conpliance with the statutory

requi rement of Rule 23C of the Rules, it woul d have exposed it
to penal consequences. In essence the stand is taken that IIT
Del hi’s report shoul d not be accepted and the follow ng

nodal ities on the other hand shoul d be adopted.

(a) It would utilize its machi nery and workmen for the
pur pose of achieving slope stability by excavating the 33.81
hectares on the basis that out of the net profit generated by
the m ning operation, 50% of the net profit would be paid over
to a fund to be established and operated by a commi'ttee
constituted by the Governnent of Karnataka or in any other
manner directed by this Court or a high powered statutory
conmittee created for this purpose (in-the nature of the
Tennessee Valley Authority) for the purpose of utilizing this
50% net profit for rehabilitation and eco-restoration for the
Kudr enukh Forest Area. (b) On a rough estimate, the 50% of
net profit is likely to be in the range of Rs.50 to 75 crores per
annum for the purpose of rehabilitation and eco-restoration of
t he Kudrenukh National Park and al so establishing and
promoti ng sustai nabl e environnental devel opnment and eco-
tourismin the area. Towards this end, the existing buildings
and infrastructure could also prove useful. (c) If this proposa
is accepted, an amount in the range of (approxi mately) Rs. 150
Crores to 225 Crores could be available to the fund during the
peri od of about 3 years which woul d be necessary for
excavating 33.81 hectares.

It is further submtted that in the judgnent at paras 49
and 51 had permitted mining of the weathered secondary ore

in the already broken up area till the end of 2005, as this
Court expected that the weathered ore woul d be exhausted.
But in reality, about 20 million tons of weathered ore are stil

avail abl e in already broken up area. This should be permtted
to be used as it is likely to generate revenue of about rupees
25 crores per annum |If this is pernitted nearly rupees 300
crores woul d be available to the Kudrenukh Authority for Eco
Restorati on Fund whi ch woul d be able to bring about dramatic
change in the eco-system of the Kudrermukh National Park.
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Per contra, |earned Amicus Curiae has subnitted that
this Court clearly directed closure of mning operation by the
end of 2005. Ti me was not given for running the nines for

profit, but as a w nding down period at the end of which

m ni ng shoul d have been closed. The operations during the
period had to be under the supervision of the Mnitoring
Conmittee which in turn function under the supervision of
Central Enpowered Conmittee (in short 'CEC ). Wat Kl OCL
wants nowis to continue mining of 8 to 9 | akh tonnes of ore.

We have considered rival submssions. IIT, Delhi was

appoi nted vide order dated 24th February, 2006. It has been
found that KIOCL has used the concerned period for carrying

on conmerci al operations wthout taking necessary steps for

wi ndi ng down operations. On 10th May, 2006 an affidavit was
filed by KIOCL taking the stand that there was |ikelihood of
serious pollution of Bhadra river if KIOCL was not allowed to

do the operations for the purpose of avoiding pollution. [1IT,
Del hi did not consider the exercise necessary. It has been

poi nted out by |earned Ami cus Curiae that contrary to what

KI OCL thought to be inevitable, there was no danmage

what soever despite heavy nmonsoon. It is to be noted that the
[1'T, Delhi in its report has observed that the solution has to be
found by experts and the heart-beat of that solution is the
stability of the slopes involving "no or mnimal disturbance to
the unbroken area". It is noted that at various tinmes, petitions
have been filed practically with a view to undo what had been
definitely held to be inperative by this Court.

At this juncture, it would be appropriate to take note of
what IIT, Delhi stated in its various reports.

In their report dated 12th April, 2006 on the Stability of
Sl ope and rel ated i ssues during mne closure of KICCL, it was
inter alia observed as foll ows:

"3.0 Qoservations on Stability of Sl opes

Based on the above nethodol ogy, the follow ng
observations are made concerning the stability of the
sl opes.

(a) The excavated slopes of the mine exist at varying
degrees of steepness with benches of variable
wi dt hs.

(b) Some slopes are stable with grass grow ng on
them others are observed to show signs of surficia
erosion/debris flow nud flow, yet others show

signs of planar slippage or slides of Iimted depth.

(c) The instability of slopes at specific locations is
observed to be on account of (i) excessive steepness,
(ii) inadequate strength of soil/rock nass under
saturated condition and (iii) seepage pressure

exerted by infiltrating rain water during nonsoons.

(d) Saturation of mne slopes and seepage pressure
exerted on the sl opes appear to be the two factors
that have the greatest role in instability of slopes
since these slopes are reported to be relatively
stabl e during dry nonths and becone unstabl e

during nonsoons. Saturation reduces the strength

of the soil/rock mass and seepage pressure induces
downwar d nmovemnent .
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4.0 Observations on Instability of North West Part of
the Mning Area

One part of the mining area on the north western side is
observed to be particularly susceptible to slope instability
due to collection of water in a catch pit constructed at
the base of the broken area, above the unbroken area.
The catch pit was constructed by excavation during

m ni ng operations and is observed to cause the follow ng
effects:

(a) The unbroken area on the downstream side of

the catch pit is being destabilized as the collected

wat er seeps into the unbroken area;

(b) When the catch pit overflows, uncontrolled flow
of water cascades downhill in the formof surface
wat er laden with silt which eventually reaches the
Bhadra Ri ver at the base of the unbroken area; this
has al so resulted in the formation of gullies and
er osi on channel's in the unbroken area.

5.0 Observations on Slope Stability Aspects in the

Cl osure Plan

Sl ope stability aspects have been covered in the follow ng
reports in the Cosure Plan

Report of NIRM Slope Stability Investigations at
Kudrenukh Iron Ore M nes

Report of CWPRS: Desk Studies on- Stability of Hill

Sl opes in Mning Area at Kudremukh Iron Ore M ne

Kar nat aka

The C osure Pl an proposes stabilization of the slopes by
flattening them and al so by additional excavation of
slopes in the broken region as well “as the unbroken
portion in the northwestern part of the mne. This would
be foll owed by revegetati on of slopes for controlling
erosion of fine material. Check danms have been proposed
to prevent siltation of the Bhadra River during the initia
stages till vegetative growmh gets established and causes
reduction in silt erosion

The followi ng are the observations on slope stability
aspects in the closure plan:

(a) The suggest ed net hodol ogy of stabilizingthe
north west part of the mne by deep excavation in

the unbroken portion over an area of 33.81 hectares

can be one alternative but not necessarily the only

one. O her nethods which woul d m nim ze

di sturbance to the unbroken area coul d have been

exam ned.

(b) In addition, the follow ng aspects have not
been covered in the C osure Plan

i) A surface water drainage plan for the entire
m ning area indicating |ocation of surface

wat er drains at the benches and al ong the

peri meter of the base of the m ning area;

i) Met hodol ogy for periodic renoval and
relocation of silt collected in check dans and
catch pits;

iii) Provision of bio-geotechnical engineering
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neasures for assisting vegetative growh in
probl emati c areas where regul ar debris flow or
mud flow is observed

iv) Stability measures for north west part of the
m ne such as elimnation of collection of water
and overflow of water fromthe existing catch

pit as well as stabilization neasures for the
unbroken area destabilized by the catch pit;

V) The neasures listed at (i) to (iv) above
could result in significant additional costs.

6.0 Concl usions and Recommendati ons
(a) The slopes are not stable in the present state and
need stabilization

(b) If the mne is abandoned wi thout stabilization of
the slopes, as indicated earlier, it will result in
excessive silt discharge due to erosion as well as in
the sliding of the slopes at some |ocations in future
years.

(c) The north west part of the m ne needs immedi ate
attention and renedi al neasures to prevent the
possi bl e occurrence of |arge scal e novenent during
the forthconm ng nobnsoon

(d) A dosure Plan is necessary for stabilizing the

sl opes. The O osure Plan proposed at present-is well
conceptual i zed but falls short of adequacy in

detailing (as indicated in 5.0 (a) and (b) above). This
i s perhaps so because there is inadequate

experience in the country regardi ng cl osure of

m nes of such size in a short time. The regul ations
relating to closure have been notified only in recent
years in the country and it will take tinme for the
expertise to develop fully.

(e) It is suggested that the task of mine closure be
gi ven, on a turnkey basis, to an Organization having
requi site experience in simlar works (on design-
and-bui | d basis). Such an Organi zati on can be

sel ected through a gl obal competitive bid. It should
be the responsibility of such an Organization to
reanal yze the stability of slopes and then draw up a
Closure Plan and execute it with mnimm

di sturbance to unbroken area of the m ne. KIQOCL
coul d assi st such an Organi zation in executing the
cl osure. Since the execution of closure would
involve a large expenditure and a tine frame of
several years for vegetation to be established, such
a task could be overseen by a special cell/noda
agency created for this purpose.

(f) The award of work as listed in (e) above could
take several nonths. Till then, KIOCL need to

nonitor and maintain the slopes (in the entire mne
area in general and the northwestern portion in
particular) as well as nmaintain/operate the silt
control measures at the site.

Again on 12th June, 2006 the report of Expert Conmittee
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nmade certain observations on the basis of presentation nade
by KIOCL officers on various dates. The observations were to
the follow ng effects:

"Officers of KIOCL, headed by M. J.N

Kini, Director (Production & Projects), made a
presentation at 11T Delhi on 8th June 2006 on
the neasures taken to for controlling silt and
for stability of north western portion. A report
was al so subnitted containi ng concept ual

design and detail ed design of water pollution
control measures. The follow ng were present:

M. J.N Kini KIOCL

M. K S. Kasinath. KIOCL
M. G Pai, KIOCL

M. M. Raj agopal an, Kl OCL

Prof. G V. Rao, Menber, Expert

Commi ttee
Prof. K. G _Sharma, Menber, Expert
Committee
Prof. Manoj Datta, Menber, Expert
Conmittee

Al the three nenbers of the Expert
Conmittee visited the mine site on 10th and
| 1th June 2006 to study the nmeasures taken."

The foll owi ng are the observations of the Expert
Conmittee menbers on the basis of the presentation by
KIOCL officers, report subnitted by themand the site visit.

"Silt Control Measures

1. It is observed that concerted efforts

have been nmade by KIOCL for controlling the
flow of silt fromthe mne site to the Bhadra
river in the form of drai nage channels,
catchpits, berms and dykes, check bunds and
check dans.

2. From anpongst the two nmain pollution

control dans, one is observed to be nearly full
(PCD 1) whereas significant storage capacity
exi sts in the other (PCD2).

3. Attenpts have been made by KICOCL, to

the extent feasible, to enpty the reservoir
behi nd PCD1 and t hese have been abandoned

with the onset of nobnsoons. Further attenpts
can be tried during periods of extended lull in
the monsoon, if any.

4. Diversion of silt |aden water has been
nade at sel ect |ocations from drai nage channel
of PCD1 to the drai nage channel of PCD2.

5. It is stated by officers of KIOCL that

the storage capacity of the main catchpit
before PCD2 as well as the reservoir of PCD2 is
sufficient to hold nost of the silt for the
present nobnsoon. However neasures have to

be taken for handling the silt of future years.
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6. The upsteam sl ope of PCD2 is observed

to exhibit evidence of piping. Renedia
neasures such as provision of geotextile filter
and pl uggi ng have been undertaken by KI OCL.
Suitable long term measures may be taken up
after the nmonsoons. Careful nonitoring of both
PCD2 and PCDI nmay be done during and after

t he nonsoons.

7. It is observed that silt |aden water from
the north-west portion does not reach either
PCDI or PCD2 but overflows fromthe |ow |ying
area in the north west portion into the Bhadra
river through an erosion gully. A gabion
structure has been constructed to control the
silt but the possibility of silt overflow during
heavy rains can not be rul ed out. Additiona
measures are required-to control ‘the silt

rel ease fromthis area. KIOCL has proposed

the re-profiling of the north west portion to
enabl e the silt |aden water to reach PCD2. This
woul d take around 6 nonths and can be taken

up only after the nonsoons. O her alternatives
wi th conceptual and detailed plans need to be
consi dered for this problem

Stability of North-West portion

1. The stability of the North-\Wst region
is observed to be slightly inproved on

account of non-accunul ation of water

in the lowlying area

2. However, the stability could still be
af fected due to the presence of

erosion gully because of overfl ow ng

wat er .

3. Conpl ete access to the periphery of the
lowlying area is not available due to

t he absence of benches and access

roads.

4. It is inportant that a few alternate
solutions be ccnceptualized with the
followi ng features for the north west
region as long term nmeasures:

(a) Mninmal accumul ati on of water,

(b) Drainage channel to reach PCD2,

(c) Benches to stabilize steep sl opes,
(d) Access load all around the [owlying
area, and

(e) Sealing of opening(s) to the erosion

gul ly(ies).
Fi nal Remarks
KI OCL may prepare revised conceptua

desi gns and renedi al measures on the basis of
the observations nade in this report.™

On 13.7.2006 the opinion of IIT, Delhi in the background
of the affidavit filed by KIOCL on 10th May, 2006 was as
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foll ows:

"The Expert Body of IIT Del hi has studied

the affidavit filed by KIOCL. The followi ng are
the views of the Expert Body in respect of item
3 titled "Achieving Slope Stability in the Entire
M ne Area".

1. For stability of slopes of the nmine area,

the scope of work defined by KIOCCL to NI RM

for their study did not specify the condition of
"no or mnimal disturbance to unbroken area".

As a consequence, the NIRM report presents

only one solution, which disturbs the broken
area. It does not give any other alternative
sol uti ons.

2. Oher reports by II'T Kharagpur, CM
Dhanhad, Monitoring Commttee, CWPRS

Pune, use the report of NIRMas the bases of
anal ysi s, -hence give recomendati ons sinilar
to that of NIRM

3. As stated in the earlier Report

submitted by the Expert Body on 10th Apri
2006, it is reiterated that a solution to the
stability of slopes with no or mnina

di sturbance to unbroken area is feasible.

4. Flattening of unstable sl opes by

excavation in broken area along with
appropriate drainage and silt control neasures
can inprove stability of the mined area. For
this purpose the mechani sm al ready suggest ed
at item6(e) of Expert Body Report dated 10th
April 2006 submitted to Hon’ ble Suprene

Court may be adopted.”

The significant aspects in the aforesaid report are as
fol l ows:

(a) The scope of work defined by KIOCL to NFRM for their
study did not specify the condition of "no or mninal
interference to unbroken area".

(b) Q her reports (i.e. of 11T, Kharagpur, CMR
Dhanbad, Monitoring Commttee, CWPRS, Pune used NIRM s
report as the foundation for analysis and, therefore, their
recomendati ons were simlar to those of NIRM

(c) Solution to the stability of slopes with no or m ninal
di sturbances to unbroken area is feasible.

(d) By adopting certain neasures, stability of the-m ned
area can be inproved.

In the background of what has been noted above, and

keeping in view the suggestions and recomendati ons of |IT,
which we find to be founded on rational basis, we direct as
fol |l ows:

(i) On the basis of the report dated 10.04. 2006
of 1IT Delhi through a d obal Conpetitive Bid
an Agency to be selected for:

(a) re-analysing the stability of slopes
(b)drawi ng up of mne closure plan and
(c) inmplenentation of the above pl an.
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(ii) 1'l'T Delhi shall draw up detailed terns for
the work to be done, consistent with the basic
paradi gm of "no or mininmal disturbance to
unbroken area" and submit to this Court

within a period of four weeks for further
directions.

(iii) The Mnistry of Mnes, CGovernnent of

I ndia, shall designate an officer to take over
possession of the mnes imediately. 11T Del hi
shal | depute a team of experts to go and do a
survey of the mnes and the surrounding area
and subnmit a report to this Court regarding
any imredi ate step(s) that need to be taken
during the interregnumtill the appoi ntnent of
the expert agency. 11T Delhi can ask the
designated officer to take any necessary steps
on an energent basis.

(iv) The expenditure for the purpose of inviting
gl obal conpetitive bid and eval uati on such as

on advertisenent etc. may initially be met out
of Rs.19 crores deposited by the KIOCL, and
which are presently lying with the Adhoc-

CAMPA.

(v) If any funds are required in excess of the
af oresai d anmount, the Agency, or -the

Desi gnated O ficer shall nove this Court for
necessary directions."

I.A s are accordingly disposed of.




