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1. | have perused the judgrment of my |earned brother Hon'ble S.B
Sinha, J. and amin respectful agreement with the same. However, | wish to
add sonme of ny own reasons.

2. In recent years, the country has w tnessed phenonenal growth in the
field of financial markets. The funds raised by the corporate sector fromthe
capital market have increased exponentially, the nunber of stock exchanges
have increased, the investor conmunity has multiplied. The structura

devel opnents in the narkets are the inclusionof institutional and corporate
nmenbers, of stock exchanges, and formation of the regulatory authority

"SEBI’' to oversee the functioning of the capital market.

3. In recent decades the financial services industry has matured in our
country. A large nunber of nutual funds have been set up by the banks,

i nsurance conpani es and the corporate sectors, |easing and hire purchasing
conpani es have grown in size, content and operations. Credit rating

servi ces have been | aunched. Venture Capital Funds have been set up to

nmeet the requirements of diversified industrial, research and entrepreneuria
enterprises. Reliance on international capital markets has becone an

i nportant source for financing nmany other devel opnents as well in the
country. This nakes it all the nmore inportant for Indiato have effective
managenment, controls and practices in line with those in the internationa

fi nancial markets.

4. In view of these devel opnents corporate financial nanagenent and
control s have beconme very sophisticated and, therefore, demand highly
speci ali zed skills for planning, decision making and controls, consistent with
the practices of the world s | eading financial markets.

5. OQoviously, to neet the grow ng professional requirenents of the

financial industry, it becane essential to set up an institute for education and
training of professionals in accordance with the norns, content, practices

and standards of the leading international markets. It is in this context that at
the request of the Indian financial industry, some em nent professionals with

ext ensi ve background i n Finance/ RBI/UTI/ Stock Exchanges etc. pronoted

and hel ped establishing the Institute of Chartered Financial Analysts of India
(in short "ICFAI’) in active collaboration with the Institute of Chartered

Fi nanci al Anal ysts of USA.

6. This col | aborati on hel ped I CFAl in establishing educational standards
inthe field of financial analysis, training people, conducting exam nations
and awarding the qualification of 'Chartered Financial Analyst’ (hereinafter
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referred to as "CFA') - an internationally acclained qualification in the field
of financial managenent.

7. Simlar institutions have been established by nany other countries,

i ncl udi ng Europe, Japan, Australia, Singapore etc. The profession of CFA is
now i nternationally highly regarded and recogni zed as vital for nodern and
orderly devel opnent of financial narkets. The response to the CFA
progranmme in India has been enornmous. This is confirnmed by the |arge

nunber of students who have been enrolled with the Institute. The students
al so include Chartered Accountants and professionals fromother fields. The
CFA progranmme does not give training to becone Auditors or Accountants

or Cost Accountants or Income Tax |law or Direct or Indirect Laws advisers
etc. These functions are performed and renmain in the exclusive domain of
Chartered Accountants (hereinafter referred to as "C. A ") Cost Accountants,
and | awers (though it is true that the C F. A course includes sonme study of
account ancy) .

8. The subm ssion of |earned counsel for respondent no.1, M. Ganesh,
is that the object of the inpugned notification dated 3.8.1989 is to avoid
conflict ‘of interest. 1In our opinion this subm ssion suffers froma tota

m sunder standing of the functions of a CF. A vis-‘-vis a CA The main
function of the forner is to study and anal yze the financial markets and

advise his clients accordingly, whereas the main function of a CA is to do
auditing of a firm s (or conmpany’s) bal ance sheet and profit and | oss

account. These are two altogether different functions. O course, if a person
audits a firnmis bal ance sheet and P& Accounts, there nay be a conflict of
interest if he also advises the same firmabout its investments. An auditor is
a wat chdog on behalf ‘of the sharehol ders, whereas a financial adviser

advi ses the nmanagenment. Such a possible conflict of interest can no doubt

be prohibited by | aw, and such prohibition would be reasonable and in the
public interest.

9. However, the notification dated 3.8.1989 goes far beyond such a
reasonabl e restriction. It prohibits all' C.As. fromjoining a C.F. A course. A
C. A can do auditing work for one firmand can be a financial adviser for

another, in which case there is no conflict of interest. It is only for the sane

firm(or conpany) that he should not do both work. /Mreover, a C.A can
swi tch over and beconme exclusively a C F. A

10. Thus the notification dated 3.8.1989 anobunts to excessive restriction
and it is well settled that excessive restriction which is not required in the
public interest is not reasonable and hence not saved by Article 19(1)(g) vide
Manekl al Chotelal vs. ME. Mkwana, AR 1967 SC 1373 (para 46),

Express Newspapaers Ltd. vs. Union of India, AIR 1958 SC 578 (para

168), etc.

11. In our opinion the contentions of the |earned counsel for respondent
no.1l are not tenable. By the notification dated 3.8.1989 it was directed that
Chartered Accountants shall be deened to be guilty of ” professiona

m sconduct’ if they become nenbers of the ICFAI. The C As. had been

directed to surrender their nenbership of | CFAl before 1st January, 1990.

12. We find it strange that the I CAl, renowned in.its own field and with
various statutory responsibilities, should go out of its way to stop its
nmenbers i.e. Chartered Accountants from enhancing their know edge,

training and ability by acquiring a 'CFA" qualification. Instead of

appreci ating such aspirations of Chartered Accountants who seek to wi den

their know how and horizons they are sought to be harassed and terned as

being guilty of ’professional msconduct’. Surely this cannot be regarded as
reasonabl e.

13. W find it difficult to understand how does the term '’ professiona
m sconduct’ apply to a Chartered Accountant seeking additional training and
qualification of CFA ? I n our opinion the inmpugned notification clearly and

flagrantly violates the fundanental rights of the wit petitioners under
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Articles 14 and 19(1)(g) of the Constitution of India.

14. Wth respect to the court below it has obviously nisunderstood the

di fference between the nature of functions of the Chartered Financia

Anal ysts and the Chartered Accountants. Thousands of Chartered

Account ants who have beconme students and/or have qualified as CFAs from

the Institute of Chartered Financial Analysts of India could not have done so
if the CFA programme did not offer training and education that was not

avail able in the CA programme. Their involvenment in such |arge nunbers is
initself the testament to the CFA qualification

15. In view of the above, the appeal is allowed. The inpugned judgnent
of the High Court is set aside and the notification dated 3.8.1989 issued by
the respondent No.1l is quashed.




