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ACT:

I ncome Tax Act, 1961 sections 32,34 and 43 (3) -
Definitions of "Book”, "Plant" - Whether the technical know
how in the shape /of drawi ngs and designs, charts, plants,
processing literature etc. conprised in "docunmentation
service" falls wthin the definition of "Book", "Plant"

Whet her the said "documentation service" not only "a capita
asset" but also "a depreciable asset".

HEADNCTE
The appel | ant - assessee manuf act ur es scientific
instruments and apparatus |ike Dunpy levellers, levelling

staves prismatic compass, etc. It entered into two separate
col | aboration agreenents, one dated 15th March, 1961 and the
other dated 31st March 1961 with. Ms. Mtrinpex Hungarian
Tradi ng Conpany, Budapest for undertaking the manufacture of
nm croscopes and t heodol i tes, under whi ch t he sai d
col  aborator, in consideration of paynent of Rs.80,000 each
(Rs. 1,60,000 under both the agreenents together), agreed to
supply to the assessee all the technical know how required
for the manufacture of these instrunents. To enable the
assessee to manufacture these instrunents. in “India, the
foreign col I abor at or inter alia agreed to render
docunent ati on service" by supplying to the assessee an
upt odate and correct conplete set each of the five types of
docunents (such as nmanufacturing dr awi ngs, .. processi ng
docunents, designs, charts, plans and other literature nore
specifically detailed in clause 3 of the agreenents) and to
render training and inparting of know edge of the know how
techni que of manufacturing these instruments. Pursuant to
the agreements the appellant-assessee mnmade full Paynent of
Rs. 1,60,000 to the foreign collaborator and the |latter
rendered "docunentation service" by supplying conplete sets
of all the docunents including designs, drawings charts,
plans and other literature as per clause 3. The sum of Rs.
1, 60,000 was debited by the assessee under the head
"Li brary".

For the assessnent year 1966-67 for which relevant
accounting year ended on 30th Septenber, 1965 the assessee
claimed a sumof RS. 12,000 by way of deprecation on
"Li brary". The Inconme Tax
702
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Oficer held that the sumof Rs. 1,60,000 did not represent
the val ue of books purchased by the assessee represented the
price paid for acquiring the technical knowhow which
amounted to capital expenditure but since no tangible or
depreci abl e asset was brought into existence no depreciation
al  owance could be claimed. On appeal preferred by the
assessee, however, the Appellate Assistant Comi ssioner held
that what the assessee had done was to nmmke an outright
purchase of certain specinen draw ngs, charts, plans, etc.
On special papers, that these docunents when collected
together constituted a book on which depreciation as in the
case of plant and nachinery, would, be at the appropriate
rate be allowable and he directed the Incone Tax O ficer to
allow the depreciation clained. 1In the further appea
preferred by the departnent the Tribunal took the view that
clauses 2,3,4,5 and 10 of the agreements did not |end
support to the stand taken by the assessee that paynents
(Rs. 80,000 each) had been made mainly for the supply of
desi gns, drawings, charts, etc., that the services to be
rendered by the foreign collaborator covered a wide field
and that the supply of designs, draw ngs, charts, etc. was
incidental and only in - furtherance of other services which
the foreign collaborator was expected to render. And that
since the supply of ‘desi gns, draw ngs, charts, etc. was only
incidental and the payment of Rs. 1,60,000 could not
entirely be held to represent the purchase price of those
docunents it was @ unnecessary for them to go into the
guestion whether the said docunents fell within the nmeaning
of the expression "books’ and -whether depreciation was,
therefore, adm ssible thereon. The Tribunal however, held
that the agreements showed that some of the services which
the foreign collaborator was required to —render to the
assessee were on revenue account (as for exanple, the
provi sion which required the foreign collaborator to depute
their experts to correct any flaws or irregularities that
m ght be encountered in the course of the production) and
that therefore the payment of Rs. 1,60,000 was partly on
capital account and partly on revenue account and 'that even
if it wereto hold that the part of the paynment was
al l owabl e as revenue expenditure the-allowance could not
exceed Rs. 12,000, being the deduction allowed by the
Appel | ate Assi stant Conmi ssi oner. Thus, t he Tri buna
confirmed the deduction of Rs. 12,000 not as depreciation
al  owance but as revenue expenditure and in this nmanner it
confirmed the order of the Appellate Assistant Conmi ssioner
Both the assessee and the revenue sought a reference to the
Hi gh Court. On a consideration h of the ternms and conditions
of the two collaboration agreenents the H gh Court took the
vi ew that the paynment of Rs.1, 60,000 did
703
not mainly represent the purchase price of the “design
drawi ngs, charts, etc. that the rendering of "docunentation
service" was incidental, that no part of the expenditure
was on revenue account but the whole of It was of a capital
nature bringing into existence an asset of enduring benefit
to the assessee, but what was brought into existence was a
non- depreci abl e asset and, therefore, the assessee was not
entitled to any relief in the case. Follow ng the aforesaid
decision rendered by the Hi gh Court in relation to the
assessment year 1966-67 the assessee denied simlar relief
claimed by it in the two subsequent assessnent years, 1968-
69 and 1969-70. Hence the appeals by special |eave of the
Court.

Al'l owi ng the appeal, the Court,

AN
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HELD : 1.1 The expenditure incurred by the appellant as
and by way of purchase price of draw ngs, designs, charts,
pl ans, processing data and other literature etc. conprised
in "docunentation service" specified in clause 3 of the
Agreenents, was of a capital nature as a result whereof a
capital asset of technical knowhow was acquired by the
assessee. [713 B-(C

1.2 From the relevant terns of the two agreenents, it
is clear, that the "documentation service" undertaken to be
rendered by the foreign collaborator to the assessee was nhot
i ncidental and that the paynment of Rs. 1,60,000 could only
be regarded as being mainly for and by way of purchase price
of the drawi ngs, designs, charts, plans and all the
docunents conprised in "docunentation service" specified in
clause 3 of the agreenent-.

[710 B-C]

1.3 Reading Clauses 3 and 6(a) of the agreenents
together, it is'clear, that the rendition of docunentation
services specified in Clause 3 was really the main service
to be rendered by the foreign collaborator to the assessee
and the Clause 6 (a) categorically states that the | umpsum
payment of Rs. 80, 000 (Rs. 1,60,000 under the two
agreements) was for rendition of such service. Cause 5(c)
makes the position clear where it has been stated that the
purchaser is to pay the value of the full docunentation in
guestion, nanely Rs. 80,000 according to the stipulation of
the present agreement." In fact the other service nmentioned
in Clauses 4 and 5 appear to be incidental as some of these
were undertaken to be rendered-as and when desired by the
assessee and for which the assessee had agreed to bear and
pay the expenses separately. But the tenor of the agreenents
clearly shows that the various docunments such as draw ngs,
desi gns.
704
charts, plans, processing data and other literature included
in docunentation service, the supply whereof was undertaken
by the foreign collaborator, nore or less forned the tools
by using which the business of nmanufacturing the instrunents
was to be done by the assessee and for acquiring such
techni cal know how through these docunments lunmpsum paynent
was made. [712 F-H 713 A-C

2.1 Plant would include any article or object fixed or

novabl e, live or dead, used by businessman for carrying on
his business and it is not necessarily confined to  an
apparatus which is used for nechanical operations or

processes or is enployed in

mechani cal or industrial business. In order to qualify as
plant the article nust have sone degree or durability. [714
B- C]

Yarmouth v. France, [1887] 19 QB.D. 647; Hnton v.
Maden & Ireland Ltd., 39 I.T.R 357, Jarrold v. “John Good
and Sons Limted, 1962, 40 T.C. 681 C A.; Inland Revenue
Conmi ssioners v. Barclay, Curle & Co. Ltd., 76 I|.T.R 62
quoted wi th approval .

Conmi ssi oner of | ncone Tax, Andhra Pradesh v. Taj Maha
Hotel, 82 |.T.R 44 referred to.

2.2 An Article to be treated as a "Plant" within the
nmeani ng of section 43(3) of the Act nust answer in the
affirmative the functional test, nanely does article fulfi
the function of a plant in the assessee’s trading activity?
Ant is it a tool of his trade with which he carries on his
busi ness? [714 G H, 715 Al

2.3 Applying the functional test to the draw ngs,
designs, charts, plans, processing data and other literature
conprised in the "docunentation service" as specified in
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clause 3 of the Agreenent, these docunents as constituting a
book would fall within the definition of "Plant". These
docunents regarded collectively will have to be treated al so
as a "book". The purpose of rendering such docunentation
service by supplying these docunents to the assessee was to
enable it to undertake its trading activity of manufacturing
the theodolites and m croscopes therefore, these docunents
had a vital function to performin the Manufacture of these
instruments. In fact it is with the aid of these conplete
and upto-date sets of docunents that the assessee was able
to commence its manufacturing activity and these docunents
really forned the basis of the business of manufacturing the
instrunments in question. It 1is true, by thenselves these
docunents did not perform any nechanical operations or
processes but that cannot nilitate against their
705
being a plant since they were in a sense the basic tools of
the assessee’s trade having a fairly enduring utility,
though owing to technol ogi cal ~advances they mi ght or would
in course of time beconme obsolete. Therefore, the capita
asset acquired by the assessee falls within the definition
of "Plant" and therefore a depreciable asset. [715 B-Q
Conmi ssi oner  of I ncome Tax, CGuj ar at V. El econ
Engi neering Co. Ltd., 96 1.T.R 672 (Gujarat) approved.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION.~ Civil Appeals Nos. 262
(NT) of 1974 etc.

Fromthe Judgnent and Oder dated 17.1.1973 of the
Andhra Pradesh High Court in Case Referred No. 21 of 1971

G C. Sharma and A Subba Rao for the Appellant.

C.M Lodha and M ss A. Subhashini for the Respondent.

The Judgrment of the Court was delivered by

TULZAPURKAR, J. These three appeals relating to
assessment years 1966-67, 1968-69 and 1969-70 respectively
(the accounting period in respect whereof ended on
30.9.1965, 30.9.1967 and 30.9.1968 respectively) raise a
common question of law for our determ nation nanely:

VWet her on the facts and in the circunstances of
the case and on a true interpretation of the
col | aboration agreenments between the assessee and
M's Metrinmpex Hungarian Tradi ng Conmpany, Budapest
the payment of RS... 1,60,000 by the assessee to
the foreign collaborator was attributable partly
or wholly towards the acquisition of a depreciable
asset ?

Briefly stated the facts giving rise to the question
are these. Ms Scientific Engineering House (P)/ Ltd.
(hereinafter called the assessee) manufactures scientific
instruments and apparatus like Dunpy levellers, levelling
staves, prismatic compass, etc. It entered into two separate
col | aboration agreenents, one dated 15th March 1961 and the
ot her dated 31st March
706
1961 with M s Metrinpex Hungarian Tradi ng Conpany, Budapest
for wundertaking the manufacture of m cr oscopes and
theodolites, under which the said foreign collaborator, in
consi deration of payment of Rs. 80,000 each (Rs. 1, 60,000
under both the agreenents together), agreed to supply to the
assessee all the technical knowhow required for the
manuf acture of these instrunents. The object of both the
agreenments was to enable the assessee to manufacture the
said instrunents of certain specifications and the assessee
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thereunder acquired the right to manufacture in India under
its omn trade mark and name but wunder the |I|icence MM
Hungary - of the foreign supplier the said instruments and

the right to sell the sane in India. To enable the assessee
to manufacture these instrunents in India in the manner just
indicated the foreign collaborator, inter alia, agreed to
render 'docunentation service by supplying to the assessee
an uptodate and correct conplete set each of the five types
of docunents (such as manufacturing draw ngs, processing
docunents, designs, charts, plans and other literature nore
specifically detailed in clause 3 of the agreenments). There
was also a provision enjoining the foreign collaborator to
render training and inparting of know edge of the know how
techni que of manufacturing these instruments. Pursuant to
the agreenments the assessee nade full paynent of Rs.
1,60,000 (Rs. 80,000 under each of the agreenents) to the
foreign collaborator and the latter rendered ' documentation
service” by supplying complete sets of all the docunents
i ncludi ng’ designs, draw ngs,” charts, plans and ot her
literature as per clause 3.  The sumof Rs. 1,60,000 was
debited by the assessee under the head 'Library’.

For the assessnent year ~ 1966-67 for which relevant
accounting year ended on 30th September 1965 the assessee
clained a sumof Rs. 12,000 by way of depreciation on
"Library’. Such depreciation was clainmed on the ground that
the paynment of Rs. /1,60,000 had been nmade really for the
outright purchase ' of designs draw ngs, charts and o her
l[iterature which were vol um nous ~occupying alnirah-full of
storage space and these collectively constituted the pages
of a book and the assessee had cl ai med depreciation at the
appropriate rate. The lncone-Tax Oficer held that the sum
of Rs. 1,60,000 did not represent the value of books
purchased by the assessee but represented the price paid for
acquiring the technical know how which anmounted to capita
expenditure but since no tangible or depreciable asset was
brought into existence no depreciation allowance could be
claimed- On appeal preferred by the assessee, however, the
Appel | ate Assi stant Comm ssioner held that what the assessee
has done
707
was to meke an outright purchase of certain specimen
drawi ngs, charts, plans, etc. On special papers, that these
docunents when collected together constituted a book on
whi ch depreciation, as in the case of plant and nachinery,
woul d, at the appropriate rate be all owable and he directed
the Income Tax O ficer to allow the depreciation clained. In
the further appeal preferred by the Department the Tribuna
took the view that clauses 2,3,4,5 and 10 of the agreenents
did not |end support to the stand taken by the assessee that
paynments (Rs. 80,000 each) had been nade nainly for the
supply of designs, drawi ngs, charts, etc., that the services
to be rendered by the foreign collaborator covered a w de
field and that the supply of designs draw ngs, charts, etc.
was incidental and only in furtherance of other services
which the foreign collaborator was expected to render. It
further took the view that since the supply of designs,
drawi ngs, charts, etc. was only incidental and the payment
of Rs. 1,60,000 could not entirely be held to represent the
purchase price of those docunments it was unnecessary for
themto go into the question whether the said docunents fel
within the neaning of the expression ’'books’ and whether
depreciation was, therefore, adnissible t her eon. The
Tri bunal , however, held that the agreenents showed that sone
of the services which the foreign collaborator was required
to render to the assessee were on revenue account (as, for
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exanple, the provi si on whi ch required the foreign
col l aborator to depute their experts to correct any flaws or
irregularities that mght be encountered in the course of
production) and that therefore the paynment of Rs. 1, 60,000
was partly on capital account and partly on revenue account.
As the appeal was by the Departnment and not by’ the assessee
and the Departnent could not be in a worse position then
what it was when it cane up in appeal, the Tribunal held
that even if it were to hold that the part of the paynent
was al | owabl e as revenue expenditure the all owance coul d not
exceed Rs. 12,000 being the deduction allowed by the
Appel | ate Assi stant Conmi ssioner. In other words the
Tribunal confirmed the ‘deduction of Rs. 12,000 not as
depreci ation all owance but as revenue expenditure and in
this manner it confirned the order of the Appellate
Assi stant Conmi ssioner. G

Both the assessee and the revenue sought a reference to
the Hgh Court. In the reference applications preferred by
each before the Tribunal the assessee urged a two-fold
contentions: (&) that the assessee was entitled to claim
depreci ation at the rate applicable to library (books) on
the entire sum of Rs. 1,60,000 paid to the foreign
col l aborator; and (b) that the Tribunal ought to have given
a specific finding as to what would
708
be the anount representing the capital expenditure which was
entitled to depreciation, and the assessee sought to raise
appropriate questions covering these  contentions. On the
ot her hand the revenue urged two contentions: (1) that
having come to the conclusion that the paynent of Rs.
1,60,000 did not bring into existence any depreciabl e asset
the Tribunal ought to have allowed its appeals fully and no
relief could be granted to the assessee; and (Il) that the
Tribunal was not justified in allowi ng the sumof Rs, 12,000
as revenue expenditure while disposing of its appea
particul arly when no point was urged before It that the same
was an itemof revenue expenditure and sought to raise
proper questions covering these contentions. The Tri bunal
however, referred the following question as appropriately
arising fromits order to the H gh Court:

"Whether on the facts and in the circunstances of
the case and on true interpretation of the
col | aboration agreenments between the assessee and
M's Metrinmpex Hungarian Tradi ng Conpany, Budapest,
the paynent of Rs. 1,60,000 was attributable
partly to the acquisition of depreciable asset and
partly to revenue expenditure or wholly towards
the acquisition of a depreciabl e asset?"

On a consideration of the terns and conditi ons of the
two col |l aboration agreenents the H gh Court took the view
that the paynent of Rs. 1,60,000 did not mainly - represent
the purchase price of the designs, draw ngs, charts, etc. a-
contended by the assessee, t hat t he renderi ng of
"docunentati on service’ was incidental, that no part of the
expenditure was on revenue account but the whole of it was
of a capital nature bringing into existence an asset of
enduring benefit to the assessee, but what was brought into
exi stence was a non-depreciable asset and, therefore, the
assessee was not entitled to any relief in the case. In
ot her words by its judgenent dated 7th January 1973 the Hi gh
Court held that the assessee was not entitled to any relief
either by way of depreciation allowance or on account of
revenue expenditure.

Foll owi ng the aforesaid decision rendered by the High
Court in relation to the assessnent year 1966-67 the
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assessee was denied simlar relief claimed by it in the two
subsequent assessnent vyears, 1968-69 and 1969-70. |Instant
appeals are preferred by the assessee chall enging the Hi gh
Courts view
709

In support of the appeals counsel for the assessee
accepted the Hgh Court’s view that no part of the
expenditure (Rs. 80,000 under each of the two agreenents)
was on revenue account and the whole of it was of a capita
nature but contended that both the Tribunal and the Hi gh
Court had, on a msreading of the terns of the two
agreements, held that rendering of the docunentation service
was incidental and that the paynent of Rs. 1,60,000 did not
mainly represent the purchase price of draw ngs, designs,
charts, plans and other literature, <etc. According to
counsel on a fair reading of the relevant clauses in the two
agreements it was clear that the 'docunentation service was
the principal or the nmain service to be rendered by the
foreign collaborator to the assessee for which nainly the
paynment of “Rs. 1,60,000 was made as a result whereof the
assessee acquired all the  technical know how requisite for
the purpose of manufacturing the instrunments in question and
inthis behalf reliance was placed on clause 6 of both the
argunents. Counsel further wurged that the Hi gh Court
erroneously concluded that what was brought into existence
was a non-depreciable asset, inasnuch as the acquisition of
a capital asset like the technical know how-in the shape of
drawi ngs, designs,  charts, plans. Processing data and ot her
literature should have been regarded as constituting a book
falling within the inclusive definition of *plant’ given in
Sec. 43 (3) of the Incone Tax Act, 1961. In- this behalf
counsel relied on Commi ssioner of Incone Tax, Andhra Pradesh
v. Taj Mahal Hotel, 82 I.T.R 44 and Comm-ssioner of  |ncome
Tax, Cujarat v. Elecon Engineering Conpany Ltd., 96 |.T.R
672. On the other hand, counsel for the revenue pressed for
our acceptance the view taken by the H gh Court that though
the entire expenditure was of a capital nature it had
brought into existence a non-depreciable asset

Having regard to the rival contentions that were urged
before us it is clear that two questions really arise for
determ nation in the case. The first is whether the
"docunentation service' (supply of 5 conplete sets of
docunents) agreed to be and actually rendered by the foreign
coll aborator to the assessee wunder the two agreenents was
incidental to the other services contenplated therein or
whether it was the principal service for which mainly the
paynment of Rs. 1, 60,000 was made by the assessee as a result
wher eof the assessee acquired all the technical know how
requisite for the purpose of manufacturing the instrunents
in question? And secondly whether the said expenditure,
which was entirely of a capital nature, brought into
exi stence a depreciable asset? The answer to the forner
guesti on depends upon the proper interpretation of the termns
and conditions of the two
710
agreenents while the answer to the latter depends upon
whet her a capital asset |ike the technical know how acquired
in the shape of draw ngs, designs, charts, plans, processing
data and other literature which formed the basis for the
busi ness of manufacturing the instruments in question would
fall within the wide and inclusive definition of ’'plant’
given ins. 43(3) of the Incone Tax Act, 1961

Turning to the first question, having regard to the
relevant terms of the two agreenments we find it very
difficult to accept the view concurrently expressed by the
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Tri bunal and the High Court that the ’docunmentation service
undertaken to be rendered by the foreign collaborator to the
assessee was incidental or that the paynment of Rs. 1,60,000
could not be regarded as being mainly for and by way of
purchase price of the draw ngs, designs, charts, plans and
all the docunments conprised in ’'docunentation service
specified in clause 3 of the agreenments. Such a view as w ||
be shown presently runs counter to the express |anguage
contained in clauses 3 and 6 of +the agreements. The
agreement dated 15.3.1961 relates to theodolites while the
other dated 31.3.1961 relates to mcroscopes and it was not
di sputed before us that the terns and conditions of both are
al nost identical. Causes | and 2 thereof clearly set out
the object and intendnment of the two agreenments; the object
was to enable the purchaser (assessee) to nanufacture the
instruments of certain specifications and in that behalf
under clause 2 the foreign collaborator was to grand to the
assessee and the assessee was to acquire fromthe foreign
col l aborator the right to nanufacture in India under the
purchaser’ s (assessee’'s) trade mark and nanme, yet wth
i ndi cati on of —the Hungarian collaboration nane S.E. H under
licence MOM Hungary t he i nstruments of certain
specifications and design and subsequent changes and
nmodi fications to this design introduced during the validity
of the agreenent and the right to sell these in India. Under
Clause 3 the foreign collaborator had to render to the
assessee 'docunentation service' by supplying conplete set
of documents specified therein. ~Clause 4 enjoined the
foreign collaborator to train _and inpart the know edge of
the know how technique of the nmanufacturing of the
instrunments and for that purpose to accept two enpl oyees of
the assessee at any one tinme for such period as may be
desired by the assessee at the MOM Wrks at Budapest and
give them full instructions concerning  the manufacturing
processes of the instrunents covered by the agreenents, the
expenses in respect whereof. were to be borne by the
assessee, as also to depute to the assessee’s works suitable
expert technicians not exceeding two in nunmber for/ such
peri od as
711
may be desired by the assessee up to half a -year, the
expenses in respect whereof (inclusive their travelling
cost, salaries, |odging, boarding, etc.) were to be borne by
the assessee. Cause 5 provided for inparting technica
assistance to the assessee relating to all matters falling
within the scope of the agreement and in  sub-clause (c)
thereof it was provided that if the assessee designed any
new nodel or type of the instrument to suit. the
circunstances in India the assessee was entitled to have the
supply of conmponents being nanufactured in Hungary and
suiting the purpose on such terms and conditions-as may be
nmutual |y agreed upon. C ause 6 dealt with paynment to be made
by the assessee and the nmanner thereof to which we wll
refer in detail later. Clause 10 indicated a five year’s
period commencing froma certain date during which the
agreenments were to remain in force. The rest of the C auses
dealing wth assignability and other topics are not
material. On the issue wunder consideration Causes 3 and
6(a) are very material and they run thus :
" 3. Supplies :
Vendor shall supply to Purchaser in accordance wth the
terms laid down in O ause 6 hereunder

(a) One conplete set of up-to-date, correct and

| egi bly reproducible manufacturing drawi ngs and

full processing docurments of all components of the
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instrunment and lists of parts in netric systemin
English I anguage, this full docunmentation will
conprise of; - one conplete list of wup-to-date,
correct and legibly- reproducible drawings in
metric system and English |anguage of all jigs,
fixtures, special tools, special guage and specia
machi ne used and built by MOM for manufacture,
assenbly inspection and testing of the conponent
parts of the theodolites.
(b) One conplete and up-to-date list, including
conpl ete specifications of raw material, required
for the conponent parts of the theodolites covered
by this agreenent.
(c) One conplete set of up-to-date |ayouts of al
manuf act uri ng operations and inspection perforned
by MOM works in- Budapest during the nanufacture
and assenbly of all .conponents parts of the above
Theodol'ite and containing all operational timngs,
details and know how for the econonic production
of the conponents.
712
(d) One conplete set of up-to-date, correct and
| egi bly reproducible assenbly drawings with one
set of the assenbly instruction of the theodolites
giving all tolerance for the final adjustnent
during assenbly.
(e) One conplete set of up-to-date, correct and
| egi bly reproduci ble castings drawings for al
cast conponent parts for~ the theodolites covered
by this agreenent.
(f) Delivery termof the above docunentation will
be six nonths after the paynent of Rs.. 10,000
according to clause 6/a has been effected in
favour of vendor."
6. Paynment
In consideration of the grand of these manufacturing
and sales rights and the training and inparting of 'thorough
and up-to-date total know how techniques of nmanufacturing
theodolites type 17-S purchaser shall nake the follow ng
paynments to vendor
(a) Lunmpsum of Rs. 80,000 (Rupees eighty thousand
only) for giving services defined as docunentation
listed as per clause 3 In the foll ow ng nmanner.
(Enphasi s supplied).

(Here follow sub-clauses i ndi.cating vari ous
i nstal ments and the manner of their paynent, etc.)
Readi ng clauses 3 and 6(a) together It will appear clear

that the rendition of docunmentation services specified in
Clause 3 was really the main service to be rendered by the
foreign collaborator to the assessee and the Cl ause 6(a)
categorically states that the | unpsum paynment of Rs. 80, 000
(Rs. 1,60,000 under the two agreenents) was for rendition of
such service. There is also a reference to this aspect of
the matter at the end of Cause 5(c) where it has  been
stated that the purchaser is to pay the value of the ful
docunentation in question nanely Rs. 80,000 according to the
stipulation of the present agreenent.’ In fact the other
services nmentioned in clauses 4 and 5 appear to be
i ncidental as some of these were undertaken to be rendered
as and when desired by the assessee and for which the
assessee had agreed to bear and pay the expenses separately.
The tenor of the agreenents clearly shows that the various
document s such as
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draw ngs, designs, charts, plans, processing data and ot her
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literature included in docunentation service, the supply
wher eof was undertaken by the foreign collaborator, nore or
less formed the tools by wusing which the business of
manuf acturing the instruments was to be done by the assessee
and for acquiring such technical knowhow through these

docunents lunp sum paynent was nade. |In other words, the
paynment of Rs. 80,000 under each of the agreenments was
principally for rendition of 'docunentation service'. It is,

therefore, clear that this expenditure was incurred by the
assessee as and by way of purchase price of the draw ngs,
designs, charts, pl ans, processi ng dat a and ot her
literature, etc. conprised in "docunentati on service

specified in Cause 3. The expenditure, therefore, was
undoubtedly of a capital mnature as a result whereof a
capital asset of technical knowhow in the shape of
drawi ngs, designs, charts, plans, processing data and ot her
literature, etc. was acquired by the assessee.

The next question is whether the acquisition of such a
capital asset ~is depreciable asset or not? Under section 32
depreciation all owance is, subject to the provisions of
section 34, permissible only in respect of certain assets
specified therein, nanely, buildings, machinery, plant and
furniture owmed by the assessee and used for the purpose of
busi ness while section 43(3) defines 'plant’ in very w de
terns saying "plant -~ i ncl udes shi ps, vehicles, books,
scientific apparatus / and surgical equipnments used for the
purpose of the business". The question-is whether technica
know-how in the shape of draw ngs, designs, charts, plans,
processing data and other literature falls wthin the
definition of ’plant’:

Counsel for the assessee urged that the  expression
"plant’ should be given a very w de neaning and reference
was made to a nunber of decisions for the purpose of show ng
how quite a variety of articles, objects or things have been
held to be 'plant’. But it is unnecessary to deal with al
those cases and a reference to three or four decisions, in
our view, would suffice. The classic definition of ’'plant’
was given by Lindley, L.J. in Yarnouth v. France, [1887] 19
QB.D. 647, a case in which it was decided that a cart-horse
was plant wthin the meaning of section 1(1) of Enployers’
Liability Act, 1880. The relevant passage occurring at page
658 of the Report runs thus :-

"There is no definition of plant in the Act: but,
in Hts ordinary sense, it includes whatever
apparatus is used by a business man for carrying
on hi s business".

714
not his stock-in-trade which he buys or makes for
sal e; but all goods and chattels, fixed or
novable, live or dead, which he keeps for

per manent enploynent in his business .
In other words, plant would include any article or object
fixed or novable, live or dead, wused by businessman for
carrying on his business and it is not necessarily confined
to an apparatus which is used for mechanical operations or
processes or is enployed in nechanical or industria
busi ness. In order to qualify as plant the article nust have
some degree of durability, as for instance, in Hi nton v.
Maden & Ireland Ltd., 39 I.T.R 357, knives and |l asts having
an average |ife of three years used in manufacturing shoes
were held to be plant. In C1.T. Andhra Pradesh v. Taj Mha
Hotel, 82 |.T.R 44, the respondent, which ran a hote
installed sanitary and pipeline fittings in one of its
branches in respect whereof it claimed devel opnent rebate
and the question was whether the sanitary and pipe-line
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fittings installed fell within the definition of plant given
in sec. 10(5) of the 1922 Act which was simlar to the
definition given in Sec. 43(3) of the 1961 Act and this
Court after approving the definition of plant given by

Lindley L.J. in Yarmouth v. France as expounded in Jarrold
v. John Good and sons Limted, 1962, 40 T.C. 681 C.A. , held
that sanitary and pipe-line fittings fell wthin the

definition of plant.

In Inland Revenue Conmi ssioner v. Barly Curle & Co.
Ltd., 76 |.T.R 62, the House of Lords held that a dry dock
since it fulfilled the function of a plant nust be held to
be a plant. Lord Reid considered the part which a dry dock
pl ayed in the assessee conpany’s operations and observed

It seens to ne that every part of this dry dock
pl ays an essential part....The whole of the dock
is | think, the means by which, or plant with
whi ch, the operation is perfornmned.
Lord Guest indicated a functional test in these words:
In order to decide whether a particular subject is
an 'apparatus’ it seens obvious that an enquiry
has to be nmade as to what operation it perforns.
The functional test is, therefore, essential at
any rate as-a prelimnary -
715
In other words the test would be: Does the article fulfi
the function of a plant in the assessee’s trading activity
Isit atool of his trade with which he carries on his
busi ness? If the answer is in the affirmative it will be a
pl ant .

If the aforesaid test is applied to  the draw ngs,
desi gns, charts, plans, processing data and other literature
conprised in the 'docunentation service' as specified in
Clause 3 of the agreenment it will be difficult to resist the
concl usi on that these docunments as constituting a book woul d
fall within the definition of “plant’. It cannot be disputed
that these docunents regarded collectively will have to be
treated as a 'book’, for, the dictionary nmeaning of that
word is nothing but a a nunber of sheets of paper
parchment, etc. wth witing or printing on them fastened
together along one edge, usually between protective covers;
literary or scientific work, anthology, etc., distinguished
by length and form from a nmagazine, tract, etc. (vide
Webster’s New World Dictionary). But apart fromits physica
formthe question is whether these docunents satisfy the
functional test indicated above. Obviously the purpose of
renderi ng such docunentation service by ‘supplying these
docunents to the assessee was to enable it to undertake its
trading activity of manufacturing the theodolites and
m croscopes and there can be no doubt that these docunents
had a vital function to performin the manufacture of these
instrunments; in fact it is with the aid of these conplete
and upto date sets of docunents that the assessee was able
to commence its manufacturing activity and these docunents
really forned the basis of the business of manufacturing the
instrunments in question. True, by thensel ves these docunents
did not performany nechanical operations or processes but
that cannot mlitate against their being a plant since they
were in a sense the basic tools of the assessee’s trade
having a fairly enduring utility, though oW ng to
technol ogi cal advances they might or would in course of tine
beconme obsolete. W are, therefore, clearly of the view that
the capital asset acquired by the assessee, nanely, the
techni cal know how i n the shape of draw ngs, designs charts,
pl ans, processing data and other literature falls within the
definition of ’plant’ and therefore a depreciabl e asset.
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Counsel invited our attention to the decision in
Conmi ssi oner of Inconme Tax, QGujarat v. El econ Engineering
Co. Ltd., 96 I.T.R 672, where the Gujarat Hi gh Court has,
after exhaustively reviewi ng the case |aw on the topic, held
that drawi ngs and patterns which constitute know how and are
fundanental to the assessee’s manufacturing business are
"plant’. We agree and approve the said view
716

Having regard the aforesaid discussion the question
franed A at the comencenent of this judgnment is answered in
favour of the assessee to the effect that the payment of Rs.
1, 60,000 made by the assessee to the foreign collaborator
was attributable whol Iy, towards the acquisition of a
depreci able asset. W allow the appeals but in the
circunstances direct the parties to bear and pay their
respective costs.

S R Appeal al | owed.
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