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Constitution of India, 1950, Art. 14-1f s. 2 of the East
Punjab Movabl e Property (Requisitioning) Act, (15 of 1947)
is violative of Art. 14.

HEADNOTE:

The truck of the respondent was requisitioned under s. 2 of
the East Punjab Mvabl e Property (Requisitioning) Act, 1947
for fanmine relief work. The section provides that the State
CGovernment, if it considers it necessary or expedient so to
do, may requisition any novable property provided that no
property used for the purpose of religious worship and no
aircraft or any thing connected with aircraft, shall be
requi sitioned.

On the question of the -constitutional validity of the
section

HELD : (Per A. N Ray, CJ., H R Khanna, A Al agiriswam
and P. 'N. '‘Bhagwati, JJ. :) The Act confers arbitrary powers
for requi'sitioning of novabl e property upon the authorities
under the Act and no _guidelines  whatsoever have been
prescribed for the exercise of the powers. The provision
therefore falls wthin the m schief which Art. 14 of the
Constitution is designed to prevent and hence is invalid.

In view of the conplex nature of the problens a nodern State
has to face, it is but inevitable that matters of detai
should be left to the authorities acting under an enactnent.
Di scretion has therefore to be given to the authorities con-
cerned for the exercise of powers vested in them under in
enact ment . Such vesting does not by itself ent ai
contravention of Art. 14. Wuat is objectionable is the
conferment of arbitrary and uncontrolled discretion  wthout
any guidelines for the exercise of that ~discretion. The
enactment rust therefore prescribe the guidelines so ' that,
within the framework of those guidelines the authorities can
exercise their discretion. But discretion which absolute
and uncontrolled degenerates into arbitrariness. If a
Legi sl ature best ows such unt ranmel ed di scretion on
authorities, it abdicates its essential function, for, such
discretion is bound to result in discrinination whichis a
negation of the ideal of equally enshrined in Art. 14. A
statute need not itself nake any classification of “the
per sons or things for the purpose of appl yi ng its
provi sions, but may leave it to the Governnment to sel ect and
classify 1In determning the validity of such a statute, the

Court will not strike it down, nerely because no
classification appears on its face or because discretion is
gi ven to CGovernment to make the «classification. The
Court will examine and ascertain if the statute has /laid

down any principle or policy for the guidance of the
Government in the matter of classification; and it-is only
if the statute does not lay down any such principle or
policy that the court will strike down the statute on the
ground that it provides for the del egation of arbitrary -and
uncontrolled power to the Governnent which may result in
di scrimnation. [774H]

(1) In the present case, the Act confers uncontrolled power
on the State Government or the officers authorised by it to
requi sition any novabl e property except those excl uded. No
gui delines have been laid down in the Act regarding the
obj ect or the purpose for which the State Governnent or its
of ficers nmay consider it necessary or expedi ent to
requi sition. The Act does not even require that the
authority requisitioning the novabl e property shoul d specify
the purpose in the order of requisition. [773QF




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 19

(2) There is no provision in the Act that the power of
requi sitioning can be exercised only for a public purpose or
in an energency or in some special contingency. To read the
words 'for a public purpose’ in the section, when the words
are not there, would anmobunt to judicial legislation. [773H]
769

(3)It is open under the Act, for an authorised officer to
requi sition any novabl e property for any purpose. It is no
answer to say that an officer would not do so when there is
nothing in the Act which nakes it inpermeable for him to
requi sition any novabl e property for any purpose what soever.
[ 774A- B]

(4) The power under the Act can be exercised not only by
the State Governnment but by any of its officers to whom it
may be del egated by the State Governnent. The Act does not
specify that the delegate should not be an officer below a
particul ar rank and hence the powers of requisitioning could
be conferred even upon a petty officer. [774D

(5)No 'suitable nachinery is provided in the Act for
det er m ni'ng the conpensation payable to t he owner .
According to-s. 4. it shall be such anount as the State
Government nmay determine. [774D E]

(6) The fact that Act is a pre-Constitution Act nakes no
di fference. The protection afforded by Art. 31(5) to pre-
Constitution |l aws i's against the challenge on theground of
contravention of Art. 31(2) and not against challenge on the
ground of contravention of Art. 14. [774(QF

(7)Both the conditions laid down in Pannalal Binjraj v.
Union of India [1957] S.C.R 233 are satisfied. There is
every possibility of real and -substantial ~ discrimnation
under the inpugned Act; and the Act inpinges on the
fundanental right of property. [776G H|

(8)In adjudicating on the Constitutional validity of
statutes, the courts discharge an obligation inposed on them
by the Constitution and no judicial arrogance is involved.
The Courts would be shirking their responsibility if | they
hesitate to decl are the provisions of a / statute
unconstitutional when they are found to be violative of the
articles of the Constitution. Abnegations in a matter where
power is conferred to protect the interests of  others
agai nst measures which are violative of the Constitution .is
not comendable and is fraught with serious consequences.
[ 7770

Shri  Ram Krishna Dalma v. Shri Justice S. R Tendol kar &
Os. [1959] S.C.R 279 on pages 299 and Pannalal Binjraj v.
Union of India, [1957] S.C R 233, followed.

Jayantilal Parshottamdas v. State of CGujarat. 11 Gujarat Law
Reporter 403 Harishankar Bagla & Anr. v. The State of Madhya
Pradesh [1955] 1 S.C.R 380, Sri Ram Ram Narai n Medhi v. The
State of Bonbay, [1959] 1 Suppl. S.C R 489, and P. J.
Irani v. The State of Madras, [1962] 2 S.CR 169,
di stingui shed.

Per Mathew J : (dissenting) Wth the proliferation of the
functions of the State, it has become necessary to vest w de
di scretionary powers upon adnmnistrative organs of the
State. Oten it is practically useless to | odge power in a
public functionary wthout giving hima large neasure of
discretion for, the situations which might arise in public
affairs are multifarious and very often wunpredictable and
unf or eseen. There is always a potential danger in vesting
any discretionary power in any person as it is liable to be
abused or exercised in a discrimnatory manner, however nuch
t he legislature nmight try to hedge the power with
saf eqguards. [ 781F]

(1)1t is inpossible for anybody to read the section as
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conferring a power to requisition any novabl e property for a
pur pose other than a public purpose.

(2)Nothing hinges wupon the presence or absence of such
phrases as ’'public interest’ ’public good’ , "public
purpose’, Courts and parties all assume that the |egislature
al ways wants protection of the public interest, to serve
public causes and do things for public good or to exercise
powers for public purposes, and, always intends t hat
admi ni strators act justly and reasonably whether t he
legislative says so or not in the statute. Gover nnent
exists and its only title to exist is claimto advance the
public good and serve the public interest. So, when the
section said that the State Government may requisition if it

considers ’'necessary or expedient’, it can only nmean, when
it considers ’'necessary’ or "expedient’ so to do public
i nterest. This is inpliedin the section and when the

purpose for which-a power is given may not be specified in
the Act, the Court is not prevented from

inferring the purpose. The ~expression ’'necessary’ or
"expedi ent’ used in the section
770

is sufficient to give an adequate gui dance to the Governnent
when read in juxtapositionwith the inplied Purpose of the
concernnent of the power. "Necessary’ neans ’'what s
i ndi spensabl e, needful or essential’ and 'expedient neans
"useful for affecting a desired result, fit or suitable for
the purpose.’” One has to appreciate the fact that the
| egislature, while laying down the policy or principle, is
bound to keep in mnd the nature of the problemthat is to
be tackled by the State Governnent. A variety of factors
and circunstances arise for consideration in deci di ng
whet her a particul ar novabl e property shoul d or should not
be requisitioned. The legislature rightly decided that it
would not serve the purpose if it were to define and
describe all the relevant factors which have to be taken
into account for requisitioning any novable property. It
was not necessary for the legislature to supply the State
CGovernment with a nore specific fornmula for its  guidance
where flexibility and adaptation to infinitely variable
conditions constitute the essence of the |egislative schemne.
The expression 'necessary or expedient’ read in _conjunction
with the public purpose inplied in the section does canalise
the exercise of the power and discretion of the Governnent-:
[ 780H. 781H; 782F]

(3)The wvalidity of the section nust be tested wth
reference to its terms and not what an officer to whom the
State CGovernnent del egates the power under s. 8 might do in
his quixotic vagaries. The presunption is that public
functionaries wll admnister the | aw properly. . Courts do
not strike down a provision in a statute on the assunption
that a person invested with power under it woul d, ~—-exercise

it with an evil eye and unequal hand’. So long as ' courts
are open in this country and the doctrine of abuse of  power
is there need be no apprehension that any power wll - be

exercised arbitrarily or in a discrimnatory nanner nerely
because the power is apparently capable of being SO

exercised. It is perfectly open to the State Governnent or
an officer to whomthe power is delegated to exercise it in
a reasonable and non-discrimnatory manner. The court’ &

power is properly invoked it a person is actually aggrieved
by the exercise of the power under the |aw. [ 785B]

(4)1f the power which is conferred on the State Gover nnent
under s. 2 of the Act is valid there is no objection to that
power being delegated. It cannot be assuned that the State
CGovernment will del egate the power without due regard to the
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status of, the delegate in the official hierarchy. The
vesting of the discretionary power in a State Governnent or
in a high public dignitary is a guarantee that the power
will be exercised on the basis of a reasonable standard for
the purpose intended by the |egislature. [785F]

(5)It is not contrary to the rule of law that powers
should be vested ill public officers for performing public
functions. Wat the rule of law requires is that any abuse
of power by public officers should be subject to the contro
of the courts. There is nothing unreasonable in granting

power to meet unforeseen situations. If there are no
gui delines for the exercise of the power the vesting of the
power in a functionary need not be struck down.

Unr easonabl eness it to be found in its exercise and not in
its existence. [782F-(F

(6)Under Art. 31(5). being an existing |law, the Act is not
liable to be challenged on the score that it violates the
fundanmental right under Art. 31(2). It was not necessary
for the Act to have expressly stated that the requisition of
novabl e ‘property could only be for a public purpose and to
have fixed the anpbunt of conpensation or the principles
therefore. [779H]

(7)I'n Pannalal Binjraj v. Union of India, [1957] S.C R
233 this Court held that a power which is discretionary is
not necessarily discrimnatory and abuse of power cannot be
easily assuned where the discretion is wvested in high
officials. The Court was al so of the view that there night
be cases where inproper execution of power will result in
di scrimnatory treatnent and injustice to the parties, but,
the possibility of such discrimnatory treatnent cannot
necessarily invalidate the legislation; and where there is
abuse of such power, the parties aggrieved are not ' without
anpl e renmedi es under the |aw and what will be struck down in
such cases wll not be the provision ~which invests the
authorities with such power but the abuse of power itself by
the authorities. [783H

(8) The attenpt of the Court should be to preserve and not
destroy. Respect for a coordi nate branch of the Governnent
as well as the presunption of constitutionality demands it.
Before a duly enacted law can be judicially nullified, it
771

must be forbidden by sone explicit restriction in-the
Constitution. The attitude of judicial humlity which this
consideration enjoins is not an abdication of the judicia
function, but a due observance of its Jlimts. A just
respect for the legislature requires that the obligation of
its laws should not be unnecessarily and wantonly  assail ed.
In determning the constitutionality of an Act, the, Court
should construe it in such a manner as to sustain it/ and
every possible presunption will be indulged in for/ that
pur pose. [785C- E]

@urhachan Singh v. State of Bonbay, [1952] S.C R 737,
Virendra v State of Punjab, [1958] S.C.R 308, Jayantila
Parshottandas v. State [1970] 11 GQuj. L.R 403. State of
Bonbay v. P. N Balsara, [1951] S.C R 682, K T. Mbopi
Nair v. State of Kerala, [1961] 3 SSCR 77 at 93 and Bid
Supply Co. v. The Union of India and Gthers, [1956] S.C R
267, referred to and expl ai ned. Pannalal Binjraj v. Union of
India, [1957] S.C R 233, referred to and di scussed.

JUDGVENT:
CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1730 of
1967.
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From the judgnent and order dated the 24th March, 1966 of
the Punjab H gh Court in CW No. 26 of 1965 and

Cvil Appeals Nos. 1751-1753 of 1967.

From the judgnment and order dated the 24th March, 1966 of
the Punjab Hi gh Court in CW Nos. 627 to 629 of 1965

V. C. Mahajan and R N. Sachthey, for the appell ant.

Shaukat Hussain, for the respondent.

The Judgnent of A N Ray, CJ., H R Khanna, A
Al agiriswam and P. N. Bhagwati, JJ was delivered by Khanna,
J. K K WMthew, J gave a dissenting Opinion.

KHANNA, J.-This judgnent woul d di spose of civil appeals No.
1730 and 1751, 1752 and 1753 of 1967 which have been filed
on certificate by the State of Punjab against a Full Bench
judgrment of the Punjab H gh Court whereby section 2 of the
East Punjab Movable Property (Requisitioning) Act, 1947
(East Punjab Act XV of 1947) (hereinafter referred to as the
Act) was struck -down on the ~ground of being violative
article 14 of the Constitution. It was further held that
section 2 /was not severable fromthe rest of the Act and the
ot her provisions of the Act were nerely ancillary to the
power s of requisitioning and acquisition of property
contained in sections 2 and 3 of the Act. The High Court
accordingly held theentire Act to be unconstitutional and
voi d.

W nmmy set out the facts giving rise to civil appeal No.
1730, because it is the conmon case of the parties that the
decision in that appeal would govern the other three appeals
al so. The respondent in civil appeal No. 1730'is the owner
of Tata Mercedes Benze truck No. 1607. On December 18, 1964
the District Mgistrate Rohtak passed an order under section
2 of the Act requiring Khan Chand respondent to place the
above truck at the disposal of the Executive Engi neer Rohtak
because the District Magistrate was of the view that " trucks
were necessary to carry road 'material for fam ne work.

772

It was also nentioned that compensation for the use of the
truck would be paid at the ratefixed by the Governnent.
The truck was thereafter taken into possession by the
District Magistrate or Decenber 19, 1964. The ~ respondent
t her eupon filed petition under  article 226 of the
Constitution in the Hi gh Court challenging the validity of
the above order of the District Magistrate. Prayer was al so
nade to declare the, provisions of the Act to be
unconstitutiona

The petition was resisted by the State of-Punjab and the
District Magi strate of Rohtak, who are the appellants before
us, and the affidavit of the District Magistrate was filed
in opposition to the petition. The petition was first
posted for hearing before a single Judge who referred it to
a Division Bench. The Division Bench, it view of the
i nportance of the matter, referred it to Full Bench. The
Ful | Bench examined the different provisions of the Act and
found that section 2 of the Act was violative of article 14
of the Constitution as it gave unfettered and ungui ded power
to the executive to interfere with the property rights  of
the citizen-, in an arbitrary manner. |f was observed that
the Act did not lay down any principle or policy for
gui dance in the exercise of the wi de discretion conferred by
it or the executive authorities. Section 2 of the Act was
accordingly, as observed earlier, held to be violative of
article 14 of the Constitution, As regards section 3 of the
Act, it was observed that it could not corn( into operation
wi t hout Section 2 being first invoked. The, other provisions
of the Act were held to be nerely ancillary to the power of
requisitioning and acquisition of property contained in
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sections 2 and 3 of the Act. As the Act was found to confer
on the Governnent arbitrary and uncontrolled power to
discrimnate both between things and persons and as the
discrimnation was wit large on the face of the Act, the
entire Act was held to be unconstitutional and void.
The Act, it may be stated replaced Ordinance V of 1947 which
had been pronulgated by the Governor of East Punjab on
Sept enber 15, 1947. The Act was first published in the East
Punj ab Governnment Gazette on Decenber 13, 1947. Accor di ng
to the preanmble it was an Act to provide for t he
requi sitioning and acquisition novabl e property. Section 2,
3, and 4 of the Act read as under
"2. (1) The State Governnment, if it considers
it necessary. or expedient so to do, nay by
order in  witing requisition any novabl e
property and may nake such further orders as
may be necessary or expedient in connection
wi-th the requisitioning
Provided that no property used for the purpose
of “religious wrship and no aircraft or
anything formng part of an aircraft or
connect ed with the operation, repair or
mai nt enance of aircraft, shal | be
requi sitioned.
(2)Where the State Government nakes any
order ,under sub-section (1), it may use or
deal' with the property in such manner as nay
appear 'to it to be expedient.
773
3.(1) The State CGovernnent may at any tinme
acqui re any novabl e property requisitioned by
it under section 2 by serving on the owner
thereof, or, where the owner is not readily
traceable or the ownership is in dispute, by
publishing inthe Oficial Gazette, a notice
stating that the saidauthority has decided to
acquire it in pursuance of this section
(2)Where a notice of ‘acquisition is ‘served
on the owner of the property or published in
the Oficial Gazette under subsection (1) then
at the beginning of the day on which the
notice is so served or published the property
shall wvest in the State Government free from
al |l encunbrances and the period of requisition
t hereof shall end.
4. The owner of any novable property
requi sitioned or acquired under this Act shal
be paid such conpensation as ' the State
Government may determ ne."
Section 5 of the Act deals with rel ease fromrequisition of
the requisitioned property. Section 6 enmpowers the State
Government to obtain information and to give directions with
a viewto requisitioning or acquiring any property or for
the purpose of determining the anobunt of conpensation
payabl e under the Act. Section 7 enables the State
Covernment to take or cause to be taken such steps and use
or cause to be wused such force as nay be reasonably
necessary for securing conpliance with any order nade under
the Act. According to section 8, the State Government may
by order notified in the Oficial CGazette, direct that any
power conferred or any duty inmposed on it by the Act shal
in such circunstances and under such conditions as nmay be
specified in the direction be exercised or discharged by
such officer as may be specified. Section 9 prescribes the
of fences and penalties under the Act, while section 10 gives
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protection to persons acting under the Act against civil or
crimnal proceedings. Section 11 repealed Odi nance No. V
of 1947.

M. Mahajan on behalf of the appellants has assailed the
judgment of the H gh Court and has argued that t he
provi sions of section 2 of the Act do not contravene article
14 of the Constitution. This contention, in our opinion, is
not well founded. The relevant provisions of the Act have
been reproduced above and froma perusal thereof we find
that the Act confers wuncontrolled power on the State
CGovernment or the officers authorised by it to requisition
any nmnovable property. The only property excluded from the
purview of the Act is one used for the purpose of religious
worship or an aircraft or anything formng part of an
aircraft or connected with the operation, repair or
mai nt enance of aircraft. No guidelines have been laid down
in the Act regarding the object or the purpose, for which
the State CGovernnent or the officers authorised by it may
consider i't necessary or expedient to requisition a novable
property. it is not even the requirenent of the Act that the
authority requisitioning novabl e property should specify in
the order the purpose for which it has becone necessary or
expedient to requisition that property. There is no
provision in the ‘Act that the power  of requisitioning
novabl e property can be

774

exercised under the Act only for a public purpose nor is
there any provision that powers under the Act can be
exerci sed only in an energency or in some speci a
conti ngency- . It is open under the provisions of the Act
for an officer authorised under the Act to requisition
novabl e property for any purpose whatsoever.  For . exanple,
it would be permissible under the provisions of the Act for
the District Magistrate, who is an officer auhorised ' under
the Act, to requisition the furniture of any one within the
district for use in the office of the District Magistrate.

Li kew se, it would be permssible for the District
Magi strate to requisition any private car which ‘may have
caught his fancy for his own use. It is not necessary to go

into the question as to whether the District Mugistrate
woul d ever use his powers under the Act for such - purposes.
Suffice it to say that there is nothing in the provisions of
the Act which makes it inperneable for a District Magistrate
to requisition novable property for any purpose whatsoever
for which he considers it necessary or expedi ent to do so.
The power conferred under the Act can be exercised not only
by the State Government but also by the officers to whom it
may be del egated by the State Governnent. There is nothing
in the Act that the officer to whomthe powers under the Act
can be del egated nmust not be below a particul ar rank. The
result is that the powers of requisitioning a  novable
property, which are of a nbst conprehensive nature, can be
conferred even upon a petty officer. No suitable nachinery
is also provided in the Act for determ ning the compensation
payable to the owner of the novable property nor does the
Act contains any guiding principles for determning t he
amount of conpensation. According to section 4 of the Act,
the conpensation to be paid shall be such as the State
CGovernment may determ ne".

The drastic and unusual features of the Act which have been
poi nt ed out above highlight the fact that the Act confers
arbitrary powers for requisitioning of novabl e property upon
the authorities wunder the Act and that no guidelines
what soever have been prescribed for the exercise of the
powers of requisitioning. The total absence of guidelines
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for the exercise of power of requisitioning of novable

property, in our opinion, vitiates section 2 of the Act.
Arbitrariness and the power to discrinmnate are wit |arge
on the face of the said provision of the Act and, in our
opinion, that provision falls within the. mschief which
article 14 of the Constitution is designed to prevent. The

fact that the inpugned Act was enacted before the com ng
into force of the Constitution would not nade any nateria
di fference. The protection afforded by article 31(5) to
pre-Constitution |laws is against the challenge on the ground
of contravention of article 31(2); article 31(5) gives no
imunity to pre-Constitution |aws fromattack on the ground
that they violate article 14 of the Constitution.

W nmmy state that the vesting of discretion in authorities
in the exercise of power under an enactnent does not by
itself entail contravention of article 14. What is
obj ecti onabl e is t he conf.er nent of arbitrary and
uncontrolled discretion w thout any guidelines whatsoever
with regard to the exercise of that discretion. Considering
the conplex nature of probl ens which have to be faced by a
nodem State, it

775
is but inevitable that the matter of details should be Ileft
to the authorities acting under an enactnent. Di scretion

has, therefore, to 'be given to the authorities concerned for
the exercise of the powers vested “in_ ‘them under an
enact ment . The ‘enactnent nust, however, ~ prescribe the
guidelines for the furtherance of  the objects of the
enactnment and it is within the framework of those guidelines
that the authorities can use  their discretion in the
exercise of the powers conferred upon them Di scretion
whi ch is absolute uncontrolled and w thout any guidelines in
the exercise of the powers can easily degenerate into
arbitrariness. When individuals-act _according to  their
sweet. wll, there is bound to be an elenent of ’'pick and
choose’ according to the notion of ‘the individuals. If a
Legi sl ature bestows such untrameled discretion’ on the
authorities acting under an enactnent, it abdicates its
essential function for such discretion is bound to result in
di scrimnation which is the negation and antithesis of the
i deal of equality before | aw as enshrined in article 14  of
the Constitution. It is the absence of any principle or
policy for the guidance of the authority concerned in the
exerci se of discretion which vitiates an enactnent and nakes
it wvulnerable to the attack on the ground of violation of
article 14. It is no answer to the above that the executive
officers are presunmed to be reasonable men who do not stand
to gain in the abuse of their power and can be ' trusted to
use "discretion" with discretion. As nmentioned on page 3 of
Parlianmentary Supervision of Del egated Legislation by John
E. Kersell, 1960 Ed.
"The point is, however, that no one ought to
be trusted with power wthout restraint.
Power can be of an encroaching nature, and its
encroachnents are usually for the sake of what
are sincerely believed to be good, and i ndeed
necessary, objectives. Throughout history the
nost terrible formof tyranny has been the
forcing on human beings of what someone
bel i eves to be good for them The imnposition
of controls on the use of del egat ed
| egislative authority, therefore, does not
i mply a deep suspicion of mal evol ent
i ntentions. Human nature, being what it is,
has to be protected against itself, and where
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power is concerned the very existence of the
possibility of restraint, as we shall see, is
a safeguard agai nst abuses in which ends nay
be used to justify means and the good in
i ntent becomes the evil in effect.”
It has been observed by this Court in the case of Shri Ram
Krishna Dalma v. Shri Justice S R Tendolkar & Os. (1)
that a statute nmay not nake any classification of the
persons or things for the purpose of applying its provisions
but nmay leave it to the discretion of the Governnent to
sel ect and classify persons or things to whomits provisions
are to apply. In determning the question of the wvalidity
or otherwise of such a statute the court will not strike
down the |law out of hand only because no classification
appears on its face or because a discretion is given to the
Government to make the selection or classification but wll
go on to exam ne and ascertain if the statute has laid down
any principle or policy for the guidance of the exercise of
di scretion by the Government inthe matter of the selection
or classification. After such
(1) [1959] SCR 279 on page 299.
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scrutiny the court wi'll strike down the statute if it does
not lay down any principle or policy for guiding the
exercise of discretion by the Government in the mtter of
sel ection or classification, on the ground that the statute
provides for the delegation of arbitrary and uncontrolled
power to the Governnent so as to enable it to  discrimnate
between persons or ‘things simlarly situate and that,
therefore, the discrimnation is inherent in the statute
itself. In such a case the court will strike down both the
law as well as the executive action -under~ such law. A
di stinction which may al so be kept in view was pointed out
by this Court in the case of Pannalal Binjraj v. Union of
India(l), which has been referred to by M. Mhajan. In
that case this Court upheld the constitutional validity of
section 5(7-A) of the Indian Inconme-tax Act, 1922 and held
that the power vested in the Conm ssioner of incone Tax or
the Central Board of Revenue to transfer income-tax cases
outside the area where the assessed resided or carried on
busi ness woul d not anpbunt to a denial of equality before the
aw. The Court in this context observed
"There is a broad di stinction bet ween
discretion which has to be exercised with
regard to a fundanental right guaranteed by
the Constitution and sonme other right_which is
given by the statute. |If statute deals with a
right which is not fundanmental ‘in character
the statute can take it away but a fundanenta
right the statute cannot take away. Wer e,
for exanple, a discretionis given-in the
matter of issuing licences for carrying on
trade, prof ession or business or wher e
restrictions are inposed on freedom of speech
etc. by the inposition of censorship, the
di scretion nust be controlled by clear rules
SO as to come wthin the cat egory of
reasonable restrictions. Discretion of that
nature nust be differentiated from discretion
in respect of matters not i nvol vi ng
fundanental rights such as transfer of cases.
An inconvenience resulting froma change of
place or venue occurs when any case is
transferred fromone place to another but it
is not open to a party to say that a
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fundanental right has been infringed by such

transfer. In other words, the discretion
vested has to be |ooked at fromtwo points of
Vi ew, viz., (1) does it adnmt of t he

possibility of any real and substantia

discrimnation, and (2) does it inmpinge on a

f undanent al right guar ant eed by the

Constitution ? Article 14 can be invoked only

when both these conditions are satisfied."
The view taken by the H gh Court in the present case, in our
opi nion, can be sustained because both the conditions laid
down above have been satisfied. There is 'every possibility
of real and substantial discrimnation under the inpugned
Act . The Act further inpinges on the fundanental right of
property.
W find it difficult'to accede to the contention that the
requi sitioning of novable property contenpl ated by section 2
of the Act is requisitioning of such property for a public
pur pose. The words "for a public purpose"” do not find a
mention. in section 2 and it is, in our
(1) (1957] S.C R 233.
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opi nion, inpernissible to construe that section in such a
way as if those words were a part of that section. To read
those words in the; section, even though those words are not
there, would for all /intents and purposes anmount to judicia
legislation. It may be nentioned that section 4 of the Land
Acqui sition Act, 1894 (Act 1 of 1894) which relates to the
acquisition of |land makes an express reference to the need
for a public purpose. Li-kewi se, section 3 of the
Requi sition. and Acquisition of |movable Property Act, 1952
(Act 30 of 1952) purpose for which property could be
requi sitioned. If the purpose. Rule 75A of Defence of
India Rules framed under section 2 of Defence of India Act,
1939 (Act 35 of 1939) al so specified the purpose for which
property could be requisitioned. It the purpose for which
property can be requisitioned ‘under the Act had been
specified by saying that it should be a 'public purpose’ or
sonme ot her specified purpose, it mght have been possible to
sustain section 2 as was done by the Gujarat Hi gh Court in
Jayantilal Parshottandas v. State of . Gujarat, (1) but _as
poi nted out above, we find no specifications of any purpose
at all in the section.
It would be wong to assune that there is an elenment  of
judicial arrogance in the act of the courts-in striking down
an enactnent. The Constitution has assigned to the courts
the function of determ ning as to whether the | aws made by
the legislature are in conformty with the provisions of
t he, Constitution. in adjudicating the constitutiona
validity of statutes, the courts discharge an obligation
whi ch has been inposed upon them by the Constitution. The
courts would be shirking their responsibility if they
hesitate to declare the provisions of a statute to be
unconstitutional, even though those provisions are found to
be violative of the articles of the Constitution. Articles
32 and 226 are an integral part of the Constitution and
provide renedies for enforcement of fundanmental rights and
other rights conferred by the Constitution. Hesitation or
refusal on the part of the courts to declare the provisions
of an enactnent to be unconstitutional, even though they are
found to infringe the Constitution because of any notion of
judicial humlity would in a | arge nunber of cases have the
effect of taking away or in any case eroding the renedy
provided to the aggrieved parties by the Constitution
Abnegation in nmatters affecting one’s own interest may
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sonetinmes be comendabl e but abnegation in a matter where
power is conferred to protect the interest of others against
nmeasures which are violative of the Constitution is fraught

with serious consequences. It is as much the duty of the
courts to declare a provision of an enactrment to be
unconstitutional if it contravenes any article of the

Constitution as it is theirs to uphold its validity in case
it is found to suffer fromno such infirmty.

W may now refer to the other cases relied upon by M.
Mahaj an. I n Harishankar Bagla & Anr. v. The State of Madhya
Pradesh(2), this Court upheld the validity of sections 3, 4
and 6 of the Essential Supplies (Tenporary Powers) Act,
1946. It was observed that the Legislature nust declare the
policy of the law and the |legal principles which are to
control given cases and nust provide a standard to gui de-
(1) «@ujrat Law Reporter 403

(2) [1955] 1 S. C R 380.
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The officials or the body in power to execute the law. This
Court in that context exam ned the various provisions of the
Essential - Supplies (Tenporary Powers) Act, 1946 and found
that the Legislature had |aid down such a principle in the
Act and that the said principle was the maintenance or
i ncrease in, supply of essential comodities and of securing
equitable distributionand availability at fair prices. The
preanbl e and the body of the sections of the aforesaid Act,
it was observed, sufficiently fornulated the |1egislative
policy and the anbit and the character of the Act. Thi s
case can, hardly be of any assistance to the appellants
because, as woul d appear fromthe above, the Legislature has
not declared the policy of the |aw and the | egal  principles
which are to govern the authorities inthe exercise of the
discretion vested in themunder the Act with which. we are
concerned in the present case.

Anot her case referred to on behalf of the appellants is Sr
Ram Ram Narain Medhi v. The State of Bonbay(1l) wherein the
constitutional validity of “the Bonbay Tenancy and
Agricul tural Lands (Anendnent) Act, 1956 was assailed. This
Court on exam ning the provisions of the Act found that the
Legislature had laid down the policy of the Act ~in the
preanbl e and enunci ated the broad principles in sections 5,
6 and 7 of the Act. The Court accordingly canme to the -con-
clusion that the Act had not conferred uncontrolled power on
the State Governnent to vary the ceiling area of the
econom ¢ holding. The Court in this context observed that
wher e the Legislature settles the policy and br oad
principles of the |egislation, there could be no bar agai nst
leaving the matters of detail to be fixed by the executive
and such delegation of power could not vitiate the
enact nment . This case again can be of no held to the
appel l ants because, as would appear from the above, the
Legi sl ature has not settled the policy and broad Principles
of the legislation in the inmpugned Act in the present case.
The | ast case to be relied upon on behalf of the appellants
is that of P. J. Irani v. The State of Madras(2). In that
case the constitutional validity of section 13 of the Madras
Buil dings (Lease and Rent Control) Act, 1949 wunder which
exenption could be granted to a building or class of
buil dings fromthe operation of all or any provision of the
Act was assailed on the ground that the said section
violated article 14 of the Constitution. This Court upheld
the wvalidity of that section on the ground that enough
gui dance was afforded by the preanble and the operative
provi sions of the Act for the exercise of the discretionary
power vested in the Governnment. It was observed that the
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power tinder section 13 of the aforesaid Act for exenpting
any building or class of buildings was to be exercised in
cases where the protection given by the Act caused hardship
to the landlord or was the subject of abuse by the tenant.
As the provisions of the inpugned Act in the present case do
not afford any qguidance for the exerci se of the
di scretionary power, the above case, in our opinion, cannot
be of nmuch assistance to the appellants.
There is no merit in these appeals which accordingly fai
and are dism ssed with costs. One set of hearing fee.

(1) [21959] 1 Supp. S. C R 489.

(2) [1962] 2 S. C R 169,
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MATHEW J. The ultinmate question in these appeals is whether
the provisions of s.2 of the East Punjab Movable Property
(Requi sioning) Act, 1947  (East Punjab Act XV of 1947),
hereinafter referred toas the Act, violate article 14 of
the Constitution and are, therefore, bad.

Sections 2,3,4 and 5 of the Act provide

"2. Requisitioning of novable property.-(1) The State
Covernment, if-it considers it necessary or expedient so to
do, may by order in witing requisition any novabl e property
and may make such further orders as may be necessary or
expedi ent in connection with the requisitioning

Provided that no property used for the purpose of religious
worship and no aircraft or anything formng part of an
aircraft or connected with the operation or mai ntenance of
aircraft, shall be requisitioned.

(2)Where the State Government makes any order under sub-
section (1), it may use or deal with the property in such
manner as nay appear to it to be expedient.

3. Power to acquire requisitioned property.-(1) The State
CGovernment nmay at any time acquire any -novable property
requi sitioned by it under section 2 by serving on the ' owner
thereof or, where the, owner is not readily traceable or the
ownership is in dispute, by publishing in the Oficial
Gazette, a notice stating that the said authority has
decided to acquire it in pursuance of this section

(2)Were a notice of acquisition is served on the owner of
the property or published in the Oficial Gazette under sub-
section (1) then at the begi nning of the day on which the
notice is so served or published the property shall vest™ in
the State Governnent free all encunbrances and the period of
requi sition thereof shall end.

4. Payment of compensation.-The owner of any novable pro-
perty requisitioned or acquired under this Act shall be paid
such compensation as the State CGovernment may determ ne

8. Del egati on of functions.-The State CGovernnment. may by order
notified in the Oficial Gazette, direct that . any  power
conferred or any duty inposed on it by this Act shall in
such circunstances and under such conditions, if any, as may
be specified in the direction be exercised or discharged by
such officer as may be go specified".

The Act is a pre-Constitution Act. As the provisions  of
s.299(2) of the Government of India Act, 1935, did not
apply, the Act was a perfectly valid one when it was
enacted. And, being an existing law, the Act is not |liable
to be challenged on the scope that it violates the
fundanmental right under article 31(2) (see article 31(5) ).
In other words, it was not necessary for the Act to have
expressly
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stated that the requisition of novable property could only
be for a public purpose and to have fixed the anmount of
conpensation or the principles therefore.
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The question, therefore, is whether the H gh Court was right
in holding that s. 2 of the Act is violative of article 14,
of the Constitution and in striking down the whole Act for
the reason that s. 2 is not severable fromthe rest of the
provi sions of the Act.

Let ne take s. 2 and see whether the provisions thereof in
any way violate article 14. That section confers power on
the State Governnent if it considers it necessary or
expedient so to do to requisition any novable property by an
order in witing. The section does not state the purpose
for which any novabl e property could be requisitioned. The
Hi gh Court has, therefore, held that an unlimted discretion
has been given to the State Governnment wi thout any guideline
to requisition novable property and that would lead to
discrimnation in the exercise of the power.

I think it inpossible for anybody to read the section as
conferring a power to requisition any novabl e property for a
purpose other _than -a public purpose. W nust test the
validity of the section with reference to its terns and not
what an officer to whomthe State Government del egates the
power under s. 8 might do in his Quixotic vagaries. The
illustrations of what a District Mgistrate mght do in his
fancy mi ght perhaps have sone relevance to test the validity
of the power of del egation conferred under s. 8 on the State
Government but it has absolutely no rel evance when we arc
considering the validity of s.2 where we are concerned only
with the power conferred on the State Governnent.

It it quite immaterial that the section does not
specifically say for what purpose the power of " requisition
of novable property  could be exercised. | should have
t hought that nothing hinges upon the presence or absence of
such phrases as 'public interest’, 'public good or  'public
pur pose’ . The, substance is the sane whet her t he

| egi sl ature says 'deal with the problem ™ or says 'deal with
the problemin the public interest’ or 'exercise the | power
for public good or 'for public purpose’. Courts and
parties all assune that the legislature always want s
protection of the, public interest, to serve public / cause
and do things for public good or to exercise powers for
public purpose and always intends that administrators act
justly and reasonably whether the | egislature says so in the
statute or not (see, Kenneth Cul p Davis, "Admnistrative Law
Treatise", (1958) vol. 1, p. 87). Every legislative body
nust be presuned to favour the true, the good and above al
the public interest and public good and whether it says so
or not is of absolutely no consequence. Could any court
have said or could any court say for that matter, on reading
the section, that the power conferred on (the State
Government could be exercised for any private purpose?
Covernment exists and its only title to exist is its /claim
to advance the public good and serve the public “interest.
So when the section said that the, State CGovernment, if it
considers, it necessary or expedient so to do, may by an
order in witing requisition any noveable property, it —can
only mean, when it considers it necessary or expedient so to
do in public interest or for public good or purpose. That
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is inmplied in the section. Nobody could or would, in the
year of our Lord 1973, read the section in any other manner.
"The purpose for which a power is given may not be specified
in the enabling Act, but that does not necessarily prevent
the Court frominferring the purpose and holding that the
power has been abused"(1).

Grant of discretionary power has been upheld in severa
cases by this Court on the ground of the high standing of
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the body or authority upon which the power was conferred.
In GQurbachan Singh v. State of Bonbay(2) Mikherjea, J.
uphel d the power of externnent conferred on the Conm ssioner
of Police, inter alia on the ground that-
"... This power 1is vested not in m nor
officials, but in top-ranking authorities |ike
t he Commi ssioner of Income Tax and the Centra
Board of Revenue, who act on the information
supplied to themby the Incone-tax officers
concerned. "
In Virendra v. State of Punjab(3), Das, CJ.
said :
" In the first place, the discretion is
given in the first instance to the State

CGover nirent itself and not to a very
subordinate officer like the licensing officer
as was done in Dwarka Prasad’'s Case.... It s

true that the State Government nmay del egate
the power to any officer or person but the
fact that the power of delegationis to be
exercised by the State Governnent itself was
some saf eguard agai nst the abuse of this power
of del egati on".

In short, it appears to ne that the vesting of the
di scretionary power in a State Govt. or in a high public
dignitary is a guarantee that the power will be exercised on

the basis of a reasonable standard for the purpose intended
by the | egislature.

Wth the proliferation of the functions of the State, it has
become necessary to vest wi de -discretionary powers upon
adm nistrative organs of the State. A npdern State cannot
be carried on wthout vesting w de  admnistrative or
di scretionary powers on public functionaries. Oten.it 1is
practically wuseless to | odge power in a public functionary
wi thout giving hima |arge nmeasure of discretion, for, the
situations which mght arise in public affairs are
nultifarious and very often unpredictable and unforeseen

There is always a potential  danger in vesti ng any.
di scretionary power in any person as it is liable 'to be
abused or exercised in a discrimnatory manner, however much
t he legislature mnmight try to hedge the power wi-th
saf eguar ds.

I think that the expression "necessary or expedient” used in
the section is sufficient to give an adequate guidance to
the Governnent when read in juxtaposition with the inplied
purpose of the confernment of the power. ’'Necessary’ neans
"what is i ndi spensabl e, needful or essential " and
"expedi ent, neans "useful for effecting a desired result,
fit or suitable for the purpose”". One has to appreciate the
fact that the legislature, while |aying down the policy or
principle, is bound to

(1) See Hood Phillips, "Constitutional and Administrative
Law'. pp. 623-24.

(2) [1952] s.C. R 737.

(3) [1958] S. C. R 308.
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keep in nmind the nature of the problens that is to be
tackled by the State Government. A variety of factors and
circunst ances arise for consideration in deciding whether a
particul ar novabl e property should or should not be
requi sitioned. The legislature rightly appears to have
decided that it would not serve the purpose if it were to
define and describe all the relevant factors which have to
be taken into account for requisitioning any novabl e

property.
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Section 3(1) of the Essential Comodities Act, 1955, reads

" 3(1) If the Central Governnent is of the opinion that it
is necessary or expedient so to do for maintaining or in-
creasi ng supplies of any essential commodity."

Section 3(1) of the Essential Supplies (Tenmporary Powers)
Act XXI'V of 1946 provi des:

"3 (1) The Central CGovernnent, so far as it appears to it
to be necessary or expedient for nmintaining and increasing
supplies of any essential commodity.

In all these provisions the Central Covernment on which the
power is conferred has to decide as a condition-precedent
whet her, it is necessary or expedient to exercise tile power
in relation to the purpose sought to be attained and the
| egi sl ature, having regard to the nature of the power and
the purpose to be attained, had thought it fit to | eave the
exercise of the power flexible to attain the object and
advi sedly used the expression "necessary or expedient" for
that purpose. VWhet her a particular requisitioning is
expedi ent /- for a particular purpose or not nmay require nany
factors. ‘and shades of considerations to be taken into
account. 1t was not necessary for the legislature to supply
the State Government with a nore specific formula for its
gui dance where flexibility and adaptation to infinitely
vari abl e condi tions constitute the essence of the
| egislative schenme. | think the expression "necessary or
expedient” read in conjunction with the purpose inmplied in
the section, nanely, public interest” or - purpose, does
canal i se the exercise of the power and di scretion to be used
by the Governnent(1).

It is not contrary to the rule of |aw that powers should be
vested in public officers for perform ng public functions.
What the rule of law requires is that any abuse of power by
public officers should be subject to the control of courts.
In State of Bonbay v. P. N Balsara, (2) one question ' which
fell for consideration was  whether~ the provisions of
sections 52, 53 and 139(c) of the Bonbay Prohibition Act
(Act 25 of 1949) were valid. Section 52 (of this Act
enpower ed an aut horised officer to grant |icences, permts,
etc. in cases not specifically provided for; ~section 53
dealt with the formin which and the conditions under which
licences, etc., may be granted and s. 139(c) stated that the
State CGovernnent may by general or special order exenpt  any
person or class of persons or institution or class of
institutions fromthe observance of all or any

(1) See Jayantilal Parshottandas v. State (1970) 11 Qj.
L. R 403.

(2) [1951] S. C R 682.
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of the provisions of the Act or any rule, regulation or
order made thereunder. The Hi gh Court of Bonbay held /'these
sections to be bad as they did not provide any gui dance for
the exercise of the powers. This Court, in appeal, held the
sections to be valid by saying

"A legislature while | egi sl ating cannot
foresee and provi de for al | future
contingencies,. and s. 52 does no nore than

enable the duty authorized officer to neet
contingencies and deal with various situations
as they arise. The sane considerations wll
apply to sections 53 and 139(c)".
In enacting a general law it is not possible to foresee
every situation or to envisage every contingency and to
provide specially for it by excluding the operation of the
law wholly or in pan in respect of such situations or such
conti ngenci es. Power is, therefore, conferred by statutes




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 19

on the executive to exenpt persons or bodies fromall or any
of the provisions of an Act.

There is nothing unreasonable in granting a power to neet
unforeseen situations. |If there are no guidelines for the
exercise of the power, the vesting of the power in a
functionary need not be down. The unreasonableness is to be
found in its exercise and not in its existence. | am aware
that in K '1'. Mopit, Nair v. State of Kerala(l), the
Court without, referring to the viewtaken in State of
Bonbay v. F. N Balsara(2) struck down s. 7 of the
Travancore Cochin Land Tax Act, 1955, which gave power to
the State Governnent to grant exenption from paynent of |and
t ax. I need only say that one can visualise severa

contingencies |ike drought, pestilence, etc. in whi ch
exenption fromtax would be reasonabl e.

In Bidi Supply Co. v. The- Union of India and Others(3) the
majority judgment held that s.-5(7A) read with s. 22(2) of
the, Indian Income Tax Act, 1922, did not authorise an
omi bus transfer of cases and consequently, it was not
necessary to consider the constitutional validity of s. 5
(7A) as the Incone-tax authorities had, by an illega

executive order picked out the petitioner and transferred
all his cases by an-omibus order unlimted in point of
time. The order ‘was clearly discrimnatory as it was
cal cul at ed to inflict considerable I nconveni ence and
harassnment on the petitioner. Bose, J. concurred in the
result but held s. 5(7A) of the Indian1ncone Tax Act was
ultra vires as offending articles 14,

In Pannalal Binjraj v. Union of 1ndia(4) it was. held that
the herassnent and inconveni ence caused to an assessee by
transfer of his case was not conclusive, that the right to
be assessed in a particular locality was not an  absolute
right but subject to the exigencies of tax collection and
that even if there is a possibility of discrinmnatory treat-
ment of persons falling w thin the, same group or category,
such possibility cannot necessarilyinvalidate the piece of
| egi sl ati on. The Court said ‘that a power which is
di scretionary is not necessarily

(1) [1961] 3 S.C. R 77,93. (2) [1951] S.C.R 682.

(3) [1956] S.C.R 267. (4) [1957] S.C. R 233.
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di scrimnatory and abuse of power cannot be easily assumed
where the discretion is vested in high officials. According
to the Court there is a presunption that public officials
will discharge their duties honesty and in accordance  with
the rules of law, that unless the contrary were shown, the
adm nistration of a particular |aw would be done not "wth
an evil eye and unequal hand." The Court was of the  view
that there nmight be cases where inproper execution of = power
will result in discrimnatory treatnment and injustice to the
parties, but, the possibility of such di scrim natory
treatnent cannot necessarily invalidate the |legislation and
where there is an abuse of such power, the parties aggrieved
are not w thout anple renedi es under the, |aw and what = wil|

be struck down in such cases will not be the, provision
whi ch invests the authorities with such power but the abuse
of the power itself. The Court said that there is a

distinction between a discretion which has to be exercised
with regard to fundamental rights guaranteed by t he
Constitution and ordinary rights given by statutes and that
di scretion vested in a functionary has to be | ooked at from
two points of view, nanely, "(1) Does it admt of the
possibility of any real and substantial discrimnation, and
(2) Does it inpinge on a fundamental right guaranteed by
t he. Constitution and that article 1-4 could be invoked
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only if both these conditions were satisfied". Article 14
confers a fundanental right, nanmely, the right to equality
before the law. it is difficult to see why it is necessary
for a person asserting that right to prove that another
f undanent al right has been violated. The- concept of
equality before the |aw does not vary with tile nature, of
the right in issue. 1In other words, whether the right at
stake is fundanental or not, is quite imuaterial when we are
consi dering the question of equality before the |aw.

Be that as it may,, this ruling, | think, is an authority
for two propositions : (1) that even if a power is
di scretionary, it need not necessarily result in a

discrimnatory exercise of it and (2) that even if no
guidelines are laid down for the exercise of discretionary
power, the section which confers the power need not be
struck down but only the actual exercise of power under it
whi ch i s unreasonabl e ordi scria natory.
Dealing with the Equality Clause in the Constitution of the
U S. A Professor WIllis has said : (1)
"Per haps the best view on the subject is that 'due process’
and ’'equality are, not violated by the nere conference of
ungui ded power, but only by its arbitrary exercise by those
upon whom conferred (see Plymouth Coal Co. v. Pennsylva-
nia(1914) 232 U.S. 531".
The theory behind thi's propositionis 'that although the
conferment of discretionary power wi thout —guideline nmight
result in its being exercised in a discrimnatory manner, no
one will presune that it will be so exercised.  On the other
hand, the presunption is that public functionaries wll
adm ni ster the law properly. Courts do not strike down
(1) WIlis, "constitutional Law' pp. 586-87.
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a provision in a statute on the assunption that the ' person
i nvested with power under it woul d exercise it "with an evi
eye and unequal hand". The heart of the matter is that in
such a case the law itself is not bad, because it is capable
of being admnistered in an inpartial and reasonable nanner

as this case illustrates. So long as courts are  open in
this country and the doctrine of abuse of power is 'there,
there need be no apprehension that —any power wll be

exercised arbitrarily or in a discrimnatory manner nerely
because the power s apparently capable of being SO
exercised. It is perfectly open to the State Governnent or
an honest officer to whomthe power is del egated to exercise
it in a reasonable and nondi scrim natory nmanner. Wiy then
should the court be anxious to strike down the law ? The
court’s power is properly invoked if a person is actually
aggrieved by the exercise of the power under the |aw We
should not exercise our power to strike down . a law on
hypot heti cal considerations of what a bad officer mght do.
In determining the constitutionality of an Act, “we would
construe it in such a manner as to sustain it and | every
possi ble presunption will be indulged in for that purpose.
Qur attenpt must be to preserve and not destroy. Respect
for a coordinate branch of the Government as well as the
presunption of constitutionality demands it. Before a duly
enacted law can be judicially nullified, it nust be
forbi dden by some explicit restriction in the Constitution

Qur duty of deference to those who have the responsibility
for making the |laws has great relevance in this context.
The attitude of judicial humlity which this Consideration
enjoins is not an abdication of the judicial function. It
is a due observance of its limts. As Marshall said : "No.
guestions can be brought before a judicial tribunal of
greater del i cacy t han t hose whi ch i nvol ve t he
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constitutionality of legislative acts". And, as laid, a
j ust respect for the legislature requires t hat t he
obligation of its laws should not be wunnecessarily and
want onl y assail ed.

If the power which is conferred on the State Governnent
under 2 of the Act is valid, | see no objection to that
power being delegated. cannot assune that the State
CGovernment will del egate the power without due regard to the
status of the delegate in the official hierarchy. W have
not been referred to any case where it has been held that
wi de discretionary powers are bad for the reason that the
State or any other body on which they have been conferred
has power to del egate themto another body or person

The Hi gh Court has not passed upon the question whether the
District Magi strate, ~in requisitioning the truck in
guestion, was acting in an-unreasonable or a discrimnatory
manner or the requisition of the truck was not for a public
pur pose. | think that the requisition of the truck by the
District 'Magistrate was for a public purpose and that his
action in so doing was perfectly reasonabl e.

No other  _reason has been given by the H gh Court for
declaring the provisions of s. 2 of the Act to be invalid.
If section 2 is not- invalid for the reasons given by the
H gh Court, the ground on which the other provisions of the

Act were struck down by the Hi gh Court will not survive.
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In ny view, the provisions of s. 2 do not violate article,
14 and are not invalid for that reason. | uphold the action

taken by the District Magistrate and would all ow the appeal s
with costs.

ORDER
In accordance with the decision of the majority, the appeals
are dism ssed with costs. One set of hearing fee
V. P. S Appeal s di sni ssed.
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