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ACT:

Land Hol di ng--Notice of Assessnent-- Determ nation of annua
val ue- Constitutional wvalidity of enactnment- U P. Large,
Land Hol di ngs Tax Act, 1957 (U. P. 31 of 1957), ss. 7 (2),
5 (1)-Constitution of India, Arts. 14,19 (1) (b), 31, Sch
VIil, List Il, Entry 49.

HEADNOTE

This petition challenged the constitutional validity of a
noti ce of assessment served under s.7 (2) of the U P. Large
Land Holdings Tax Act, 1957. The 'High Court! had found
against the petitioner. H s case was that the relevant
provisions of the Act were unconstitutional as the /State
Legi slature was inconpetent to pass the Act, that - the Act
violated Arts. 14, 19 and 31 of the constitution and that
the rates fixed by the State Government under s. 5(1) of the
Act were invalid as being contrary to that section. The
i mpugned Act has since been repealed by the U P. |nposition
of ceiling of Land Hol dings Act, 196 1, with effect fromthe
30th June, 196 1.

Hel d, that the contentions were w thout substance and the
petition rmust fail.

The cardinal rule of interpreting the words used by the
Constitution in conferring |legislative power was that they
nmust receive the nost |iberal construction and if they are
words of wide anplitude the construction nust accord wth
it. If a general word was used it nust be so construed as to
extend to all ancillary or subsidiary matters that can be
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reasonably included in it. So construed, there could be no
doubt that the word land’ in Entry 49, List 11, 7th Schedul e

i ncl udes al | | ands, whet her agricul tural or non-
agricul tural . Since the inmpugned Act inposed tax on |and
holdings, it was wthin the conpetence of the State

Legislature and its validity was beyond chal |l enge.

Navi nchandra Nafatlal, Bonbay v. Comm ssioner of Incone-tax,
[1955] 1. S.C.R 829, and United Provinces v. M. Atiga
Begum [1940] F. C. R 110, referred to.

The word "may’ in s.5(1) of the Act could not in the

221

context mean shall or nust’. VWhile prescribing the maximm
l[imt of the nmultiple which could not be exceeded, that
section rightly left it to the discretion of the State
CGovernment to adjust it suitably to local requirenent and
the quality of the land involved. The notification issued
the State Governnment under s. 5(1) nust, therefore, be held
to have conmplied with the statutory requirements prescribed
t herefor.

It is nowsettled aw that a taxing statute can be challe-
nged on the ground that it infringes a fundanental right
guaranteed by the Constitution.

Mohanmmad Yasin v. Pown Area Committee, Jal abad, [1952] S. C.
R 578, State of Bombay v. United Mdtors (India) Ltd. [1953]
S. O R 1069, The /Bengal Immunity Conmpany Ltd. V. State of
Bi har, [1955] 2 s C R 603, Ch. Pika Ranji.v. State of U
P. [1956] S. C. R 393 and Balaji v Income tax Oficer
[1962] 2 S. C. R 983, relied on

Ranmjilal v. Income tax Oficer, [1951]1 S. C. R 127 and L.
H Jankhani v. Union of India, [1955] 1 S C. R 769,
considered M Cullock v. Mryland, [1819] 4 L. ed. 579,
referred to.

Therefore, a taxing statute can be chall enged under Art. 14
if it purports to inpose on the sane class of property,
simlarly situated an incidence of taxation which leads to
obvi ous inequality.

The legislature can freely choose its objects of taxation
fix the rate and classify persons and properties ‘for/ that
purpose, and the classification, if rational, cannot be
chall enged nmerely because the rates are different for
different classes or objects. But if the taxing status
contravenes Art. 14 of the Constitution in —its operation
the Courts are free to interfere. Simlarly if it provides
no machi nery or procedure for the recovery or assessnent ~ of
the tax, so that the- inposition partakes of the character
of a purely adnministrative affair, the statute can, in a
proper case, be challenged under Art. 19 (1) ( f)-

A taxing statute that affects no fundamental rights neets
the requirenent of Art. 31 (1). Article 31 (2) can have no
application to such a statute even though the tax nmay be
excessive and nmay ultimtely lead to the loss- of the
assessee’s property. This is evident fromthe provisions of
Art 31 (2A) and 31 (5) (b) (i),

Section 5 (1) of the inmpugned Act did not confer no
unbettered power on the State Governnent so as to contravene
Art. 14 and 19 (1) ( f ) of the Constitution

222

No taxing statute can be said to be a colourable |egislation
simply because the tax it levies is excessive. The plea of
colourable |egislation can succeed only when the relevant
circunstance are strong enough to justify the inference that
it is so and so it anpbunts to a fraud.

K. T. Moopil v. State of Kerala, held in applicable.
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JUDGVENT:

ORI G NAL JURISDICTION : Petition No.327. of 1. 960.

Under Article 32 of the Constitution of India for
enf orcenent of Fundanental Rights.

J. P. CGoyal for the Petitioner

K. L. Msra, Advocate-General for the State of Utar
Pradesh, C. B. Aggarwala, K S. Hajela and C P. Lal for
t he Respondents.

1962. April 4. The Judgnment of the Court was delivered by
GAJENDRAGADKAR, J.--The petitioner Raja Jagannath Baksb
Singh was a Talugadar of Rehwan Estate in District Ra
Bareli, under the U P. Zam ndari Abolition and Land Reforns
Act (U P. Act 1 of 1951), the petitioner’s Zam ndar
property vested in the State Governnent, and the groves and
other agricultural land were left with the petitioner as a
Bhum dar under the-said Act. |n 1957, the U P. Legislature
passed ~the U P. Large Land Holdi ngs Tax Act (No. XXXI of
1957) (hereinafter called the Act) and under section 7(2) of
the Act the petitioner was served with a notice along with a
provi si onal assessnment of ‘the annual value of the land in

his possession for the year 1365 fasli. Similar notices
were served on the petitioner subsequently for the vyears
1366 and 1367 fasli. In response to the said notices, the

petitioner filed /'hisreturns and objected to the annua
value of the land calculated by the assessing authority.
After the petitioner received notices for the years 1365 and
1366 fasli,

223
he filed wit petition in the Allahabad High Court
challenging the validity of the said notices on the ground
that the material provisions of the. Act on which the said
noti ces were based ultra vires and unconstitutional. These
wit petitions were nunbered 3146 of 1958 and 1354 of 1959
in the said H gh Court. Several other wit petitions bad
also been filed by other assesses challenging the validity
of the Act, and the whol e group of these petitions was heard
together by the Allahabad Hi gh Court. |In substance, the
pl eas, nade by the petitioners challenging the validity of
the Act were rejected by the H gh Court and it was held that
the Act was valid and constitutional, vide Qudh Sugar MIlIs
Ltd., Hargaon v. State of U P. (1). Thi-s— deci si on~ was
pronounced on the 12th of Cctober, 1959.
On the 22nd Novenber, 1960, the petitioner filed three
petitions in this Court under Art. 32 of the Constitution
These petitions were Nos. 325, 326 & 327 of 1960. These
three petitions were directed agai nst the notices served on
the petitioner for the years 1365, 1366 and @ 1367 fasl

respectively. Qut of these petitions, the first. two were
di smi ssed on the ground that they were barred by
resj udi cat a. It is common ground that after the “Allahabad

High Court dismissed the petitioner’s wit petitions, he
applied for and obtained a certificate fromthe said  Hi gh
Court to appeal to this Court, but he failed to deposit the
necessary security for printing charges as required by the
rules of the Allahabad H gh Court, and, in consequence, on
the 9th August, 1960, the certificate granted to him was

cancel | ed. That is how the two wit petitions which
purported to challenge the validity of the notices served on
the petitioner for the two years 1365 and 1366 fasli were

held to be barred by res judicata. On the petitioner’'s wit
petition No. 327 of 1960 which is concerned

(1) Al.R 1960 All. 136.

224

with the assessment for the year 1367 fasli, rule was
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ordered. to be issued by this Court and it is on this rule
that the present petition has cone for final disposal before
us today. This wit petition is confined to the assessnent
levied on the petitioner for the year 1367 fasli
It appears that for the relevant year a notice has been
served on the petitioner under s. 7(2) of the Act and a tax
of Rs. 15,838/ 92 nP was assessed on his total holding of
1152A-11B-1B with a valuation of Rs. 44,464/ 88nP. After
hearing the petitioner, the Assessing Authority has decided
that the anount recoverable fromthe petitioner by way of
t ax for the relevant vyear is Rs. 14,882/86nP. The
petitioner contends that since the Act is unconstitutional
it is not open to respondent No. 1, the State of U P. and
respondent No. 2, the assessing authority to claimthe said
tax from himon his holding.
The petitioner’s case is that the relevant provisions of the
Act are unconstitutional because the U P. Legislature was
not conpet ent to pass the ‘Act. He al so cont ends
alternatively that the said Act violates the fundanenta
ri ghts guaranteed by Articles 14, 19 and 31 and as such, is
voi d. According to him the rates fixed by the State
CGovernment in pursuance of the authority conferred on it by
section 5(1) of the Act, are invalid because in fixing the
said rates, the State CGovernment has not complied with the
provisions of the 'said section. Broadly stated, it is on
these three grounds that the wvalidity of the Act is
chal | enged. These grounds are deni ed by the respondents and
it has been alleged by themthat the U P. Legislature was
conpetent to pass the Act, that the Act does not violate the
fundanental rights guaranteed by Articles 14, 19 and 31 and
that the rates have been fixed in accordance wth the
provi sions of s. 5(1) of the Act.

225
Before. dealing with these. contentions, it is necessary to
consider briefly the schene of the Act.
The Act has been passed because the Legis-lature thought it
expedient to provide for the inposition and collection of a
tax on large land hol dings. Section 28 of the Act repeals
the earlier U P. Agricultural Income Tax Act, 1948. /It may
The pointed out that this Act itself has been subsequently
repeal ed by section. 45 of the U P. lnposition of Ceiling
of Land Hol di ngs Act 1961 (1 of 1961) as fromthe 30th June,
1961, so that as fromthe 30th June, 1961, this Act “is no
| onger in force.
Under the Act, ,land" neans |and, whether assessed to  |and
revenue or not, which is held or occupied for a  purpose
connected with agriculture, horticulture, animl ~husbandry,
pisciculture or poultry farmng and includes  uncultivated
land held by a |and-holder as such [s. 2 (15)]; and /acc-
ordi ng to S. 2(16), ' ,land-hol der" neans (i) an
intermediary, where the land is in his personal cultivation
or is held as sir, khudkasht or grove and (ii) any | other
person who hol ds or occupies |and otherwi se than as-(a) an
asam, (b) a sub-tenant, (e) a tenant of sir, or (d) a
sirtan, and includes a nmanager or principal officer, as the
case mmy be. These two definitions give an idea as to the
property over which the Act purports to inpose a tax and as
to the person fromwhomthe tax is recoverable. Section 4
defines a "land-holding". It provides that "I and-hol ding"
means the aggregate of all land held or occupied on the
first day of July each year by a | and-hol der, whether in his
own narme or in the nane of any nmenber of his famly, and al
such land shall be deemed to formpart of the land holding
of such land-holder. Wth the rest of the section we are
not concerned in the present petition. It is the |I|and-
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hol di ng thus defined which is the subject matter of taxation
i mposed by s. 3. Section 3(1) provides that there shall
save as hereinafter provided, be

226

charged |l evied and paid, for each agricultural year, on the
annual value of each land holding, a tax, hereinafter called
the "Holding Tax" at the rates specified in the Schedule.
The proviso to s. 3 makes it clear that no such tax shall be
charged on , any land holding the area whereof does not
exceed 30 acres. Sub-section (2) enpowers the State CGovern-
ment to exenpt or remt in whole or in part, for such period
as it may think fit and as often as it may consider
necessary, the holding tax chargeabl e under sub-section (1)
in respect of any class or classes of |and hol dings as nay
be prescribed. Under sub-section (3) the land covered by
building with the area appurtenant thereto which does Dot
exceed five acres, shall be excluded in conputing the area
of land under the proviso to sub-section (1). The Schedule
prescribes the rates of the Holding Tax. No tax is |evied
up to Rs. 3,600/- of annual val uation. Wien the annua
val uation _exceeds Rs 3,600/the rate is prescribed on a
graded scale beginning with 5nP in a rupee when the annua
valuation is between Rs. 3,600/- to Rs. 5,000/- and ending
with 60 napes in a rupee where the annual valuation exceeds
Rs. 30,000/-. The/internediate rates are 10 nP in a rupee,
25nP in a rupee and 40nP in a rupee and they are prescribed
for where the annual valuation is between Rs. 5, 001/- to Rs.
10,000/-, Rs. 10,001/-to Rs. 20,000/-and Rs. 20,001/-to Rs.
30, 000/ -respecti vel y. Thus, reading section 3 and the
Schedul e together, it follows that where the annua
val uation of the | andhol ding exceeds Rs. 3,600/-, tax is
| eviabl e at a graded scale and is recoverable fromthe |and
hol der, subject to conditions (a) & (b) specified in the
Schedul e.

Section 5(1) provides for the deternmination of the annua

value. It lays down that the annual value of a |and hol di ng
shall be deenmed to be an anobunt equal to the rent payable
for the land or |ands included therein nultiplied’ by such
mul tiple

227

not exceeding 12-1/2 as may be prescribed and  different
multiples may be prescribed for different districts or
portions of districts or for different classes of  |ands
included in a land holding. Section 5(2) provides that for
the purposes of sub-section (1), the rent payable shall be
deened to be an anount calculated at the sancti oned
hereditary rates applicable to the land or |ands included in
the land holding and where there are no sanctioned heredi-
tary rates, on such principles as may be prescribed,
provided that the State Governnment may, where such /'rates
were sanctioned prior to the first day of July, 1927,
enhance the rates by such percentage not exceeding fifty as
may be specified by notification in the Oficial Gazette and
different percentages nmay be specified for the different
classes of lands and for different areas of Uttar Pradesh.
The schene of taxation evidenced by sections 3, 4 and 5 is
thus clear. Wiere the area covered by a land holding
exceeds 30 acres, the tax is leviable, The tax is leviable
at the rates prescribed by the Schedule and the rates
prescribed by the Schedule are fixed by a reference to the
annual value of the land determ ned in the manner provided
by s. 5. That, in effect, is the result of the relevant
provisions of Chapter Il of the Act which deals with the
i mposi tion of holding tax.

Chapter 111 consists of ss. 6 to 16 which are concerned with
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the procedure prescribed for the assessnent of holding tax.
Section 6 deals with the Assessing Authority. Section 7
requires notice regarding return of land holdings to be
served on the assessee. Section 8 deals with the Ilevy of
the assessnent and prescribes an enquiry in connection
therewith. Section 9 provides that proceedi ngs may be taken
against the legal representative of the assessee. Section
10 deals with notice of denand. Section 11 allows an appea
agai nst the assessnment of holding tax. Section 12 pernits a
228

revision to be preferred to the Board of Revenue and s. 13
makes the order passed by the Board of Revenue final
According to s. 14 the procedure prescribed by the relevant
provisions of the U P. Land Revenue Act, 1901, are nmmde
applicable to the proceedings before the Board of Revenue
under s. 12. Section 15 deals with cases of land holdings
that escaped assessnment and s.- 16 enpowers the appropriate

authority to rectify mstakes. It would thus be seen that
Chapter I'll provides for the procedure which has to be
followed " before levying a tax on the assessee. Thi s

procedure  contenplates a notice to be given to an assessee
who would be heard, and gives the assessee a right to make

an appeal and to nove the Board in revision. Chapter IV
deals with the payment of Hol di ng Tax, and provides that tax
shall be payable by the |and-bolder and that in case the

| and- hol der dies, /it has to be paid by his | ega
representative. Under a. 19, the said tax shall be payable
in four equal installments. The last Chapter deals wth
m scel | aneous provisions to which it is wunnecessary to
refer, excepts. 24 ~which, inter alia, bars a suit in a
Cvil Court to set aside or nodify any assessnent nmde under
the Act.

The first contention which has beenraised by M. Goya
before wus is that the Act is wunconstitutional and void
inasmuch as it is beyond the legislative conpetence of the
U P. Legislatur , and this contention raises the question
about the <construction of Entry 49 in List Il of /the 7th
Schedul e of the Constitution. This Entry relates 'to /taxes
to lands and buildings. The argunent is that 'Lands’ in the
context does not include agricultural lands and so, the U
P. Legislature was not conpetent to levy the tax. I'n
considering the merits of this argunment, it is necessary to
bear in mnd that we are interpreting the words used in the
Constitution and it 1is an elenentary cardinal rule of
interpretation that the words used in the

229

Constitution which confer |egislative power. mnust receive
the nmost |iberal construction and if they are words of _w de
anplitude, they nust be interpreted so as to give effect to

that anplitude. It would be out of place to put a narrow or
restricted construction on words of wide anplitude in a
Constitution. A general word used in an entry like the

present one nmust be construed to extend to all ancillary or
subsidiary matters which can fairly and reasonably be  held
to be included in it, vide, Navinchandra Mafatlal, Bonbay v.
Conmi ssioner of Incone Tax (1) and United Provinces v. M.

Atiga Begum (2). If this principle is borne in mnd, it is
obvious that the words "l ands" cannot be interpreted in the
manner suggested by M. Goyal. The word "lands" is wide
enough to include all |ands, whether agricultural or not,
and it would be plainly unreasonable to assune that it
i ncl udes non-adricultural lands but does not i ncl ude
agricultural |ands.

It is, however, urged that since Entry 46 in list Il refers

to t axes on agricultural incone, it fol | ows t hat
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agricultural income is not included in Entry 49. That, no
doubt, is true; if the State Legislature purports to inpose
a tax on agricultural income, it would be referable to Entry
46 and not Entry 49 and in that sense, agricultural incone
is not covered by Entry 49. But it nust be remenbered that
both Entries 46 and 49 are in List Il and it would nmake no
difference whether the State |egislation inposing taxes on
agricultural income is sustained by reference to Entry 46
rather than by reference to Entry 49. Therefore, the fact
that agricultural income having been specifically provided
by Entry 46 cannot be deened to be included in Entry 49,
does not Justify the argunent that the word ’,lands” in the
|atter Entry does not include agricultural |ands.

(1) (1955) 1 S.C R 829, 836.

(2) (1940) F.C.R 110, 134.

230
It is then argued that when the Constitution wanted to refer
to agricul tural land, it has used the expressi on

agricultural land as, for instance. Entries 86, 87 and 88
in List 1. This argunent is entirely fallacious. The three
Entries in _which agricultural 1and has been specifically
nmentioned clearly indicate that agricultural land had to be
excluded from their purview and so, it was necessary to
describe the land as agricultural land in the context. The
-fact that the necessity of the context required the use of
the expression agricultural land, in the said three Entri es,
cannot possibly lead to the conclusion that wherever the

word 'land’ is used, it should nmean non-agricultural |ands.
We have, therefore, no hesitation in rejecting the argunent
that Entry 49 in List Il does not take .in agricultura
| ands. If agricultural Tlands are included in ‘the said

Entry, the validity of the Act would be beyond challenge, as
in substance and in fact, it inposes a tax on land hol ding
and as such, is wthin the conpetence of the State
Legi slature. As we have al ready seen the scheme of the Act
is to inpose a tax on | and hol di ngs, though the neasure of
the tax has to be determined by its annual value as is
ascertained in the manner prescribed by section 5. The
object of the tax is land holding and the extent of the tax
leviable is determined in the |ight of the annual value of
the | and. Thus there can be no doubt that the Act was
within the legislative conpetence of the U P. Legislature
and so, the challenge to its validity on the ground that it
has been passed wthout |egislative conpetence nust  be
rej ect ed.

M. CGoyal then contends that the nultiple prescribed by the
State Government is invalid because it has been prescribed
in a mnner contrary to the mandatory requirenment of a.
5(1). This argunent proceeds on the assunption that s. 5(1)
i nposes an obligation on the State Govt. to adopt different
231

multiples in different districts and in reference to
di fferent classes of laud included in the |land holding. M.
Coyal suggests that when s. 5 (1) provides that the rent may
be multiplied by such nmultiple not exceeding 12 1/2 as nay
be prescribed and different nultiples my be prescribed for
di fferent districts or portions of districts or for
different classes of land included in a land holding, the
Legislature intended that different nmultiplies nust be
prescribed as therein indicated. |In other words, "may" in
the context neans ", nmust" and since different nultiples have
not been prescribed for different districts and in reference
to different classes of land, the multiple value of the
petitioner’s land holding cannot be determned under the
uniformmultiple prescribed by the State Governnment. In our
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opinion, there is no substance in this argunent. It is
quite clear that’' the word " may" in the context cannot
nmean "“shall" or "nust". Section 5 (1) has prescribed the

maxi mum limits of the nmultiple which may be adopted and it
has left to the discretion of the State Government to adopt
such nmultiple for different districts or by reference to

different classes of land as it nay deemproper. In other
words, having prescribed the nmaxi num beyond which the
multiple will not go, discretion has been left to the State

CGovernment to rmeke suitable adjustnents according to the
requirements of local condition and varying qualities of
| ands.

In fact, the notification issued by the State Government on
the 23rd April, 1958, shows that it has conplied wth the
provisions of 5 (1). Under this notification, the nultiple
of 12-1/2 has been fixed for determning the annual value
throughout U. P. for agricultural |ands, but in respect of
di fferent kinds of groves planted before 1st July, 1957, the
nmultiple i's prescribed at 5 for the whole

232
of the State. Then there a variation made in respect of
Kumaun Division and the district of Tehri-Garhwal. In

respect of groves planted on or after the 1st July, 1957,
the multiple is prescribed at 4 for the 1st year, 2 for the
second vyear and nil for the 3rd and subsequent years. The
notification further provides for reduced nultiples as
specified in it in respect of "banjar’ or user land newy
brought under cultivation subject to the conditions therein
speci fi ed. It would thus be seen that in prescribing the
multiple, the State Governnent has classified |lands and has
varied nmultiple accordingly. Therefore, there can be no
doubt that the notification issued by the State Governnent
under s. 5 (1) has conplied with the statutory requirenents
prescri bed therefore.
M . Goyal t hen contends that if the word "may" is construed as
giving discretion to the State Government and not i mposing,
an obligation onit, thens. 5 (1) contravenes Art. 19 (1)
(f) as well as Art. 14; and his argunent is ‘that the
charging section also contravenes the said two Articles as
well as Art. 31. This contention —raises the famliar
problem as to whether a taxing statute is subject to the
provisions of Part Ill of the Constitution or not; and it
arises in regard to a statute which has been, passed for the
purpose of only raising revenue. The power of taxation -is,
no doubt, the sovereign right of the State; as was observed
by Chief Justice Marshall in Milloch v. Maryland (1): "The
power of taxing the people and their property in~ essentia
to the very ’'existence of Covernnment, and may be
legitimately exercised on the objects to which it is
applicable to the utnbst extent to which the Governnent may
choose to carry it". In that sense, it is not the  function
of the Court to enquire whether the power of taxation has
been reasonably exercised either in respect of the ' anpunt
taxed or
(1) (1819) 4 L. ed. 579. 607.

233
in respect of the property which is nmade the object of the
tax’. Article 265 of the Constitution provides that no tax
shall be levied or collected, except by authority of |[|aw
and so, for deciding whether a tax has been validly |Ievied
or not, it would be necessary first to enquire whether the
Legi sl ature which passes the Act was Conpetent to pass it
or. not. But that is not the only enquiry which is rel evant
in deciding the validity of "a taxing statute. Since a
taxing statute is a law, it is a law for the purpose of Art.
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13 and so, its validity can be challenged on the ground that
"is contravenes one or the other of the fundamental rights
guaranteed by part IIl. It is thus clear that a citizen can
challenge the wvalidity of a taxing statute on the ground
that it offends Art. 14 of the Constitution. At one stage,
it appears to have been assuned in some of the earlier
decisions of this Court that Art. 31 was concerned wth
deprivation of property otherwise than by inposition or
collection of tax and inasnuch as the right conferred by
Art. 265 is not a right conferred by Part 11l of the Consti -
tution, it could not be enforced under Art. 32. In these
decisions, certain general observations were mnade which
would indicate that the fundanmental rights guaranteed in
Part 11l could not be invoked in respect of taxing statutes,
vide, Ranjilal v. Income-Tax Oficer, Mhindergarh (1), and
Laxmanappa Hanumant appa Jankhandi v. The Union of India (2).
But in recent years, there has been a consensus of opinion
in the decisions of this Court that the wvalidity of the
| egi slation i nposing a tax can be challenged not only on the
ground of lack or absence of |egislative conpetence, but
al so on the ground that the inpugned |egislation violates
the fundamental right guaranteed by Part [I11 of t he
Consti tution, vi de ~Mohammad Yasin v. The Town Area
Conmi ttee, Jal al aba.

(1) [1951] S. C R 127.

(2) [1955] 1. S. C R 769, 772.

(3) [1952] S. C R 578,

234

State of Bombay v. The United Motors (India) Ltd. The,
Bengal Imunity Conpany Ltd. v. The State, of Bihar (2).
Ch. Tika Ranmji v. The State of Uttar Pradesh;,  (3) and
Balaji v. Incone Tax Officer. (4). Therefore, it nmust now
be taken to be settled that the validity of a tax | aw can be
chal | enged on the ground that it infringes one or the ' other
of the fundanental rights guaranteed by Part 111, and so

the argument that the tax with which we are concerned is
invalid because it offends against Arts. 14 and 19/ (1)(f),
cannot be rejected as inadmn ssible.

A taxing statute can be held to contravene Art. 14 /if it
purports to inmpose on the sanme class of property simlarly
situated an incidence of taxation which |eads to obvious
i nequality. There is no doubt that it is for the
Legi sl ature to decide on what objects to |evy, what rate of
tax and it is not for the Courts to consider whether some
ot her objects shoul d have been taxed or whether a different
rate should have been prescribed for the tax. It is also
true that the legislature is conpetent to classify persons
or Properties into different categories and tax t hem
differently, and if the classification thus nade is
rational, the taxiing statute cannot be challenged nerely
because different rates of taxation are prescribed for
di fferent categories of persons or objects. But, if in its
operation, any taxing statute is found to contravene Art.
14, it would be open to Courts to strike it down as denying
to the citizens the equality before the |l aw guaranteed by
Art. 14,

Simlarly, if a taxing statute makes no specific provision
about the machinery to recover tax and the procedure to make
the assessnent of the tax and leaves it entirely to the
executive to devise such machinery as it thinks fit and to
prescribe such procedure as appears to it to be fair, an
occasi on

(1) [1953] S. C R 1069.

(3) [1956] S. C R 393.

(2) [1955] 2 S. C R 603.
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(4) (1962)2 S. C R 983.
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may arise for the Courts to consider whether the failure to
provide for a machinery and to prescribe a procedure does
not tend to nake the inposition of the tax an unreasonable
restriction within the neaning of Article 19 (5). An
inmposition of tax which in the absence of a prescribed
machi nery and the prescribed procedure woul d partake’ of the
character of a purely adnministrative affair can, in a proper
sense, be challenged as contravening Art. 19 (1) (f).
Therefore, whenever the validity of a taxing statute is
chal | enged on the ground that it contravenes Art. 14 or Art.
19, the challenge cannot be thrown out on the prelimnary
ground that a tax law is beyond such challenge, but its
nerits nust be carefully exam ned

The position, however. is-different when the challenge is
made on the ground that the Act is inconsistent wth Art.
31. So far as Art. 31 (1) iis concerned, all that it
requires. 'is that no person can be deprived of his property
save by authority of |law, and as we have just observed, the
aut hority of law postulated by Art. 31 (1) is obviously the
authority of a validlaw |If the lawis not valid because
it offends against ~Art. 14 or Art. 19 or sone other
fundanental right guaranteed by Part 111 then the inposition
of tax levied by it cannot be said neet the requirenents of
Art. 31 (1). But if the Act in question is otherw se valid,
then the Art. 31 (1) is complied with: Article 31 (2) would
be inapplicable to a taxing statute because the taxing
statute does not purport to acquire or requisition any
property. It may be that the inposition of the tax |evied
by the statute is excessive and may ultimately lead to the
|l oss of the assessee’s property, but even so, it cannot be
said that by virtue of the Act, the property has been
acquired or requisitioned. Article 31 (2A) clearly brings
out the limts of the application of Art. 31 (2).
Simlarly, Art. 31 (5) (b) (i) specifically provides that
nothing in . (2) shall affect the
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provi sions of any |aw which the State may hereafter nake for
the purpose of inposing or |evying any tax or penalty. Thus
it is clear that the provisions of Art. 31 (2) -cannot _be
i nvoked in inpeaching the validity of a taxing statute  and
so, we cone back to the position that a taxing |aw which
does not offend against any of the fundanental rights
guaranteed by Part 111, would justify the inposition of a
tax and would neet the requirenments of Art. 31 (1).
Therefore, in our opinion the challenge to the validity of
the Act on the ground that it contravenes Act. 31 (1) is not
wel | - f ounded.

Let us nowturn to the nerits of the argunent that s. 5 (1)
contravenes Arts. 14 and 19 (1) (f)._It is urged that  since
discretion has been left to the State GCovernnent to

prescri be t he mul tiple wi t hout any gui dance, t he
prescription of the necessary nultiple by the State
Gover nnent at its own sweet-will wll amunt to an

unreasonable restriction under Art. 19(5) and so, Art. 19
(1) (f) must be held to have been contravened. On the sane
ground, it is said that Art. 14 has also been contravened.
We are not inpressed by this argunent. It is ’'clear that
the policy of the Act is to argunent the revenues of the
State and for that purpose, the tax has been levied on |and
hol di ngs, subject to the inportant proviso that hol dings the
area whereof does not exceed thirty acres would not be
t axed. In other words, it is only big holders whose |and
hol dings are subjected to tax by this Act. Even so, the
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basis adopted for levying the tax is ultimately the rent
payable for the land or lands in question and taking the
basis of the said rent, the annual value of the land is
required to be deternmined by adopting a suitable multiple.
Section 5 (1) prescribes the maximumlinmt of this nultiple
and leaves it to the discretion of the State Governnent to
adjust the nultiple as local conditions and conditions of
land nmay require. It would obviously not have been prac-
ticable for the Legislature to provide for different
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multiples in respect of different districts or in regard to
di fference classes of lands. Having |aid down the genera

policy in that behalf, the Legislature naturally left the
adjustrment of the multiple to the discretion of the State
Covernment because the said adjustnment had to be nade in the
light of local conditions-and by reference to the class of
the land. Therefore, we do not think that the discretion
left tothe State Government can be said to be unfettered or
uncanal i sed so0 as to anmpunt to an unreasonable restriction
as contended by M. Coyal; as we have already pointed out
the notification issued by the State Government prescribing
the multiple has clearly conplied with the requirenent of s.
5 (1). We nust accordingly hold that the challenge to the
validity of s. 571) on the ground that it contravenes
Articles 14 and 19/(1) (f)rust fail.

Then it is wurged that the rates fixed by the Schedule
contravene Arts. 14 and 19. It is not easy to appreciate
this argument. Section 5 (1) makes it clear that the rent
is to be taken as the basis for fixing the annual value and
s. 5 (2) provides for the nmethod of calculating the said
rent. Thus the rent being determ ned, the annual value has
to be ascertained by adopting a suitable nmultiple and it is
on the annual value. thus deternmined that the Schedule
prescribes a grading scale of rates, for Hol di ng Tax. The
tax being on |land hol ding, the neasure of the tax is thus
fixed in the light of the annual value of the Iand holdi ng.
In other words, the land holding(is taxed on the basis of
its annual value and it is difficult to understand how the
Schedul e can be  successfully chal | enged as bei ng
inconsistent with Arts. 14 and 19 (1) (f).

That | eaves one nore question to be considered. M. Coyal
argues that the Act is confiscatory in (character and mnust
be struck down as being a colorable piece of |legislation

and in support. of this argunent he suggests that the rates
prescri bed
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by the Schedule are so heavy that the assessees would
virtually have to part with their properties within a short
time in order to bear the burden of the tax. This /plea
raises the question as to whether a taxing statute can be
chal l enged on the ground that the burden of tax inmposed by
it is unreasonably high or excessive. W have already seen
that the provisions of Art. 31 (2) cannot be invoked in
challenging the validity of a taxing statute on the ground
that the tax levied is unreasonably high and we have also
noticed that if the taxing statute does not contravene any
ot her fundanental right guaranteed by part 11, it would
normally be treated as a valid | aw by whose authority tax
can be collected without infringing Art. 31 (1). Though the
validity of a taxing statute cannot be chall enged nerely on
the ground that it inposes an unreasonably high burden, it
does not follow that a taxing statute cannot be chall enged
on the ground that it is a colourable piece of |I|egislation
and as such, is a fraud on the legislative power conferred
on the Legislature in question. If, in fact, it is shown
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that the Act which purports to be a taxing Act is a
col our abl e exercise of the legislative power of t he
Legi slature, then that would be an independent ground on
which the Act can be struck down. Col ourable exercise of
| egislative power is not a legitimte exercise of the said
power and as such, it may be open to challenge. But such a
chal l enge can succeed not nerely by showing that the tax
levied is unreasonably high or excessive, but by proving
other relevant circunstances which justify the conclusion
that the statute is colourable and as such, amounts to a
fraud.

As an illustration of such a colourable statute, we As an
illustration of such a colourable statute, may refer to the
decision of this Court in K. P. Mopil Nair v. State of
Kerala (1). In that case, the provisions of’ Sections 4 and
7 of the Travancore-Cochin-Land Tax Act (XV of 1955) as
(1) [21961] 3. S. CR 77.
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anmended by Act X of 1957, were decl ar ed to be
unconstitutional ~in view of the provisions 'of Articles 14

and 19 (1) (f) of the Constitution. ~These provisions along
with the provisions of section 5A which was held to
contravene Art. 19 (1) (f), were the main provisions of the
Act and as such, as soon-as the said provisions were struck
down as unconstitutional the whole Act inevitably becane

voi d. In dealing with the validity of the said Act, this
Court had occasion to consider also the confiscatory
char acter of its' operative provi si ons. On maki ng
cal cul ati ons, it was found that the petitioner who

chall enged the validity of the said Act in “that case was
maki ng an incone of Rs. 3,100 per year out of ~his forests
and his liability for taxation in respect of the forest |and
amounted to Rs. 54,000. So, it was held that the provisions

of the Act were confiscatory. It would thus be noticed that
the main sections of the Act were found to be discrimnatory
and wer e also found to have i mposed unr easonabl e
restrictions on the citizens" (right to hold property.
Besides, it appeared that in their effect they wer e
confiscatory, in character. In  other words, carefu

exam nation of the material provisions of the Act disclosed
a design to inpose a discrimnatory tax and- nake its
realisation anenable to an executive fiat: Consi stently
with this design, the Act had | evied an i npost which was
confiscatory in character. The judgnent of this Court shows
that the confiscatory character of the | evy inposed by the
Act proved to be the proverbial last strawon the canel’s
back. It isinthe light of these facts that the whole of
the Act was struck down. This decision illustrates how a
taxing statute though ostensibly passed in exercise ,of the
| egislative powers conferred on the Legislature, can be
struck down as being a colourable exercise of “the said
power. In other words, the conclusion that a taxing statute
is colourable would not and cannot normally be raised nerely
on the
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finding that the tax inposed by it is unreasonably high or
heavy, because the reasonabl eness of the extent of the I|evy
is always a matter within the conpetence of the Legislature.
Such a conclusion can be reached where in passing the Act
the Legislature has nerely adopted a device and a cloak to
confiscate the property of the citizen taxed. |If, however,
such a conclusion is reached on the consideration of al
relevant facts, that is a separate and independent ground
for striking down the Act. There is no doubt that the
decision in the case of K T. Mpopil Nair is not an
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authority for the proposition that in testing- the validity
of a taxing statute ', the Court can enbark upon. an enquiry
whet her the tax inposed by the statute is unreasonably high
and whether it should have been fixed at a | ower |evel.

Let us now see what the petitioner has proved in the present
case in support of his plea that the Act is confiscatory and
should, therefore, be struck down as a col ourable piece of
| egi sl ati on. It appears that when the petition was first
filed, it had not clearly nmade out a case on this. point.
The petitioner had, no doubt, alleged that approxi mately
3/5th of the incone had to be utilised for the cost of
production in terns of raw materials, |abour, capital and
the risk taken by the farmer, and so, according to the
petitioner, only 1/5th of the gross agricultural inconme can
be terned to be the net agricultural income of the farnmer.
On this basis, the Act was described as confiscatory. Later
on, an application for anendnent of the petition was filed
on the 30th January, 1961, and in this application, some
additional facts were alleged in support of the plea that
the Act is confiscatory. |n paragraph 6 of this anmendnent
petition, it was sought to be shown 'that 14% of the gross
produce had to be spent in purchasing seeds, 14% was
required to be spent or irrigation facilities, 14% for
pl oughing the fields and 14% for extra |abour and genera
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managenent and 15% woul d be needed to pay rent. On this
calculation, it was urged, that the tax |levied by the Act
was confiscatory and as such, ampbunted to a colourabl e piece
of legislation.

The al |l egati ons thus made by the petitioner have been denied
by the respondents in their counter-affidavit. The
calculations nmade in the counter affidavit show ‘that the
gross inconme of the petitioner is Rs. 1, 07, 362. Accordi ng
to the counteraffidavit, cost of" cultivation would not
exceed 40% and that amounts to about Rs. 42, 000. Deduct i ng
this total cost of cultivation fromthe gross incone, the
petitioner would be left with a net incone of Rs. 65;362 and
on this net incone of Rs. 65,362 he is called upon'to pay a
tax of Rs. 14,882/86 nP. |If the facts stated in-the counter
affidavit are accepted as true, it is obvious that the tax
i mposed on the petitioner cannot by any stretch of
i magi nati on be deened to be confiscatory.

In this connection., it is significant that in hi s’
amendnment petition, the petitioner has not stated the extent
of the rent which he is required to pay for his  |and
hol di ngs. He holds the Ilands as Bhumidar and the
respondents contend that the rent recovered from Bhum dars
is very low It was even suggested during the course of
argunent by M. Aggarwal that the rent recovered from the
Bhum dars would not exceed 1% of the gross incone and in

sone cases, it nmay even be |ess. Unfortunately, the
petitioner has not made any statenment | about this inportant
particul ar. The operation of the rates prescribed by the

Schedul e i s based on the annual valuation of the |ands, —and
the said valuation is determned ultinately on the basis  of
the rent, so that unless the rent is known, the extent of
the i npost cannot be adequately judged. Therefore, ,in our
opi nion, on the material added by the petitioner before us,
it is inpossible to accept the
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argunent that the tax levied by the Act is confiscatory.
Besi des, as we have al ready seen, the schene of the present
Act does not disclose any constitutional infirmty either in
its charging sections or in the sections providing for the
procedure for the levy of the tax and its recovery. That is
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why we feel no hesitation in holding that there is no
substance in the plea that the Act is a colorable piece of
| egi sl ati on.

In the result,the petition fails and is dismissed wth
costs.

Petition dism ssed.




