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ACT:

I ndustrial Disputes-Lay-off due to financial  position or
trade reasons-Wether justified-If conmon | aw right could be
spelt out of s. 25 of the Industrial Disputes Act to declare
| ay- of f- St andi ng Order No. 8-"Stoppage of supply" and "ot her
causes beyond his control", neaning of -Industrial = D sputes
Act, 1947 (Act 14 of 1947), ss. 2(kkk) and 25C-Industria
Enmpl oyment (Standing Orders) Act, 1946 (Act 20 of | 1946). -
Rul e 8 of the Standing Orders.

HEADNOTE

As a result of the lay-off declared by the respondent in the
Il tea estates, managed by them an industrial dispute arose
between the respondent and their worknen, —the appellant.
The respondent justified the lay-off on the ground that its
financial position was very difficult and that the |[|ay-off
was appropriate in the interests of the enployees and their
own in order to avoid closure of business.  The appellants
urged, inter alia, that the depression in trade or financia
difficulties which may be characterised as trade reasons did
not justify the lay-off under the rel evant Standi ng O der
and so, they justified their claimfor full wages during the
period of the lay-off. The Tribunal held that the  rel evant
Standing Order No. 8 justified the lay-off, and the | trade
reasons resulting fromthe depression in trade and financia
liabilities arising therefromfell within the scope of the
Standing Oder. Alternatively, the Tribunal thought that
even if the lay-off was not justified by the rel evant cl ause
of the Standing Order, the respondent had a conmon | aw ri ght
to declare a lay-off and this right was recognised by s. 25C
of the Industrial Disputes Act, 1947 and since it is a
statutory provision, it overrides the relevant clause in the
Standing Order. In appeal by special |eave:

Hel d: (i) The Tribunal was not right in holding that s.
25C of the Industrial Disputes Act recogni ses the inherent
right of the enployer to declare lay-off for reasons which
he may regard as sufficient or satisfactory in that behalf.
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No such comon law right can be spelt out from the
provisions of s. 25C. Wen the laying off of the worknen is
referred toins. 25C it is laying off as defined by s. 2
(kkk), and so, workmen who can claimthe benefit of s. 25C
nmust be worknmen who are laid off for t he reasons
contemplated by s. 2(kkk); that is all that s. 25C neans.
If in any case the lay-off is not covered by the Standing
Orders, it will necessarily be governed by the provisions of
the Act, and lay-off would be permissible only where one or
the other of the factors mentioned by s. 2(kkk) is present,
and for such |lay-off conmpensation would be awarded under s.
25C.

549
(ii) "Stoppage of supply" must, in the context, nmean
stoppage’ of raw nmaterial or other such thing. In regard to

the factory, "stoppage of supply" may nean the stoppage of
tea leaves, or inthe case of field work, it may nean the
stoppage of supply of other articles necessary for field
oper ations. "Supply" in the context cannot nean noney or
funds.

(iii) The last clause of r. 8(a) (i) of the Standing Order
which refers to "ot her causes beyond his control" would
not take in the financial difficulties of the conpanies.
O her causes beyond his control for one thing should be
simlar to the causes that have preceded; even otherw se
there is no justification for the -argument that t he
financial difficulty which is allegedto have confronted the
respondent was beyond its control

Rule 8(a) (iii) which refers to tenporary curtailnent of
production nust obviously be read in the light of r. 8(a)
(i) and if the case of the present |ay-off does 'not fal
under r. 8(a) (i), r. 8(a)(iii) would not inprove the

posi tion.
(iv) The present dispute nmust be governed by r. 8(a)(i) of
the respondent’s Standing Orders. [t cannot be accepted

that the Standing Orders having been certified before the
definition of the lay-off was introduced in the Act, the
respondent is entitled to rely upon the said definition in
support of the plea that the inpugned |ay-off was justified.
Managenment of Kairbetta Estate, Kotagiri v. Raja-manickam &
Os., [1960] 3 S.C R 371, referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 390 of 1963.
Appeal by special |eave fromthe award dated Decenber 11
1959, of the Industrial Tribunal, Assam at (Gauhati in
Ref erence No. 7 of 1959.

C.B. Agarwal, J.N Hazarika and K. P. Gupta, for the
appel | ant s.
Sankar Bannerjee, P.K Chatterjee, D.N. Gupta and B. N. Ghosh,
for the respondents.
Novemrber 25, 1963. The judgnent of the Court was
del i vered by
GAJENDRAGADKAR, J.-This appeal by special |eave arises from
an industrial dispute between the respondent, the Managenent
of 11 Tea Estates and the appellants, their worknen. It
appears that the appellants raised a dispute against the
respondent in regard to the lay-off declared by themin the
11
550
estates in question in February, 1959. The said (ay-off
lasted for 45 days and the appellants’ contention was that
the lay-off was not justified, and so, they were entitled to
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their full wages for the period of the lay-off. The
respondent’s Managi ng Agents for the nine Conpanies that run
the 11 tea estates in question, resisted this claimon the
ground that the lay-off was justified and they alleged that
the appellants were not entitled to anything nore than the
conpensation prescribed by section 25C of the Industria
Di sputes Act, 1947 (hereinafter called "the Act’). Thi s
dispute was referred to the adjudication of the Industria
Tri bunal by the Governor of Assam under s. 10(1)(d) of the

Act . The 11 tea estates which are concerned wth this
di spute were described in Appendix A to the order of
ref erence. It is conmon ground that these 11 tea estates’

are run by nine Conpanies and Ms. Macneill and Barry Ltd.
are the Managi ng Agents of all these conpanies.

The case for the respondent was that the tea estates in
guestion which are all situated in Cachar District had to
face a long period of depressioon in trade by reason of the
poor prices generally conmanded by the tea produced by them
In 1959, ' the managenent faced a very difficult financia

position and it took the viewthat in the interests of the
enpl oyees_and its own business, it would be appropriate to
lay off the workmen for a certain period in order to avoid
cl osure of busi ness. The circumnmstances which caused
fi nanci al depression were beyond the control of the
managenent and | ay-off ‘'was, therefore, inevitable and fully
justified.

On the other hand, the appellants urged that there were
other tea estates in the district of Cachar which had to
face simlar problens; the |abour costs incurred by the
respondent were not higher than the corresponding costs
incurred by the other tea estates, the burden of taxes was
the same for all the tea estates in the district and the
quality of the tea produced was relatively simlar. They
contended that the difficulty which the respondent ' had to
face
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was partly the result of its mismanagenent and negl ect.
They pl eaded that the worknmen enpl oyed by the respondent had
been prom sed continuous work throughout the year and the
declaration of lay off for such a long period as 45 days
exposed themto the risk of sem -starvation. The appellants
al so ur ged that depression in trade or financi a

difficulties which may be characterised as trade reasons did
not justify the lay off under the relevant Standing O der

and so, they justified their claimfor full wages during the
period of the lay off.

The Tribunal has held that the rel evant Standing O der No. 8
justified the lay off. The trade reasons resulting fromthe

depression in trade and financial Iliabilities arising
therefrom fell within the scope of the Standing Oder; it
has also held that the last clause in the Standing O der
which was general in terns could be relied upon 'by the
respondent in support of its plea that the lay off was
justified. In the alternative, the Tribunal thought  that

even if the lay off was not justified by the rel evant clause
in the Standing Order, the respondent had a comon | aw ri ght
to declare a lay off and this right was recogni sed by s. 25C
of the Act. According to the Tribunal, s. 25 C recognises
this common law right and since it is a statutory provision,

it over-rides the relevant clause in the standing Order.

Having thus found that the lay off was justified, the
Tri bunal proceeded to exani ne the question as to whether the
trade reasons on which the respondent relied had 'been
proved. It then considered the relevant docunent ary
evidence bearing on the point and noticed sone (genera
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features applicable to all the tea conpanies before it.
"They have suffered |osses which are by no neans
i nconsi derable", said the Tribunal, "and sone of t he
conpani es have not been able to declare dividends in tinme
during the last ten years, though others have declared them
from year to year." The Tribunal rejected the respondent’s
contention that the | osses were due to high | abour charges,
but it found that the tea conpani es were not naki ng adequate
profits. It was satisfied that

552

the conpanies had reserves and large capital assets and
would not have found it difficult to raise necessary
fi nances. On the whol e, the Tribunal thought it necessary
to distinguish between the different tea estates with which
it was dealing, and having considered their respective
i ndi vi dual cases, it cane to the conclusion that out of the
ni ne conpanies, five conpani es need not have declared |ay
off for 45 days: In-its opinion, there was justification
for lay ~/off in their cases, but its duration should have
been 21 ' days. Acting on this finding, the Tribunal has
ordered that for the 24 days in excess of three weeks for
which the lay off was justified the said conpanies should
pay their workmen ful " wages and not merely the compensation
prescribed by s. 25C of the Act. 1In regard to the remaining
four conpanies, the Tribunal held that the lay off was fully
justified, and so, the worknmen were not entitled to ful
wages for the period of the lay off.~ I'n other words, the
award nade by the Tribunal partially granted relief to the
appel l ants inasnuch as it gave them full wages against five
conpanies for 24 days only.~ These five ~conpanies are:
Bhubandhar, Doyapore, Western Cachar, Borak and Koyah. The
other four conpanies in respect of which the  Tribunal has
given no relief to the worknen are: Doodputlee ' Mjagram
Scottpore and Tarrapore. It is this award which has | given
rise to the present appeal by the appellants.

The first question which arises for our decision is  whether
the Tribunal was justified in holding that s. 25C recogni ses
the common | aw right of the respondent to declare a lay off
for reasons other than those specified in the relevant
clause of the Standing Order. While dealing wth this
argunent, we nust proceed on the assunption that the
financial difficulties experienced by the respondent at ~the
rel evant tinme which have been conpendi ously described by it
as constituting trading reasons for the lay off do not fal
within the purview of the said relevant clause. The
respondent’s argurment is that though the trading reasons nay
not justify the declaration of the lay off
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under the said clause, as prudent enployers who nust be
given liberty to run their industry in the best manner they
choose, they have a comon law right to declare a lay off if
they feel that the alternative to the lay, off would be
closure and acting bonafide they want to avoid closure and
adopt the |lesser evil,, of declaring the lay off. Does
section 25C of the, Act justify this argunent? Section
25C(1) which, recognises the right of the workmen who are
laid; off, for conpensation, provides that whenever a
wor kman therein specified has been laid off, he shall be
pai d by the enpl oyer for whole of the period of the lay off,
except for such weekly holidays as may i ntervene,
conpensation at the rate prescribed by the section. The
proviso to this section lays down that the conpensation
payable to a workman during any period of twelve nonths
shall not be for nore than; 45 days; and this proviso seens
to indicate that the |egislature thought that nornmally the
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period of lay off within 12 nonths may not exceed 45 days.
Section 25C(2), however, contenplates the possibility that
the period of lay off may exceed 45 days, and it |ays down
that if during any period of 12 nonths, a work-, nman is laid
of f for nore than 45 days, whether continuously or
intermttently, he shall be paid conpensation in the nanner
indicated by it. Thus, the position is that worknen who are
laid off are entitled to conpensation and the nmethod in
which the said conpensation has to be calculated has been
prescribed by the two clauses of s. 25C
It is, however, significant that when s. 25C deals wth
workmen who are laid off and proceeds to prescribe the
manner in which conpensation should be paid to them it is
inevitably referring to the lay off as defined by s. 2(kkk)
of the Act. The said section defines a "lay-off" (with its
grammati cal variations and cognate expressi ons) as neani ng:
"the failure, refusal, or inability of an
enpl oyer on account. of shortage of coal, power
or raw materials or the accumul ati on of stocks
or the breakdown of nachinery or for any other
reason
554
to give enploynent to a workman whose nane is
borne on the nuster rolls of his industria
establi shment and who has not been retrench-
ed. "
It would be legitimate to hold that lay off which primarily
gives rise to a claimfor conmpensation under s. 25C nust be
a lay off as defined by s. 2(kkk) ~If the relevant clauses
in the Standing Orders of industrial _enployers make
provisions for lay off and also prescribe the manner in
whi ch conpensation should be paid to themfor such lay off,
perhaps the nmatter nmay be covered by the said relevant
clauses; but if the relevant clause nerely provides for
ci rcunmst ances under which lay off nay be declared by the
enpl oyer and a question arises as to how conpensati on has to
be paid to the worknen thus laid off, s. 25C can be invoked
by wor knen provi ded, of course, the lay off permtted by the
Standi ng Order al so satisfies the requirenments of s. 2(kkk).
Whet her or not s. 25C can be invoked by workmen who are laid
off for reasons authorised by the relevant clause of the
Standing Order applicable to them when such reasons do - not
fall under s. 2(kkk), is a matter with which we are not
directly concerned in the present appeal. The ~questi on
which we are concerned with at this stage is whether it can
be said that s. 25C recognises a common |law right ~of the
i ndustrial enployer to lay off his workmen. This question
must, in our opinion, be answered in the negative. Wen the
laying off of the worknen is referred to ins. 25C, it is
the laying off as defined by s. 2(kkk), and so, worknen who
can claimthe benefit of s. 25C nmust be workmen who-are laid
off and laid off for reasons contenplated by s. 2(kkk); that
is all that s. 25C means. |If any case is not covered by the
Standing Oders, it will necessarily be governed by the
provi sions of the Act, and lay off would be pernissible only
where one or the other of the factors nmentioned by s. 2(kkk)
is present, and for such lay off conpensation would be
awarded under s. 25C. Therefore, we do not think that the
Tribunal was right in holding that s. 25C recognises the
i nherent right

555
of the enployer to declare lay off for reasons which he may
regard as sufficient or satisfactory in that behalf. No

such comon |law right can be spelt out fromthe provisions
of s. 25C
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That takes us to the question whether the lay off in the
present case is justified under Rule 8 of the, Standing
Orders which have been duly certified under’ the Industria
Enpl oyment (Standing Orders) Act, (No. 20 of 1946). The
rel evant portion of Rule 8 reads thus:-
"C osing and re-opening of sections of the in-
dustri al est abl i shnents, and tenmporary
st oppages of work, and the rights and
liabilities of the enployer and wor knmen
arising therefrom
(a) (1) The Manager may at any time in the
event of fire, catastrophe, break down of
nmachi nery, stoppage of power or suppl y,
epidemc, civil commtion, strike, extrene
climate conditions or other causes beyond his
control, close down either the factory or
field work or both without notice.
I n"cases where worknmen are laid off for short
periods on account of failure of plant or a
tenmporary curtail nent of production, t he
period of _unenploynent shall be treated as
conpul sory  leave either with or without pay,
as the  case may be, when, however, worknen
have ‘to be laid off for an indefinitely |ong
period, their services my be termnated after

gi ving them due notice or pay in lieu
t hereof . "
It will be seen that the circunmstances under which a lay off

can be declared have been specifically described by Rule
8(a)(1). Two grounds  have been urged before us by M.
Banerjee in support of the Tribunal’'s conclusion ‘that the
i mpugned lay off is justified. He contends that the clause
"stoppage of supply" may cover cases -of stoppage of
financial assistance. The argunment is that in 1959 when the
lay off was declared. the conpanies found that they

556

could not raise enough noney to carry on the operations in
the tea gardens, and so, it was . a case of stoppage of

supply. If that be so, the lay off would be justified. In
our opinion, this argunment is wholly misconceived. Stoppage
of supply nust, in the context, nmean stoppage of raw
material or other such thing. In regard to the factory, the

stoppage of supply may nean the stoppage of tea | eaves, or
in the case of field work, it may nmean the stoppage  of
supply of other articles necessary for field operations. It
is inpossible to accept the argunent that "supply” in the
context can nean noney or funds.

The other argument urged before us is that the |last clause
of R 8(a)(i) which refers to "other causes beyond his
control" would take in the financial difficulties of the
Cos. W are not inclined to accept this argument also.
O her causes beyond his control for one thing should be
simlar to the causes that have preceded; even otherw se we
see no justification for the argunent that the financia
difficulty which is alleged to have confronted t he
respondent was beyond its control. |In fact, on this point
the Tribunal has nade a definite finding that though the
respondent had produced a letter fromthe Chartered Bank of
the 9th April, 1959 in which the Bank expressed its re-
luctance to afford financial facilities, it was by no neans
clear that the Conpanies acting through their Managing
Agents conpletely failed to raise the necessary finances at
the relevant tinme. As the Tribunal has observed, the letter
witten by the Bank shows that it had promised to consider
the matter and wite to the Compani es agai n; no evidence was
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produced to show what the Bank subsequently stated and
whet her finances becane avail able or not’ On the other hand,
it is clear that at the end of the period of the lay off,
all the Cos. started operating their tea gardens and we have
been told that the operations have continued wuninterrupted
ever since. Besides, the letter on which reliance is placed
was witten in April, 1959, whereas the lay off was decl ared
in February, 1959. Therefore, there is no evidence on the
record which can justify

557

the assumption made by M. Banerjee when he raised the
contention that the financial difficulties faced by the
respondent at the relevant tine were beyond its control
The fact that sone of the Cos. have been incurring |osses
and have not made profits would not necessarily show that
the financial position which they had to face at the
rel evant tinme was beyond their control. It is true, as M.
Banerjee has pointed out, that the three Cos. Scot t pore,
Tarrapore and Doodputalee have not been able to pay
di vi dends. between 1951 to 1958 and it may be that with the
exception-_of the year 1954, the position of all of them is
not very satisfactory; but, on the other hand, there are
other tea gardens inthe same area and it is not suggested
or shown that their ‘position was any better than that of the

conpanies before us. 1t is also true that at the relevant
time, all the tea conpanies in Cachar in general, and the
Managi ng Agents | of the nine conpanies -before us in

particular Ms. Macneill and Barry Ltd. were trying their
best to persuade the Assam CGovernment to give them somne
relief in the matter of taxation.” But the question which we
have to decide is whether the financial position disclosed
by the evidence on the record can be described as constitu-
ting a cause beyond the control of the respondent. W are
not inclined to answer this question in favour 'of the
respondent . Besi des, as we have al ready indicated, having
regard to the factors specified by Rule 8(a)(i) before the
clause in regard to other causes beyond his control was
i ntroduced, it would not be easy to entertain the  argunent
that a trading reason of the kind suggested by M. Banerjee
can be included in that clause. Therefore, we are satisfied
that the Tribunal was in error in holding that the inpugned
lay off could be justified by Rule 8(a)(i)-

Rule 8(a) (iii) which refers to tenporary curtailnent of
producti on nmust obviously be read in the light of R 8(a)(1l)
and if the case of the present lay off does not fall ~under
R 8 (a)(i), R 8(a) (iii) would not inprove the position
M. Banerjee has then urged that the present Standing Orders
which were duly certified under the
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Standing Oders Act canme into force in 1950, whereas s.
2(kkk) which defines a lay off was added to the Act by the
Anmending Act 43 of 1953 on the 24 th Cctober, 1953. H s
argunent is that the Standing Orders having been certified
before the definition of the lay off was introduced in the
Act, the respondent is entitled to rely upon the said
definition in support r of the plea that the inpugned |ay
off was justified. Basing hinself on the definition of the
lay off as prescribed by s. 2(kkk), M. Banerjee urged that
this definition was wder than R 8(a)(1l) of t he
respondent’s Standing Orders and would take in the trading
reasons on which he relies. W are not prepared to accept
the argunent that in the present case, the respondent can
rely on the definition of lay off as prescribed by s.
2(kkk). It will be recalled that the Standing O ders which
have been certified under the Standing Orders Act becane
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part of the statutory terns and conditions of service
bet ween the industrial enployer and his enpl oyees. Section

10(1) of the Standing Orders Act provides that the Standing
O ders finally certified under this Act shall not, except on
agreement between the enpl oyer and the workmen, be liable to
nodi fication until the expiry of six months fromthe date on
which the Standing Orders or the last nodification thereof
cane into operation. |If the Standing Orders thus becone the
part of the statutory terms and conditions of service, they
will govern the relations between the parties unless, of
course, it can be shown that any provision of the Act is
inconsistent wth the said Standing Orders. In that case,
it may be permissible to urge that the statutory provision
contained in the Act should over-ride the Standing O der
whi ch had been certified before the said statutory provision
was enacted. Assuning w thout deciding that s. 2(kkk) my
include the trading reasons as suggested by M. Banerjee
the definition prescribed by s. 2(kkk) is not a part of the
operative provisions of the Act, and so, the argunment that
there is _inconsistency between the definition and the
rel evant ~Rule of the Standing Orders does not assist M.

Banerjee’'s case. |If there had been a provision in the Act
specifically providing
559

that an enployer would be entitled to lay off his workmen
for the reasons prescribed by s. 2(kkk), it mght have been
another matter. The only provision on which reliance has
been placed is contained in s. 25C and that, as we have
already seen, nmerely takes in the definition of lay off
inasmuch as it refers to thewrkmen as laid off and
provides the manner in which conpensation would be paid to
them An alleged conflict between the definition of lay off
and the substantive rule of the Standing Orders would not,
t her ef or e, help the respondent to contend t hat t he
definition over-rides the statutory conditions as to lay off
included in the certified Standing Order. Therefore, we do
not think M. Banerjee would be entitled to contend that s.
2(kkk) of the Act is wider than the relevant Rule in the
Standi ng Orders and should apply to the facts of ‘this  case.
W ought to make it clear that in_ dealing wth this
argument, we have not thought it necessary to consider
whet her the broad and general construction of s. 2(kkk) ~for

which M. Banerjee contends is justified. In fact, M-
Agarwal a for the appellants has very strongly urged that the
words "for any reason" found in s. 2(kkk) will not take in

the trading considerations. He contends and prinma facie
with sone force that the said words nust  be  construed
ejusdem generis wth the words that precede them (vide
Managenent of Kairbetta Estate, Kotagiri v. Rajamani ckam &
Os.)(1) According to him the circunstances specified in s.
2(kkk) which justify a lay off nust be integrally “connected
wi th production, and so, trading reasons cannot be included
in that definition. According to this argument, t he
di stingui shing features of the genus of which the severa

circunstances nentioned in the definition are different
species, are: they are beyond the control of the enployer,
are expected to be of a short duration, and are of
conpul sive effect. As we have already indicated, we do not
think it necessary to decide this interesting point in the
present appeal because we are satisfied that the present
di s-

(1) [1960] 3 S.C.R 371
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pute rmust be governed by Rule 8(a)(1l) of the respondent’s
St andi ng Orders.
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In the result, we reverse the finding of the Tribunal that
the lay off declared by the respondent for 45 days in 1959
was justified. That being so, it is unnecessary to
consider the individual cases of the nine respective
conpani es, because whatever may have been their respective
financial -position, under the relevant Rule they could not

validly declare a lay off at all, nor could they have
declared the lay off in exercise of their alleged common | aw
ri ght. The questions referred to the Tribunal must ,
therefore, be answered in favour of the appellants. The

appeal is accordingly allowed and the appellants’ claim for
full wages for the 45 days of lay off in respect of the 11
tea gardens is awarded to them The appellants wll be
entitled to their costs throughout.

Appeal al | owed.




