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PETI TI ONER
HI NDUSTAN LEVER LTD

Vs.
RESPONDENT:
COLGATE PALMOLIVE (1) LTD. & ANR
DATE OF JUDGVENT: 17/ 12/ 1997
BENCH

S.C. SEN, M JAGANNADHA RAQ.

ACT:

HEADNOTE

JUDGVENT:

THE 17TH DAY OF DECEMBER,” 1997
Present:

Hon’ blle M. Justice Suhas C. Sen

Hon’ bl e M. Justice M Jagannadha Rao
Hari sh N. Sal ve, Sr.Adv., Rajesh Malhotra, Dalip Kunmar
Mal hotra, Advs. with himfor the appellant
Soli J.Sorabjee, Ilqgbal Chaqla, Kirit~ Rawal, Sr.. Advs.,
R Karanjawal a, S. Ganesh, Ms, Ruby Ahuj a, . Ar unabh
Chawdhury, and Ms. Manik Karanjawal a, Advs. wth themfor
the Respondents,

JUDGMENT

The following Judgnent of  the Court was delivered:
M  JAGANNADHA RAQ, : .

H ndustan Lever Ltd. has filed this Cvil Appeal under
Section 55 of the Momnopolies and Restrictive Trade Practice
Act. 1969 thereinafter called the Act) against the order of
the Monopolies & Restrictive Trade Practices Comn ssion
thereinafter called the Comm ssion). The order is dated 576
Noverber, 1997 and is passed in Injunction Application No.
336 of 1997 filed in the Main Case No. 405 of 1997.

The two respondents are col gate Pal nolive (India) Ltd.
and Mss Pallavi S. Desai. The said respondents were the
conplainants 1 and 2 respectively in the main case No. 4054
of 1997 which is pending before the Comm ssion . By virtue
of the inpugned order, <certain directions in the nature of
temporary injunction have been granted in favour- of the
respondents conpl ai nants and agai nst the appellant. It is to
be noted further that the Commi ssion., which directed a
panel of experts to give it its onion on the issue
i nvol ved, nade it clear that the order that was being
passed was a "tenporary interimorder "be and a final order
on the injunction Application would be passed |ater after
recei ving the opinion at the experts. The Conm ssion said:

" If the parties are agreeable, the

order passed at present may be

treated as a purely tenmporary

interim or der subj ect to

nodi fi cation, variation or vacation

after perusing the opinion of the

af oresai d panel of experts".
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We shall state the brief facts and the concl usi ons pf
the Commission in so far as they are nmaterial for the
pur poses of this appeal

The first respondent, Col gate-Palmlive (India) Ltd.
manuf actures Col gate Dental Cream The appellant too has
various brands of tooth paste but we are concerned here with
the New Pepsodent’ toothpaste introduced by the appellant

recently into the nmarket. The appel | ant had gi ven
advertisenent in the print, visual, and boarding nedia,
claimng that its toothpaste "new Pepsodent" was "102 %
better than the |eading toothpaste". The advertisenent
contains a "schematic’ picture supposedly of sanples of
saliva It depicts on one side of the advertisenent a
pictorial representation of the gerns in a sanple taken

fromthe nmuth of a person  hours after brushing with "the
| eadi ng toot hpaste.” And another pictorial representation is
or the germs from a simlar sanple taken fromthe mouth of
anot her- person _using the "New Pepsodent”. The forner shows
| arge nunber of gerns renmaining in the sanple of salive
where the leading toothpaste is used and the latter shows
al nost neglible quantity of gerns in the sanple of salive
where New Pepsodent’ is used. The advertisenent al so speaks
of tests conducted at the Hindustan L ever Dental Research
Centre and says that the appellant’s product is based on a
Germ check fornula which is twice as effective on gerns as
the | eading toothpaste and that it was, in fact, 102% better
in fighting germs. In the TV advertisenent of the appellant,
two boys are asked 'the name of the  toothpaste w th which
they had brushed  their teeth in the norning. The
advertisenent shows Pepsodent 102% superior in killing gerns
which is being used by one of the by. So far as the other
boy is concerned, who is using another toothpaste which is
inferior in killing gerns, the |lip novenents according to
the respondents, indicated that the boy was using "Colgate "
t hough the voice is nuted. Additionally, when this nmuting is
done there is a sound of the samejingle as is used in the
usual Col gate- advertisenent, leaving, according to the
conpl ai nants,. doubts in the mnds of the viewers that
"pepsodent” was bei ng conpared with Col gate.

On these and other allegations, the conplaint was filed
by the respondents before the Commi ssion relying upon
Sections 10, 36A and 36B of the Act and in particul ar -upon
Section 36A (viii) and (x) of the Act. The respondents al so
filed an Injunction Application 336/1997 for grant  of
temporary Injunction wunder Section 12A if- the ‘Act, It was
contended that the appellant was guilty of —unfair trade
practice under Section 36A in as nuch as the  appellant
all egedly adopted, for the purpose of pronpotion sales, use
or supply of its goods, an wunfair method or deceptive
practice by making a representation as stated in Section 36A
(viii) and giving false or msleading facts "disparagi ng"
the goods of the appellant as stated in Section 36A n(Xx).

The appellant, while defending itself, contended that
there was no unfair trade practice practiced by it under
clause (viii) or (x) of Section 36A and that no case for
grant of tenporary Injunction wunder Section 12A was made
out. The appellant contended that the conplainants were
bound to prove that the facts depicted in the adverti senment
as to 102% superiority of Pepsodent were fal se. Unless such
falsity was proved in the I.A. no tenporary injunction
coul d be granted.

The Conmission in its order dated 9th/6th Novenber.
1997 after referring to the facts and contentions, held that
the injection based on Sections 36B and 10 as to
mai ntai nability of the conplaint was not tenable because the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

Conmi ssi on was enpowered, even to act upon its own know edge
or information for purpose of inquiry under the Act.
Further, the 2nd conpl ai nant, who was a consumer, could rely
upon Sections 10 and 36B. It found that inasmuch as the
overall market share of Colgate was shown to be 59 %in the
second quarter of the year 1997 and the appell ants share was
27 % , the reference in the advertisenent to a 'leading
toot hpaste nust be taken to be a reference to " Col gate
dental cream of the 1st conplainant and this was also
obvious from the use of the word "the ' before the word
"leading; in the TV and newspaper advertisenments. The TV
advertisenent with the Two boys shown alongwith the jingle
was sufficient to identify the leading toothpaste as
Col gate, according to the Conmi ssion

As to the 'anti-bacterial’ superiority, the Comi ssion
stated that the inference was that the appellant was not
nerely treating its toothpaste as superior but was treating
Colgate as 102%’interior’. It was not necessary that there
shoul d be any direct reference about inferiority and it was
sufficient if there was an-allusion, hint etc, to that
effect and such a reference prins facie anpbunted to
" di sparagenent’ for purposes of Section 36A(X). Adverting to
the contention of the appellant that there would be no
"di sparagenent;’ if the factual cata relied wupon by the
appel l ant was true,  the Conmm ssion observed that the
appel l ant has produced opinions of “certain experts to

controvert the case of Colgate", that Colgate, have also
brought on record certain test-regarts from certains
institutions including one from Haf fkine " Institute.,

According to the respondents, there was not nuch difference
bet ween the Pepsodent (old version) and the ' New Pepsodent’
mar ket ed buy the appellant. As the ol d one was not superior
to Col gate, the new one was also not superior. The
appel l ants al so contended before the Conmission that the
protocol s adopted for testing the germcontent were not
uniformand that the conplainant a protocols were not the
correct ones. Adverting to these protocols., the Conm ssion
referred to the objection of the appellant, as fol l'ows:

At this state, it may be noted that

t he case of t he

appl i cant s/ conpl ai nant is t hat

Colgate offered to the respondent

that the test of +the concerned

t oot hpaste products of both col gate

and the r espondent shoul d be

carried out by certain experts who

shoul d decide their own protocols

for the puspcse. It appears that

the respondent has not agreed to

it"

Havi ng states as above in regard top the protocols, the
Commi ssion noticed that so far as the clains of 102 %
bacterial superiority was concerned, it was a matter which
required a highly scientific approach and shoul d be decided
by i ndependent experts and it would be hazardous for the
Conmission to venture even a prima facie. It then referred
to the voluntary suggestion of the appellant for appointing
a panel of experts. as foll ows:

" In fact , the respondent has al so

volunteered in its reply that this

may be done by a team of experts.

That may be done at the stage of

final hearing. If the parties

agree, it can be done at the

interimstages also, provided each
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side furnishes the names of experts

with their consent to give opinion,

if so desired by the Conmi ssion

within the reasonably specified

time limt..."

Thus, by adverting to the suggestion of the appell ant,
and relying on the sane the Commission felt that the clainms
of superiority of the appellant and the respondent coul d be
deci ded by an expert body, which could submt its report in
4 or 5 nmonths. For that purpose each side could suggest the
nane of an expert and the Comm ssion would nominate a third
expert. Parties were to give the names in a fortnight, The
conmi ssion then stated that thus was a purely tenporary
interimorder. It said that this was:

"a purely tenporary interimorder,

subject to nodification, variation

or vacation after perusing the

opi nion of the panel of experts-."

The Commission therefore held that prima facie the
reference in the appellant advertisenments were referable to
Col gate and that because ~of the claim or anti-bacteria
superiority, a orim facie case for purpose of interim
relief was made. It referred to Colgate Palnolive Pvt. Ltd.
Vs. Rexona Pty. Ltd. (1981) 37 ALR 391 (Australia) where
temporary injunction was granted against nmaking such tal
claims" till the truthfulness of the claimwas established
at the trial. The Commi ssion, then went into-the question of
"bal ance of convenience’ and held that the representation
through the nedia, in particular through the TV was likely
to make consunmers take the appellants claim as a true
statenent’ If not as the gospel truth’ and that there was
evidence filed by Col gate showi ng that there was a reduction
of 5% of its sales in August 1997 and 8% in Septenmber 1997.
The Conmi ssion observed that the appellant was not likely to
suffer much if interim relief was granted and if fact,
appel  ant woul d be saving on its adverti sement expenses.

On the basis of the above reasoning, the Conmi ssion
granted a tenporary interiminjunction against the appell ant
frommaking any reference ’'directly or indirectly in the
appel | ants adverti senent claimng anti-bacterial superiority
and al so from making any ’'specific quantum- of anti

bacterial superiority "till its claimof such anti bacteria
superiority is fully established". This would also be for
protecting the Consuner’s interest. In the |ast paragraph of
the order., the Conmission clarified that- the injunction

woul d apply whet her the reference to Colgate was by any
al lusion or hint.

It is against the above order of tenporary interim
injunction that this appeal has been preferred. W / have
heard el aborate argunments by Shri Harish Salve for the

appel l ant and of Sri Soli J. Sorabjee for -the 1st
Conpl ai nant and of  Shri Igbal Chegla for the 2nd
Conpl ai nant .

The poi nt for consi derati on i s whet her the

di scretionary order of tenporary interiminjunction granted
buy the Commi ssion p[ending the passing of final order sin
the Injunction application filled by the respondents-
conpl ainants, is liable to be set aside or nodified?
Fromthe facts set out above, it is clear that the
Conmi ssion has granted a tenporary injunction which is of an
"interimnature and the Conmmssion is yet to pass further
orders in the sane injunction application, after receipt of
the opinion of the panel of experts. It is also to be noted
that the Conm ssion proposed the appointnent of an expert
panel for two reasons. The first reason was that both sides
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were relying wupon |aboratory tests or opinions of their own
experts. These opinions were conflicting and the Conmi ssion
had no nachinery of its own to verify the clains of the
parties unless a body of experts could give its opinion to
the Comm ssion. The second reasons according to the
Conmi ssion was that the appellant itself volunteered and
suggested that such a panel of experts could be appointed.

There was sonme argunment before us by the |[earned
counsel for the appellant that appellant had nor agreed for
the panel as stated in the order. In this behalf. we are
satisfied that what the Comm ssion had stated in its order
is correct and is clearly borne out by what the appellant
had stated inits re[ply before the Commssion. 1In fact,
after the Conmi ssion had passed its orders on 5/6 Novenber,
1997, the appellant gave an advertisenent on 6.11.1997 in
the press to the effect that the Commi ssion had appointed a
panel of experts at the suggestion of the appellant.

It was, however, vehenently argued by Shri Harish Sal ve
for the appellant that the 1st conplainant put forward it
case upon_ clause (x) of Section 36A and under that cl ause,
unless it was " proved" by the  conplainant that the
appel I ant had gi ven fal se or m sleading facts di sparagi ng
the goods., service or trade" of the 1st conplainant, it
could not be said, even prima facie, " that the appell ant
was guilty of any/ 'unfair trade practice; referred to in
that sub-clause. Learned counsel relied upon Lakhanpa
National Ltd. vs.| MRTS Conmi ssion _ 1989 (3) SCC 251- which
has al so been referred to by the Conm ssion in the inpugned
order and to judgenents of Courts in UK and USA and to the
principles of |aw stated in several books, for contending
that unless it was established by the conplainant that the
facts stated in the advertisement were 'false’ or  untrue
it could not be said that there was unfair trade practice or
di sparagenent. Learned counsel also relied upon Section 12A
of the Act which deals with grant of Temporary injunction by
the Comm ssion and contended that the said provisions
requires 'proof of an wunfair trade practice’ and also that
such practice was likely to affect prejudicially public
interest or the interests of traders or consuners generally.

On the other hand, it was contended by Sri Sol
Sorabjee for the respondent and by sri_lqgbal Chagla for the
2nd respondent that the above contentions —are not correct
and that this was an appeal under Section 55 of the Act and
the grounds available in the appeal are the sane grounds as
specified in Section 100 C.P.C (before the 1976 Amendnent)
and that the discretion exercised by the Conmm ssion was
proper in the circunstances of the case, that the clai m of
the 1st conpl ai nant was not only under Section 36A (k) but
al so under Section 36A (vii) and under the latter clause, it
was sufficient for the purpose of proving an unfair trade
practice’ that the appellant had nade a representation in a
formwhich purported to be a warranty or guarantee and which
was materially msleading or that there was no reasonable
prospect that such warranty or guarantee would be carried
out. It was al so argued that the conduct of the appellant in
havi ng voluntarily proposed the appointnent of a panel of
experts has to be taken into account in deciding whether the
Commi ssion went wong in directing an expert body. which was
to be nomnated as stated in the order, to give its opinion.

On a consideration of the above contentions and on a
careful appraisal of the season given by Conm ssion we are
of the viewthat the order passed by the Conm ssion was a
purely discretionary order and was also an interim order
p[ending the passi ng of a final order of tenporary
injunction and is not liable to be interfered with in this
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appeal. As stated earlier, a reading of the Commssion's
order snows that it noticed that the appellant was pl aying
upon opinions of experts to substantiate its claimof 102%
superiority in anti-bacterial action while the respondent,
1st experts to contradict the appellant’s claim The nmatter
being technical in nature, if the Commssion felt, as
suggested by the appellant inits reply, that a panel of
experts could go into the correctness of rival clains and
give its opinion and if the Conmission further said that
after the opinion was given, parties could nmake their fina
subm ssions in the Injunction application and if the
Conmi ssion felt that till then an order of an interimnature
shoul d operate, we do not think that it is a fit case for
interference with such a discretionary order, we do not
therefore propose to go into the nerits of the contentions.
Further, any expression of opinion by this Court on nerits
at this prelimnary stage could cause prejudice to the
cl ains .and contentions of one or other of the parties.

For the aforesaid reasons, This appeal fails and is
di smssed. W nay make it clear that we should not be
understood as —having stated anything on the nerits of
contentions either of the conplainants or of the appellant.
In the circunstances of the case, there will be no order as
to costs.




