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RAVEENDRAN,  J.

These appeal's by special |eave against the judgnents
dat ed 14.8.2002 of 'the Hi gh Court of Kerala in WA
No. 1178/ 1997, WA No. 1170/ 1997 and WA No.” 1135/ 1997
i nvol ve conmmmon questions of fact and law

2. The appel l ants and the private respondents were recruited
as Lower Division Cerks (LDCs) in the Registration

Departnent, in different districts of the State of Kerala. In the
cadre hierarchy, the pronotion post for LDCs is that of Upper
Division Cerk ("UDC for short). The post of LDCis a

di strict-wi se post and the post of UDC is a State-w se post. In

ot her words, the unit for recruitnent of LDCs is the district, and
the unit for recruitnment of UDCs isthe entire State. A State-

Wi se seniority list of LDCs. is naintained for pronotion to the
post of UDCs.

3. The Appellants were recruited as LDCs-in district X The
contesting private respondents were recruited as LDCs in other
districts (say, district Y or district Z) and were transferred, on
their own request to district X (For convenience, we wll refer
to the appellants as 'Local LDCs' and the contesting private
respondents as 'transferred LDCs'). The transferred LDCs., on

own request transfers, were permitted to join as LDCs in district
X by taking the rank bel ow the junior-nost |ocal LDCs in the
district.

4, On 7.11.1984, the State Governnent drew up a State-

wi se seniority list of LDCs with reference to their -date of first
appoi ntnent to the service as LDCs, for the purpose of

effecting promotions to the next higher post (UDC). In Keral a

this is stated to be with effect fromdate of first effective advice
made by PSC for their appointnent to the service. The seniority

of the transferred LDCs were shown in the said list, with

reference to the dates of their first appointnment as LDCs and

not with reference to the dates of their joining in the district to
which they were transferred on their own request. Having

regard to the fact that they were recruited as LDCs, prior to the

| ocal LDCs, the transferred LDCs were placed above the |oca

LDCs. If the seniority of the transferred LDCs had been fixed

with reference to the date of transfer to the district to which
they were transferred, they would have been placed at the

bottom of the seniority list on the date of transfer and their
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position/rank woul d have been bel ow that of |ocal LDCs.

5. After considering the representations received in respect
of the said provisional seniority list dated 7.11.1984, the

I nspect or Ceneral of Registration, Kerala ("I GRegn.’ for short)
by menorandum dated 6.4.1987 finalised the state-w se

seniority list of LDCs as on 1.11.1983. On the basis of the said
seniority list of LDCs, a provisional seniority list of UDCs. as
on 22.2.1986 was al so prepared, vide General Menorandum

dated 9.12.1987. The said seniority list of LDCs as al so the
provi sional seniority list of UDCs were challenged in QP

No. 4204/ 1990 before the Hi gh Court. The Hi gh Court by order
dated 8.5.1990 di sposed of the said petition, by directing the

| G Regn. to consider the representation given by the petitioner
therein for re-fixation of his seniority.

6. Thereafter, the I'nspector General of Registration issued a
revi sed provisional seniority list of LDCs dated 13.11.1990. In
the said seniority list, the positions of transferred LDCs were
shown with reference to the date of ‘their joining the new

di strict, by excluding the service rendered till then in their old
district. The transferred LDCs objected to the said change. The
objections were rejected by | G Regn. The provisional |ist dated

13.11.1990 and the order of |G Regn. rejecting the objections,
were chal |l enged by the contesting private respondents and ot her
simlarly placed transferred LDCs in O P. No.11194/1990 and
connect ed cases.

7. A learned Single Judge of the H gh Court disposed of the
said petitions by order dated 24.3.1997, holding as follows : (i)
the transferred LDCs were not entitled to seniority with
reference to the initial date of appointnent as LDCs. and their
seniority in the post of LDCs. has to be reckoned only fromthe
date of their joining in the new district to which they were
transferred on "own request’; (ii) having regard to the fact that
the recruitnent of LDCs was district-wi se and not State-w se

the transferred LDCs cannot contend that all LDCs in the State
fornmed one unit for the purpose of seniority, nor claimany
benefit in excess of what the rules conferred ontheny and (iii)
there was no nerit in the challenge to the provisional seniority
list dated 13.11.1990. However, as the |G Regn, had not

di sposed of the objections filed by the transferred LDCs., by a
reasoned order, the Single Judge directed the |G Regn. to

consi der their objections as al so other objections, if any,
received in regard to the provisional seniority list dated
13.11.1990 and pass appropriate orders considering each of the
objections and finalise the seniority list. He also directed that
the pronotions, if any, nmade on the basis of the seniority list
dated 7.11.1984 and further pronotions shall be revi ewed based
on the seniority list to be finalized. In conpliance with the said
direction, the |G Regn. considered the objections again and by
order dated 22.9.1997 rejected the objections of the transferred
LDCs. He also issued a final seniority list of LDCs dated
22.9.1997 on that basis.

8. In the nmeanwhil e, the order of the |earned Single Judge
was chal | enged by the transferred LDCs in WA. No. 1178/ 1997

and connected appeals. The State resisted the appeals by relying
on the GO dated 2.1.1961 and Rule 27 of Kerala State and
Subordi nate Service Rules, 1958 ('Rules’ for short) to contend
that transferred LDCs. had to be treated as junior-npost in the
new district and the Iist dated 22.9.1967 was finalized by
applying the said rule. The Division Bench which heard the
appeal s, held that having regard to GO dated 2.1.1961 and Rul e
27, the seniority of the transferred LDCs will have to be
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reckoned only fromthe date of their joining at the District to
which they were transferred on their own request. It however

felt that the seniority list finalized in 1984 and the position of
the transferred LDCs should not be disturbed. It held that G O
dated 2.1.1961 and the proviso to Rule 27(a) should be given

ef fect prospectively. It, therefore, allowed the appeals filed by
the transferred LDCs by order dated 14.8.2002 with the

foll owi ng observations :

"This is a case where inter-district transfers were effected
before 1984 and they were all included in the final seniority
list of L.D. Clerks giving seniority fromthe date of which
they joined duty in the parent district. W are of the view at
this distance of tine there is no justification in disturbing
the said situation. In _such circunstances we hold that the
direction given by first and second respondents to revise

the final seniority l|ist published vide office Cenera

Menor andum No. E4-34154/84 dated 7.11.1984 is illegal
Pronotions onthe basis of the said Iist be not disturbed and
GO (M) 4/61/PD dated 2.1.1961 and the proviso to

General Rule 27 of the Kerala State and Subordinate

Services Rules would apply only prospectively wi thout
unsettling the rank and position of the petitioners. It is so
decl ared and Ext. P7 order (order/seniority |list dated
13.11.1990), woul d/stand quashed. Rights of the parties

wi Il be regul ated accordingly. Judgnment of the |earned

single judge will stand set aside. Al the wit appeals and
original petitions are disposed of as above."

9. The said order of the Division Bench is challenged by the
appel l ants who are the 'local’ LDCs. They contend that having
regard to the relevant rules and the Governnent O ders (GCs.),

a CGovernment servant who is transferred fromone district to

anot her on his own request, cannot claimseniority fromhis
initial date of recruitnent in the post but only fromthe date on
which he is transferred on his own request to the new district.
As a consequence, when a conmon State-w se seniority |ist of

LDCs. is prepared for pronmotion to the post of UDC, the rank

of transferred LDCs. should be shown with reference to the date
of their transfer to the new district on their own request, and not
when with reference to the date when they were initially

appoi nted as LDCs. They contend that the Division Bench of

the Hi gh Court having accepted the said | egal position, had no
power to direct that GO dated 2.1.1961 and proviso to Rule
27(a) of the Rules to be applied prospectively. They submit that
the Division Bench having held that the transferred LDCs.

shoul d take rank bel ow the junior-nost |ocal LDCs. as per

Rul es, commtted an error in not giving effect to the said

findi ng.

10. On the contentions urged, the followi ng two points arise
for consideration :

(i) VWet her the seniority of transferred LDCs

(transferred on own request to another unit
(district) in the sane departnent) shoul d be
reckoned fromthe date of their initial appointnent
to the post, or fromthe date on which they were
transferred to the new district. Wether the | ower
post (LDC) being a district-wi se post and the
promoti on post (UDC) being a state-w se post,

woul d nmake any difference to the position.

(ii) Whet her the Division Bench was justified in
hol ding that the GO dated 2.1.1961 and proviso to
Rul e 27(a) of the Rules should only be applied
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prospectively in the case of the transferred LDCs.
(that is fromthe date of the judgnment of the

Di vi si on Bench), thereby giving benefit of the

past service (fromthe date of initial appointnent
up to date of transfer), to transferred LDCs,
contrary to the said rules and GO and denying to
the local clerks the benefit of a higher position in
the seniority list.

Re: Point No. 1

11. In service jurisprudence, the general rule is that if a
Covernment servant holding a particular post is transferred to
the sane post in the same cadre, the transfer will not w pe out
his length of service inthe post till the date of transfer

and the period of service in the post before his transfer has to be
taken into consideration in conputing the seniority in the
transferred post. But where a CGovernment servant is so
transferred on his own request, the transferred enpl oyee wll
have to forego his seniority till the date of transfer, and will be
pl aced at the bottom bel ow the junior-nost enployee in the
category in the new'cadre or departnent. This is because a
government servant 'getting transferred to another unit or
department for his personal considerations, cannot be pernitted
to disturb the seniority of the enployees in-the departnent to
which he is transferred, by claimng that his service in the
department from whi ch he has been transferred, should be taken
into account. This is also because a person appointed to a
particul ar post in a cadre, should know the strength of the cadre
and prospects of pronotion on the basis of the seniority I|ist
prepared for the cadre and any addition from outside would

di sturb such prospects. The matter is, however, governed by the
rel evant service Rul es.

12. We nmay next refer to the relevant rules and G0s having a
bearing on the subject. The service of State Governnent
servants in State of Kerala are governed by the Kerala Public
Services Act, 1968. Section 3 provides that all Rules nade
under the proviso to Article 309 regulating the recruitnent and
conditions of service of persons appointed to Governnment
service and in force inmedi ately before 17.9.1968, shall be
deened to have been made under the said Act and shal

continue to be in force unless and until they are superseded by
Rul es made under the Act. The Kerala State and Subordi nate
Services Rules, 1958 (' Rules’ for short) were nade in exercise
of power conferred under proviso to Article 309. The said
statutory Rul es governed seniority and transfer of Governnent
servants. The said Rules as they originally stood, did not
provide for 'own request transfers’ and consequences thereof.

12.1) The State CGovernnment issued a GO dated 2.1.1961 in
consultation with the Kerala Public Service Conm ssion ("PSC
for short), laying down the conditions subject to which nutua
or inter-departnental transfers of Governnment servants from
one unit to another within the sane departnment, or from one
department to another within the sanme subordi nate service, can
be ordered by the appointing authorities concerned, on request.
Two of the conditions which are relevant are extracted bel ow :

"(1) A person transferred to a new unit will take rank bel ow
the juniornmost in the category in the new unit or

departrment. He will not be allowed to count his previous
service towards seniority. Such transfers should not be
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prejudicial to the legitimate interest of anyone in the
departrment to which he is transferred. But he nmay be
allowed to count his previous service towards increnent,

| eave, pension, gratuity, etc. He will not be required to
undergo fresh probation, if he has al ready conpl eted

pr obati on.

X X X X X

(4) Persons transferred from one department to another or
fromone unit to another in the sane department due to

proved administrative reasons will retain all their rights in
the old unit or department, as their case may be."

12. 2) The State Governnent issued another G O dated

27.5.1971 providing for recruitment to the lower Mnisteria
cadres at district level, in consultation with the Public Service
Comm ssion. The said GO directed that the recruitnment at

district level through the district recruitnent boards would be
made subject to the following conditions :-

"(i) No transfers will be allowed fromthe District to
another within a period of five years fromthe date of
comrencenent of continuous service;

(ii) Such inter-district transfers will be allowed only after
five years and subject to the conditions laid down in GO
MS. No. 4/PD dated 2-1-61

X X X X X

(iv) This will not affect the existing procedure where State-
Wi se pronotions are involved."

12. 3) Rule 27 of the Rules relating to seniority was anended
by GO dated 13.1.1976 (Gazetted on 3.2.1976) inserting a
proviso to clause (a), providing for the consequences of an "on
request’ transfer. The note to the said proviso stated that the
amendment shall be deened to have cone into force with effect
from 28.12. 1960. Rel evant portions of Rule 27 as anmended, are
extracted bel ow :

"27. Seniority.- (a) Seniority of a person in a service, class,
category or grade shall, unless he has been reduced to a

l ower rank as puni shnent, be deternined by the date of the
order of his first appointment to such service, class,

category or grade.

XXXXXXX

Provided that the seniority of persons on mutual or-inter-
unit or inter-departnental transfer fromone unit to another
within the sane department or from one departnent to

anot her, as the case may be, on requests from such persons
shall be determined with reference to the dates of their
joining duty in the new unit or department."

12. 4) The executive instructions contained in the Governnent
Orders dated 2.1.1961 and 27.5.1971 in so far as ’'own request’
transfers, ceased to apply, once a provision therefor was nade
the statutory service rules, by anmendnent. The proviso to Rule
27(a) of the Rules categorically provided that the seniority of
an enpl oyee getting transferred at his own request to another
unit within the sane department or to another departnent will
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be determned with reference to the date of his joining duty in
the new departnment. This proviso is an exception to the genera
rule (contained in clause (a) of Rule 27) that seniority of a
person shall be deternmined by the date of the order of his first
appoi nt nent .

13. The followi ng facts are not in dispute : (i) The contesting
private respondents are transferee LDCs who were transferred
fromthe district in which they were appointed to anot her
district, in the same departnent on their own request. (ii) The
appel l ants are the existing enpl oyees, that is |ocal LDCs of the
sai d departnent in the district to which the transferee LDCs

were transferred. (iii) The transferred LDCs (contesting private
respondents) were senior to the appellants with reference to
their date of appointnent as LDCs. But with reference to the

date on which they were transferred to the new district, they
will becone juniors to the |ocal LDCs (appellants). Wen the
proviso to Rule 27(a) of the Service Rules is applied, as rightly
hel d by the 'l earned single Judge and the Division Bench, the
seniority of the transferred LDCs has to be reckoned only from
the date of their joining duty in the newunit (or district) and
they are not entitledto count their service prior to the date of
their transfer on their request.

14. The transferred LDCs. (contesting private respondents)
contended that the GO dated 27.5.1971 stated that it will not

af fect the existing procedure where State-w se pronotions are

i nvol ved. They point out that though the posts of LDCs. are
District-wise, as the pronotion of LDCs to UDCs is State-w se
the provisions of GO dated 2.1.1961 will not apply, in view of
clause (iv) of G O dated 27.5.1971. It is unnecessary to

exam ne whet her clause (iv) of G O dated 27.5.1971 excl udes
the applicability of G O dated 2.1.1961, as neither the G O
dated 27.5.1971 nor the G O dated 2.1:1961 governed the

effect of 'own request’ transfers, after Rule 27(a) of the Service
Rul es was anmended by introducing a proviso providing for the
consequences of 'own request’ transfers. Were Statutory Rules
govern the field, prior executive instructions cease to apply.

15. The transferred LDCs. next submitted that the provisoto
clause (a) of Rule 27 will not apply, having regard to the
exclusion contained in clause (c) of Rule 27 which reads as
under : --

[c] Notwithstandi ng anything contained in clauses(a) and
(b) above, the seniority of a person appointed to a class,
category or grade in a service on the advice of the

Comm ssion shall, unless he has been reduced to a | ower
rank as puni shment, be determ ned by the date of first

ef fective advi ce nade for his appointnment to such cl ass,
category or grade and when two or nore persons are

included in the sane |ist of candi dates advised, their
relative seniority shall be fixed according to the order in
which their names are arranged in the advice list."

A careful reading of clause [c] shows that it did in no way

affect the contents of proviso to clause (a) of Rule 27 inserted
by amendment by G O dated 13.1.1976. Cause (a) of Rule 27
provided that seniority of a person in a service, class, category
or grade shall be determ ned by the date of the order of his first
appoi ntnent to such service, class, category or grade. O ause

(b) provides that the appointing authority shall, at the tine of
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passi ng an order appointing two or nore persons

simul taneously to a service, fix the order of preference anong
them and seniority shall be determ ned in accordance with it.
Clause [c] nade it clear that notw t hstandi ng anyt hing

contained in clauses (a) and (b), where a person is appointed to
a class, category or grade in a service on the advice of the
Conmi ssion, the seniority of such person shall be determ ned

by the date of first effective advice made for his appointnent to
such cl ass, category or grade and when two or nore persons are
included in the sanme |ist of candi dates advised, their relative
seniority shall be fixed according to the order in which their
nanes are arranged in the advice list. The effect of clause [c] is
toclarify the date with reference to which seniority should be
reckoned when they are initially appointed on the advice of

PSC. It only neans that where the appointnents are fromthe

sel ection list published by the PSC, their seniority will be
reckoned/ determ ned by the first effective advice nmade for such
appoi ntment by the PSC and not by the actual date of his
appoi nt nent by the appointing authority. C ause [c] has
therefore no effect or application, over the proviso which
regul at es subsequent 'own request’ transfers.

16. The transferred LDCs next submitted that the intention of
maki ng a provision/that a person on an 'own request’ transfer
will be ranked as the juniornmost in the newdistrict or new unit,

is to ensure that the seniority of the existing enployees in the
category in the newunit or district is not affected by a senior
person coming fromoutside by transfer. It is contended that
where the pronotion post is State-w se, the seniority of the

exi sting enployees in the district to which the outside enpl oyee
is transferred, will not be affected and, therefore, where the
promotion is to a state-w se post, provisoto Rule 27(a) which
requires those who are transferred on 'own request’, to give up
their seniority, will not apply. W cannot agree. The all eged

i ntention behind a provision, cannot be used to defeat the
express words of the provision. Once a statutory rule i's nmade,

wi t hout providing any exceptions, it is not possible to carve out
exceptions to such rule, by judicial interpretation. Nor can an
exenption from application of a clear and specific rule be
claimed on the ground of hardship or simlar reasons. The
proviso to Rule 27(a) of the Rules is categorical and appliesto
all enpl oyees transferred on own request. It does not nake

di stincti on between enpl oyees whose pronotion postis a

St at e-wi se post and those where the pronption posts are

di strict-w se posts.

17. The | earned counsel for the contesting private
respondents lastly submitted that by now the appellants and the
contesting private respondents have all been pronoted fromthe
posts of LDC to UDC and several of them have al so been

promot ed as Sub-Registrars and the matter should not be
unsettled after such a long time. W find that the matter has
been continuously under litigation ever since 1990 and the
delay in disposal cannot defeat the rights of appellants.

Re : Point No. 2

18. The Division Bench having held that the transferred

LDCs woul d take rank below the juniornost in the category in

the district to which they were transferred, could not have held
that the seniority list prepared on 7.11.1984 (wongly giving
transferred LDCs seniority fromthe date of initial appointnent
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as LDCs) shoul d not be disturbed and proviso to Rule 27(a)
shoul d be given effect prospectively. The Hi gh Court has no
power to direct that a Rule which has been in force for severa
years, will be operated only prospectively, that too in a
proceedi ng where the validity of the Rule was not in challenge.

Concl usi on

19. In view of the above, we find that the revised seniority
lists dated 13.11.1990 and 22.9.1997 under which seniority of
transferred LDCs. (inter-district transferees) is counted only
fromthe date of their joining the new district, excluding the
previous service, are proper and do not call for interference.

20. These appeal s are accordingly allowed. The judgnment of
the Division Bench of 'the High Court, to the extent it directs
that G O dated 2.1.1961 and proviso to Rule 27(a) of the Rules
will apply prospectively, and that the pronptions nmade with
reference to the seniority list dated 7.11.1984 should not be
di sturbed, is set aside. The wit petitions filed by the
transferred LDCs. are disnmissed.  As a result of giving effect to
the seniority list dated 13.11.1990 and 22.9.1997, if the
positions of the transferred LDCs. are altered to their

di sadvant age, we direct that no consequential recovery shall be
made fromthem on/the ground of excess paynent.




