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1. Leave granted.

2. Appel | ants ‘were charged for commi ssi on of offences under Sections
148 and 302 of the I'ndian Penal Code and in the alternative under Section
302/ 149 and Section 120-B of the-lndi an Penal Code. They were, however,
convi cted for commi ssion of an offence under Section 323 read with Section
34 of the Indian Penal Code only, recording that as accused Nos. 1 to 4 had
only caused sinple injuries to the deceased Urashankar, the provisions of
Section 148 and 149 of the Indian Penal Code were not attracted.

3. The State did not prefer any appeal thereagainst. The

conpl ai nant/respondent, however, filed a revision application before the
Hi gh Court. The High Court went into the evidence adduced on behal f of
the prosecution. In regard to the deposition of the official wtnesses
i ncludi ng Autopsy Surgeon it was comented : -

\02310. If a public servant is corruptly (sic) makes a report
in a judicial proceeding it will be offences under section
193 I PC and section 196 | PC and preparation of

document with an intention to save person from

puni shment, it will be an offence falling under section
196 I PC. Thus, willful act of the Doctor in not referring
to other injuries in the post mortemreport discloses his
intention to protect the respondents who are guilty of
conmi ssion of nmurder. Wtnesses were firmon the point

of beating of deceased by | athi and nunber of injuries
recei ved by the deceased. It is held that post nortem
report is inconplete report prepared by the doctor to give
undue advantage to the accused. Appropriate steps for
prosecution of PWD Dr.Y.K Malaiya be initiated for
intentionally preparing fal se evidence.\024

It was opined that having regard to the nature of deposition of the
Aut opsy Surgeon, the trial Court committed a grave error in ignoring the
ot her relevant materials brought on records to pronounce a judgment of
acquittal in favour of the respondents (appellants herein). It was furthernore
held that the doctor had willfully suppressed the head injury and was thus
guilty of dereliction of duty. Re-appreciating the evidence of the
prosecution witnesses, it was held :-
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\023It is natural that when a person is surrounded by nunber
of accused it is difficult for eyewitness to describe the
aut hor of each and every injury. In para 16 of cross-

exam nation, this witness has clarified that he has seen
the body of injured and he found that Umashankar was

having lathi injuries on his entire body and no place on

his body was | eft where he had not received injuries by

| at hi .\ 022

4. On the premse that the learned trial judge has m s-appreciated the
evi dence, the revision application was allowed, directing :-

\02322. In the result, judgment of acquittal passed by the

trial court is set aside and the case is remanded to the tria

court to pass the judgnent on the basis of evidence on

record for each offence keeping in mnd evidence of

eyew tnesses wherein it is stated that deceased had

suffered i'njuries on the whol e body. The fact is al so

referred in Dehati Nal eshi and Panchnama of dead body

Ex. P/ 3. Evidence of doctor wll not prevail over the

eyew tness account in this case. This is a case under

section 302 IPC and the intention of all the respondents

was to cause death of deceased. Trial court shall also

exam ne and pass necessary orders agai nst the concerned

doctor for preparing docunent in order to give undue

benefit to the accused.\024

5. We may, however, before enbarking upon the contentions raised

bef ore us by the Iearned counsel for the parties place on record that one of
t he accused persons, nanely Roshan, had preferred an appeal before the

H gh Court of Madhya Pradesh at Jabal pur and by a judgnent and order

dated 18th Novenber, 2003, it while upholding his conviction under Section
323 read with Section 34 of the Indian Penal Code set himfree on probation
on his furnishing a personal bond for Rs:3,000/- (Rupees there thousand
only) with one surety of the like amount. The said judgnent and order has
attained finality.

6. M. Fakhruddin, the | earned Senior counsel ‘appearing for the
appel l ant, submitted that the Hi gh Court comritted a manifest illegality in
passi ng the inpugned judgment whichis-in the teeth of Sub-section (3) of
Section 401 of the Code of Crimnal Procedure, 1973.

7. Ms Vi bha Datta Makhija, the | earned counsel appearing on behal f of

the respondent-State, on the other hand, urged that it is not a case where the
H gh Court converted a judgnment of acquittal to a judgment of conviction in
exercise of its revisional jurisdiction but nmerely remtted the matter to the
trial court for consideration afresh, this Court should not interfere therewth.
8. The State did not prefer any appeal fromthe judgment of the |earned
Trial Judge. Fromthe proceedings of the High Court, it appears that the

State was not even nmade a party in the crimnal revision application. Public
Prosecutor, however, represented the State before the Hi gh Court. Nobody
interestingly appeared on behalf of the conplaint-revisionist.

9. Revi sional jurisdiction of the H gh Court in ternms of Section 397 read
with Section 401 of the Code of Crimnal Procedure is limted. ~The Hi gh

Court did not point out any error of law on the part of the learned Tria
Judge. It was not opined that any rel evant evidence has been left out of its
consi deration by the court below or irrelevant material has been taken into
consi deration. The H gh Court entered into the nerit of the matter. It
comment ed upon the credentiality of the Autopsy Surgeon. It sought to re-
appreci ate the whol e evidence. One possible view was sought to be

substituted by another possible view

10. Sub-section (3) of Section 401 reads as under :-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 7

\023401(3). Nothing in this section shall be
deened to authorize a High Court to convert a
finding of acquittal into one of conviction.\024

Techni cal ly, although Ms. Makhija may be correct that the H gh Court
has not converted the judgnent of acquittal passed by the |learned Tria
Court to a judgnent of conviction, but for arriving at a finding as to whether
the H gh Court has exceeded its jurisdiction or not, the approach of the Hi gh
Court must be borne in mnd. For the said purpose, we nmay notice a few
precedents.

11. In D. Stephens vs. Nosibolla : [1951] 1 SCR 284 this Court opined :-
\02310. The revisional jurisdiction conferred on the Hi gh
Court under section 439 of the Code of Crimna

Procedure is not to be l'ightly exercised when it is

i nvoked by a private conpl ai nant agai nst an order of
acquittal, against which'the Governnent has a right of

appeal under section 417. It could be exercised only in
exceptional cases where the interests of public justice
require interference for the correction of a manifest
illegality, orthe prevention of a gross mscarriage of
justice. This jurisdiction is not ordinarily invoked or used
nmerely because the | ower court has taken a wong view

of the |aw or m sappreci ated the evidence on record.\024

12. The sane principle was reiterated in Logendra Nath Jha and others
vs. Polailal Biswas [1951 SCR 676] stating:

\ 023\ 005Though sub-section (1) of section 439

aut horises the High Court to exercise, inits

di scretion, any of the powers conferred on a court

of appeal by section 423, sub-section (4)
specifically excludes the power to \023convert a
finding of acquittal into one of conviction\024. This
does not nean that in dealing with-a revision
petition by a private party against an order of
acquittal the High Court could in the absence of

any error on a point of |aw re-appraise the

evi dence and reverse the findings of facts on which
the acquittal was based, provided only it stopped
short of finding the accused guilty and passing
sentence on him By merely characterizing the
judgrment of the trial court as \023perverse\024 and

\ 023l acking i n perspective\024, the Hi gh Court cannot
reverse pure findings of fact based on the tria
Court\022s appreciation of the evidence in the case.
That is what the | earned Judge in the court bel ow
has done, but could not, in our opinion, properly

do on an application in revision filed by a private
party agai nst acquittal\005\024

13. In the instant case the H gh Court not only entered into the merit of
the matter but al so anal ysed the depositions of all the w tnesses exam ned on
behal f of the prosecution. [It, in particular, went to the extent of criticizing
the testinony of Autopsy Surgeon. It relied upon the evidence of the so
call ed eye witnesses to hold that although appellants herein had inflicted
injuries on the head of the deceased, Dr. Y.K Malaiya, PW9, deliberately
suppressed the sanme. He was, for all intent and purport, found guilty of the
of fence under Section 193 and 196 of the Indian Penal Code. The Autopsy
Surgeon was not cross-exam ned by the State. He was not declared hostile.
The State did not even prefer any appeal against the judgnent.

14. In the absence of any such injury on the vital part of the body, the
| earned trial Judge, upon analyzing the evidence brought on record by the
prosecution, held that only four accused had conmitted the of fence under
Section 323 read with Section 34 alone. W see no reason as to how the
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findings of the trial judge can be said to be perverse. The learned trial judge
in arriving at his conclusion noticed: -

(i) Nanes of some of the appellants were not stated in
the first information report.
(ii) Sone of the accused persons were not present at

the time of comm ssion of offence, as their plea of
al i bi was acceptabl e.

(iii) The story of recovery of lathis fromsonme of the
accused i s doubtful.

(iv) Purported recovery of lathi by the investigating
of ficer without any disclosure statenment having

been nade by the concerned accused, was not

rel evant.

(v) Sonme of the accused did not have any dispute
what soever with the conpl ainant side, as such they

had no notive to commt the crine.

(vi) Only because sone of the accused were present at
the time of comm ssion of the offence, having

regard to the fact that the incident took place in a
very small village, their presence at the tinme of
occurrence by itself cannot [ead to an inference

that they participated therein, particularly when
prosecution witnesses did not name them

(vii) No i ndependent “wi t ness had been exam ned by the
prosecution despite the fact that a |arge nunber of
persons w tnessed the incident.

15. Upon anal yziing the entire evidence on record, the learned trial judge
hel d : -

\02358. In view of the discussion and anal yses nade

her ei nabove prosecution has proved that accused persons
No. 1 to 4 i.e. Johar, Ruplal, Roshan and Sant osh
inflicted sinple injuries to deceased Umashankar

Agai nst accused persons offence under Section 148, 302
r/w 149 | PC have been leveled but (in the incident only
accused No. 1 to 4 have committed and thus participation
of the nunber of accused is proved to be four only and
under section 148 & 149 |1 PC the accused persons

m ni mum remai ned to be five. As such against accused
No.1l to 4 offence under Section 148 & 149 are not
proved.\ 024

16. Evidently the Hi gh Court raised a presunption that Autopsy Surgeon
deliberately did not disclose the ante nmortemhead injury purported to have
been suffered by the deceased.

17. The approach of the Hi gh Court to the entire case cannot be

appreci ated. The H gh Court should have kept in nmind that while exercising

its revisional jurisdiction under Sections 397 and 401 of the Code of

Crimnal Procedure, it exercises a limted power. |Its jurisdiction to entertain
a revision application, although is not barred, but severally restricted,
particularly when it arises froma judgnent of acquittal-:

18. Ms. Makhija is correct that sub-section (4) of Section 378 of the Code
of Crimnal Procedure was not available to the first informant but the sane
by itself would not nmean that in absence of any appeal preferred by the

State, the limted jurisdiction of the court should be expanded.

19. We nmay notice a few of the decisions of this Court which are binding
on us.

In K. Chinnaswany Reddy vs. State of Andhra Pradesh : [1963] 3
SCR 412, this Court observed : -
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\023It is true that it is open to a High Court in revision to set
asi de an order of acquittal even at the instance of private
parties, though the State may not have though fit to

appeal ; but this jurisdiction should in our opinion be

exerci sed by the H gh Court only in exceptional cases,

when there is sone glaring defect in the procedure or

there is a nanifest error on a point of [aw and

consequently there has been a flagrant miscarriage of

justice. Sub-section (4) of s. 439 forbids a H gh Court
fromconverting a finding of acquittal into one of

conviction and that nakes it all the nore incunbent on

the Hi gh Court to see that it does not convert the finding

of acquittal into one of conviction by the indirect nethod

of ordering retrial, when it cannot itself directly convert a
finding of acquittal into a finding of conviction. This
places limtations-on the power of the H gh Court to set
aside a finding of acquittal in revision and it is only in
exceptional cases that this power should be exercised.\024

In Mahendra Pratap Singh vs. Sarju Singh and Anr. [1968] 2 SCR
287 this Court stated the |aw thus :-

\0238. The practice on the subject has been stated by this
Court on nore than one occasion. In D Stephens v.

Nosi bolla [[1951] S.C. R 284], only two grounds were
nmentioned by this Court as entitling the H gh Court to set
aside an acquittal in.arevisionand to order a retrial. They
are that there nust exist a manifest illegalityinthe

j udgrment of the Court of Session ordering the acquittal or
there nmust be a gross miscarriage of justice. |In explaining
these two propositions, this Court further states that the
Hi gh Court is not entitled to interfere even if a wong
view of law is taken by the Court of Session or if even
there is m sappreciation of evidence. Again, in
Logendranath Jha and others v. Shri Polailal Biswas

[[1951] S.C R 676], this Court points out that the H'gh
Court is entitled in revision to set aside an-acquittal if
there is an error on a point of |aw or no appraisal of the

evidence at all. This Court observes that it is not
sufficient to say that the judgnment under revision is
"perverse" or "lacking in true correct perspective". It is

poi nted out further that by ordering a retrial, the dice is
| oaded agai nst the accused, because however nuch the

Hi gh Court may caution the Subordinate Court, it is

always difficult to re-weigh the evidence ignoring the

opi nion of the H gh Court. Again in K Chinnaswany

Reddy v. State of Andhra Pradesh, it is pointed out that
an interference in revision with an order of acquittal can
only take place if there is a glaring defect of procedure
such as that the Court had no jurisdiction to try the case
or the Court had shut out sone material evidence which

was adm ssible or attenpted to take into account

evi dence which was not adni ssible or had overl ooked

sone evidence. Although the list given by this Court is
not exhaustive of all the circunstances in which the High
Court may interfere with an acquittal in revision it is
obvious that the defect in the judgnent under revision
nust be anal ogous to those actually indicated by this
Court.\ 024

In Janata Dal vs. HS Chowdhary : (1992) 4 SCC 305, this Court stated
that the object of the revisional jurisdiction was to confer power on superior
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crimnal courts to correct mscarriage of justice arising from m sconception
of law, irregularity of procedure, neglect of proper precaution or apparent
har shness of treatnent.

In State of Maharashtra vs. Jagnmohan Singh Kul di p Si ngh Anand
(2004) 7 SCC 659 this Court observed :-:
\02321. In enbarking upon the m nutest re-exam nation of
the whol e evidence at the revisional stage, the |earned
Judge of the High Court was totally oblivious of the self-
restraint that he was required to exercise in a revision
under Section 397 Cr. PC. On behalf of the accused,
reliance is placed on the decision of this Court to which
one of us (Justice Sabharwal) is a party i.e. Ram Briksh
Si ngh v. Anbi ka Yadav. That was the case in which the
H gh Court interfered in revision because materia
evi dence was overl ooked by the courts bel ow. \ 024

The judgment of Ram Bri ksh mentioned above, has since been
reported as Ram Briksh Singh vs. " Anbika Yadav : (2004) 7 SCC 665
wherein it has been observed -

\ 02312. For the aforesaid reasons, we are unable to
accept the contention that the H gh Court has
reappreci ated the evi dence.  The H gh Court has

only denonstrated as to how the material  evidence

has been overl ooked |l eading to manifest illegality
resulting in gross m/scarriage of justice.\024

It was, therefore, relevant in the fact situation obtaining therein

Yet again in Satyajit Banerjee vs. State of WB. : (2005) 1 SCC 115
this Court has, while exercising its jurisdiction under Section 142 of the
Constitution of India, expressed a note of caution stating :-

\ 02322. The cases cited by the | earned counsel showthe
settled legal position that the revisional jurisdiction, at
the instance of the conpl ai nant, has to be exercised by
the High Court only in very exceptional cases where the

Hi gh Court finds defect of procedure or manifest error of
law resulting in flagrant nmiscarriage of justice.

20. W may notice that prohibition contained in sub-section (3) of Section
421 refers to a finding and not the conclusion.

A bare perusal of the judgnent of the Hi gh Court clearly denonstrates
that in effect and substance the finding of the | earned trial judge has been
reversed. Wile hearing the matter afresh in terns of the direction of the
Hi gh Court, the | earned Trial Judge woul d be bound by the observations
made therein and thus, would have no option but to convict the appellants.
21. Not only the evidence of the prosecution w tnesses has been relied
upon and that of the Autopsy Surgeon has been disbelieved but the Tria
Judge has al so been asked to initiate an appropriate proceedi ng agai nst 'hi'm
22. We have, therefore, no hesitation to hold that the H gh Court
exceeded its jurisdiction in view of the fact that the judgnent of the |earned
Trial Judge could not be termed to be a perverse one.
23. The Trial Court mght be wong as regards anal yzing the prosecution
evidence but then it had not relied upon the evidence of the eye w tnesses
only having regard to the opinion of nedical expert. The |learned Tria
Judge considered the plea of alibi on the part of sonme of the accused and
accepted the sane. The High Court did not bestow any consideration in this
behal f. It also failed to take into consideration that even by-standers have
been inmplicated in the matter.
24, Unfortunately, the H gh Court did not neet the reasonings of the
| earned trial judge which was its bounden duty.
25. Even the effect of the order dated 18.11.2003 passed by the Hi gh
Court in the appeal preferred by Roshan was not taken into consideration

The said order attained finality. |f Roshan was guilty of conm ssion
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of an offence under Section 323 of the Indian Penal Code, we fail to see any
reason as to how others could be held guilty for comission of the offence
under Section 302 thereof.

In any event, the judgment passed in favour of Roshan could not have
been set aside indirectly which could not be done directly.
26. For the reasons abovenentioned, the inpugned judgnent cannot be
sustai ned, which is set aside accordingly. The appeal is allowed.




