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ACT:

%

I ncome Tax Act 1961

Sections 70 (2) (ii) and 80T- Assessee- Selling shares held
in conpanies-Long termcapital gainas well as long term
capital | oss-Capital gains-Conputation of.

HEADNOTE:

The appel | ant - assessee was a Registered Firm The
assessnment year concerned was 1973-74. During the relevant
previous year being the financial year 1972-73, the assessee
sold shares it held in several conpanies; fromthe sale in
three conpanies it secured a gross long ternms capital gain
of Rs.5,61,508 However, in the sale of shares in six /other
conpanies it sustained a long termcapital loss in a sum of
Rs. 96, 583. The assessee computed the capital gains on
these transactions of sale of shares less the -deductions
under Section 80-T(b) and Section 80T (b) (ii) (1)  and
showed a profit of Rs. 1,81,671.00

The Incone-Tax Oficer did not agree with the node  of
conputation indicated by the asssessee; and set off the |ong
termcapital |oss against the long termcapital gainin the
first instance and then applied the deductions, provided by
Section 80-T to the balance figure and ultimately conputed
the capital gains included in the total income at' Rs.
2,29, 963.

The assessee aggrieved by the aforesaid assessnent ‘preferred
an appeal which was dism ssed by the Appellate Assistant
Conmi ssi oner .

In further appeal by the assessee the Tribunal agreed wth
the assessee’s conputation.

Revenue asked for and obtained a reference which the High
Court answered in the negative i.e. in favour of the
Revenue.

The Hi gh Court held that the income from capital gains
constituted a separate head of income under the Inconme Tax
Act and that capital gains are bifurcated into long term
capital gains and short termcapital gains, and
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relying on the decision in Conm ssioner of incone Tax V.
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Sigappi Achi, 140 |I.T.R 448 held that in the instant case
it was concerned only with long termcapital gains, and that
Section 70 (2) (ii) prescribes the manner in which the |oss
fromsale of long termcapital asset is to be set off.

In the appeal to this Court it was submtted on behalf of
the appell ant assessee that according to the provisions and
schenme of the Income-Tax Act capital gains had to be
conputed in respect of each asset separately and that
Section 80-T prescribes different percentages of deduction
for different types of capital assets, and that the correct
met hod, therefore, 1is to conpute the capital gains wth
respect to each asset transferred saparately, in accordance
with Section 80-T before setting off the | osses.

Di sm ssing the appeal, this Court,

HELD: 1. This is not a case where the assets transferred
by the assessee during the relevant previous year consisted
of both the types of capital assets, nentioned in sub-
clauses (i) and (ii) of clause (b) of Section 80-T. They
were of only one type nanely those failing under sub-clause
(ii) viz. ~shares. Fromthe sale of certain shares the
assessee -derived profit and fromthe sale of certain other
shares, he suffered | oss. (450-E)

2. The deductions provided by Section 80-T have to be
applied to the

" capital gains" arising fromsale of long term capita
assets. In other words, the deductions provided by the said
section have to be applied to the anount representing the
capital gains during the relevant previous year. The anount
of capital gains during the relevant previous year neans the
profits derived mnus the | osses suffered. (452-D)

3. It is not possible to treat the transfer of each asset
separately and apply the deductions separately. (452-E)
Comm ssi oner of Income Tax v. V Venkarachalam G vil ' Appea

No. 3044 of 1993, dated April 13,1993, relied on

Comm ssioner of Inconme Tax (Central) Mudras v, Canara
Wor kshops Private Limted, 161 I.T.R 320, distinguished.
448

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 4851 (NT) of
1990.

From t he Judgnent and Order dated 31.1.89 of the Madras High
Court in Tax Case No. 900 of 1979,

K.N. Shukla, R Satish for Ms. A. Subhashini for the

Appel | ant .
T.A. Ramachandran and Ms. Janaki Ranmachandran for. the
Respondent .

The Judgrment of the Court was delivered by

B.P. JEEVAN REDDY.J. This appeal is preferred by the
assessee against the judgnent of the Madras High ' Court
answering the question referred to it under section 256 (1)
of the Incone-tax Act in favour of the Revenue and against
the assessee. The question stated, at the instance of the
Hi gh Court reads:

"Whet her, on the facts and in the circunstances of the case,
the Appellate Tribunal was justified in-holding that the
assessabl e capital gain would be only Rs. 1,81,671 conputed
in the manner set out in paragraph 14 of the order of the
tribunal ?

The assessee is a registered firm The assessnent year
concerned is 1973-74, the relevant previous year being the
financial year 1972-73. During the said previous year, the
assessee sold shares held by himin several conpanies. From
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the sale of 'shares in three conpanies, it secured a gross
long-term capital gain of Rs. 5,61,508. However, in the
sal e of shares in six other conpanies, it sustained a |ong-
term capital loss in a sumof Rs. 96, 583. The assessee
conputed the capital gains on the aforesaid transaction of
sal e of shares in the foll owi ng nanner

Gross long-termcapital gains Rs. 5,61, 508.00
LESS, Deduction under Rs. 5, 000. 00
Section 80-T (b) Rs. 5,65, 508.00
LESS: Deducti on under

section 80-T (b) (ii) at 50% Rs. 2,78, 254.00
449

LESS Loss on sale Rs. 2,76, 254. 00
of shares Rs. 96, 583. 00
Profits: Rs. 1,81,671.00

The Incone-tax Oficer did not agree with said node of
conputati'on. He set off the long-termcapital |oss against
the long-termcapital gain in the first instance and then
applied the deductions provided by section 80-T to the
bal ance figure of Rs. 4,64,925.

H s conputation was in the follow ng terns:

G oss long-termcapital

gain Rs. 5.61, 508
LESS: Long-term capita

| oss of the sanme year Rs. 96, 583
Bal ance of |ong-term

capi tal gains of the year Rs. 4,64, 925
LESS: Deducti on under

section 80 T(b) (ii) at 50% Rs. 2,29, 962

Capital gains included in

the total incone Rs. 2,29,963
Aggri eved by the order of assessnent, the assessee preferred
an appeal which was dism ssed by the Appellate Assistant
Conmi ssi oner . On further appeal, - however, —the Tribuna
agreed with his node of computation. Thereupon the Revenue
asked for and obtained the said reference. The H gh Court
answered the said question in the negative i.e., in_favour
of the Revenue, on the follow ng reasoning: the incone from
capital gains constitutes a separate head of incone under
the Act. Capital gains are bifurcated into long-term
capital gains and shurt-termcapital gains. In this case
the Court is concerned only with long-term capital gains.
Section 70 (2) (ii) prescribes the manner in which the /'|oss
from sale of longtermcapital asset is to be set/ off.
According to the said provision, the assessee " ‘shall be
entitled to have the anpunt of such |oss set off against the
income, if any, as arrived at under the simlar computation
made for the assessment year in respect of any other capital
asset not being a short-termcapital asset”. Support for
the said proposition was derived from the decision in
Commi ssi oner of |ncome Tax v.

450

Sigappi Achi, 140 |I.T.R 448. The correctness of the view
taken by the High Court is questioned in this appeal

Shri T. A Ramachandran, |earned counsel for the appellant
submitted that according to the provisions and schene of the
Act, capital gains have to be conputed in respect of each
asset separately. Section 80-T prescribes di fferent
percentages of deduction for different types of capita




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 6

assets: If the capital asset sold consists of "buildings or
land or any rights in buildings or |lands", the deduction
provided is 35%in addition to the standard deducti on of Rs.
5,000 Whereas in the case of any other capital asset, the
percent age of deduction provided is 50% in addition to the

standard deduction of Rs. 5,000/-. The deductions have to
be wor ked out separately where the capital assets
transferred during a previous year fall in both t he

categories. Even the proviso to section 80T shows that the
gains arising from the transfer of these two types of
capital assets nust be treated as separate and distrinct.
If the capital gains arising fromthe transfer of both the
types of capital assets are clubbed together, it would not
be possible to work out the provisions of section 80-T. The
correct nethod, therefore, is to conpute the capital gains
with respect to each asset transferred separately, in
accordance with section 80-T, before setting off the |osses.
We are afraid the argunents advanced by M. Ranachandran
travel far beyond the controversy involved herein. This is
not a case where the assets transferred by the assessee
during the relevant previous year consisted both the types
of capital assets. They were of only one type nanely-
shares. From the sale of certain shares the assessee
derived profit and fromthe sale of certain other shares, he
suffered loss. The sinple questionis howto work out and
apply the deductions provided by section 80-T in such a
case. For answering this question, it 1is necessary to
notice the provisions of section 80-T and section 70, as
they stood during the rel evant previous year

"80-T. VWere the gross total income of an assessee not
being a conpany includes any inconme chargeabl e under the
head "Capital gains" relating to capital assets other than
short-termcapital assets (such inconme bei ng, hereinafter
referred to as long-termcapital gains), there shall be
allowed, in conputing the total income of the assessee, a
deduction from such inconme of an ampunt equal to,-

(a)in a case where the gross total inconme does not exceed
ten thousand rupees or where the |ong-termcapital ‘gains do
not exceed five thousand rupees, the whole of such |ong-term
capi tal gains;

451

(b)in any other case, five thousand rupees as increased by a
sum equal to, -

(i)(thirty five percent) of the anount by which the |ong-
term capital gains relating to capital  assets, bei ng
buildings or lands, or any rights in buildings or |ands,
exceed five thousand rupees;

(ii)(fifty per cent.) of the amount by which the [|ong-term
capital gains relating to any other capital assets exceed
five thousand rupees:

Provided that in a case where the long-term capital ' gains
relate to buildings or lands, or any rights in buildings or
lands, as well as to other assets, the sumreferred to in
sub-clause (ii) of clause (b) shall be taken to be-

(A)where the ampbunt of the long-termcapital gains relating
to the capital assets nmentioned in sub-clause (i) is |less
than five thousend rupees, (fifty percent.) of the anmount by
which the long-termcapital gains relating to any other
capital assets exceed the difference between five thousand
rupees and the amunt of the long-term capital gains
relating to the capital assets nentioned in sub-clause (i);
and

(B)where the ambunt of the long-termcapital gains relating
to the capital assets nmentioned in sub-clause (i) is equa
to or nore than five thousand rupees, (fifty percent.) of
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the long-termcapital gains relating to any other capita
assets.

70(1) Save as otherw se provided in this Act, where the net
result for any assessnent year in respect of any source
falling under any head of income other than 'Capital gains’
is a loss, the assessee shall be entitled to have the anpunt
of such loss set off against his income from any other
source under the same head.

(2)(i) Were the result of the conputation nade for any
assessment year under sections 48 to 55 in respect of any

short-term capital asset is a |loss, the assessee shall be
entitled to have the amunt of such |oss set off against the
income, if any, as arrived at under a simlar conputation

nmade for the assessnment year in respect of any other capita

asset.

452

(ii)Were the result of the conputation nade for any
assessnment. year under sections 48 to 55 in respect of any
capital asset” other than a short-termcapital asset is a
| oss, the assessee shall be entitled to have the ampbunt of
such | oss set off against the inconme, if any, as arrived at
under a sinilar conputation nade for the assessnent year in
respect of any other capital asset not being a short-term
capital asset.”

The opening words of section 80-T are relevant. If the
gross total income of an assessee (not being a conpany)
"includes any incone chargeable under ~the head "capita

gai ns" relating to capital assets (referred toas long-term
capital gains) there shall be allowed in conputing the tota

income of the assessee a deduction from such income of an
amount equal to......... ... . ... ...

In our Judgnent delivered on April 13, 1993 in Gvil Appea

No. 3044 of 1983 (Conmissioner of Income Tax V. \%
Venkat achal am) we have held that the deductions provided by
section 80-T have to be applied to the "capital gains"
arising from sale of long-termcapital assets. In other
words, the deductions provided by the said section have to
be applied to the anobunt representing the capital / gains
during the relevant previous year. - The anount ~of capita

gains during the relevant previous year neans the profits
derived mnus the |losses suffered. This is precisely the
opi nion of the High Court, with which viewwe agree. It is
not possible to treat the transfer of each asset separately
and apply the deductions separately. |If the argunent of the
| earned counsel for the appellant is logically extended it
woul d nean that even the deduction of Rs. 5,000 should be
applied in each case separately. Learned counsel, however,

did not take that stand. He agreed that ‘the standard
deduction of Rs. 5,000 rmust be applied to the totality of

the capital gains. At the sane tinme, he says, t he
deduct i ons provided in clause (b) should be appl i ed
separately to each asset. W have not been able to

appreciate the logic behind the contention of the |earned
counsel

This is not a case where the capital assets transferred
consist of two types nentioned in sub-clauses (i) and (ii)
of clause (b) of section 80-T. They are only of one type
nanmely those falling under sub-clause (ii). W need not,
therefore, deal with or answer the hypothetical contention
raised by the |earned counsel. Further as pointed out by
the H gh Court the provision contained in clause (ii) of
subsection (2) of section 70, as it stood at the relevant
time, supports the conclusion arrived at by us.

The Ilearned counsel for the appellant relied upon the
decision of this Court in Conmssioner of Income Tar
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(Central), Madras v. Canara Wrkshops Private

453

Limted, 161 |I.T.R 320. That was a case arising under
section 80-E of the Act, as it stood during the assessnent
years 1966-67 and 1967-68. On the |anguage of section 80-E
it was held that in conmputing the profits for the purpose of
deduction under the said section, each ’priority industry’
nust be treated separately. We do not see how the principle
of the said decision has any application to the facts of
this case, which has to be decided on the |I|anguage of a
di fferent provision nanmely section 80-T read with section 70
(2) (ii).

For the above reasons, we agree with the opinion expressed
by the Hi gh Court and dismiss this appeal. No order as to
cost s.

N. V. K.

Appeal dism ssed.
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