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This is an appeal by special leave challenging the

order of the Punjab & Haryana Hi gh Court which had all owed
the respondent’s Wit Petition challenging the decision of
the appellant to the effect that the respondent was not
allowed to cross the efficiency bar

The respondent had joined the service under the
appel l ant as Mali-cum Chowkidar in 1972. According 'to the
appel l ant, the respondent was not discharging his duties to
the best of his ability and honesty. It was alleged that on
9.3.1987 the respondent attenpted to m sappropriate one bag
of wheat fromthe godown of the appellant but was caught
red- handed. The respondent confessed to his guilt ~and
requested that he nmay be excused. On an earlier occasion he
had failed to perform a night duty and had al so misbhehaved
with his senior officer. Vide his letter dated 26.2.1987,
the respondent had admitted having conmtted the  said
m st akes and agai n requested that he may excused.

In respect of the vyear 1986-87, an adverse entry was
recorded in the respondent’s Confidential Report- to the
effect that his honesty and integrity was doubtful and that
he had not been attending his duties efficiently and had
been | azy, undisciplined and was not perform ng his duties
satisfactorily. This adverse report was conveyed to the
respondent who subnmitted his objections on 5.12.1987, but
the sanme were rejected.

The respondent was in the pay-scale of Rs. 800-15-1010
EB- 20- 1150 and his case had to be considered for crossing
the efficiency bar we.f. 1.2.1988. On the consideration of
the respondent’s entire record of service, including the
adverse entries, decision was taken not to allow him to
cross the efficiency bar for a period of one year and the
matter was to be reviewed thereafter. In the follow ng year
i.e. 1987-1988, the respondent was assessed as 'average
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the, taking his record into consideration, he was again held
up at the efficiency bar stage of Rs. 1010 for another year
w.e. f. 1.2.1989 vide order dated 5.4.1989.

The aforesaid two orders relating to the stoppage at
the efficiency bar and for deleting the adverse remarks in
the Confidential Report for 1986-87 were chall enged by the
respondent in Hi gh Court by filing a Wit Petition No. 1836
of 1990. The sane was, however, dismssed by a D vision
Bench of Punjab & Haryana High Court vide its order dated
11.7.1990.

The case of the respondent was again considered for
crossing of efficiency bar we.f. 1.2.1990. Vide order dated
6.8.1990, it was again decided to stop the respondent at the
ef ficiency bar stage for a further period of one year w.e.f.
1.4.1990. This led to the filing of the second Wit Petition
being Cvil Wit Petition No. 5848 of 1991 from which the
present appeal arises, where apart from the prayer for
guashing the aforesaid order dated 6.8.1990, it was again
prayed by the respondent that the adverse report for the
year 1986-87 should be quashed. The case of the appell ant
herein before the H gh Court was that earlier Wit Petition
for substantially the sane relief had al ready been
di sm ssed. Further nore, the case of the respondent was
stated to have been reviewed in accordance wth the
provisions of Rule 4.8 of the Punjab Cvil Service Rules
Vol. 1, Part-1 as applicable to the Governnent enpl oyees in
Haryana and also as per the instructions dated 29.1.1974
issued by the Haryana State Governnent as amended by
i nstructions dated 24.11.1974.

By the inpugned judgnent dated 6.8.1991, the H gh Court
cane to the conclusion that the principles  of natura
justice had been violated as the petitioner (respondent
herein) was not afforded an opportunity of being heard or to
represent his case before the orders stopping him at the
efficiency bar were issued. It was further observed that the
right of an enployee to have hiscase for crossing the
efficiency bar being considered ‘every year could’ not be
taken away by any executive order. Wile allowing the Wit
Petition, the appellant herein was directed "to afford an
opportunity to the respondent to explain the position and
represent his case regarding the adverse nmaterial on the
basis of which he was to be stopped from crossing the
efficiency bar".

It was contended by the |earned counsel for the
appel lant that the Hgh Court erred in assunming that the
case of the respondent for crossing the efficiency bar was
not considered every year. The positive avernment whi ch had
been nade is that his case was considered every year in
accordance with the rules. It is further contended that no
opportunity of explaining is required to be given before the
case of an enployee is considered with regard to the
crossing of efficiency bar. As far as the consideration of
the adverse material is concerned, it was subnitted that the
adverse material for the year 1986-87 had been forwarded to
the respondent who had filed his objections but the sane
were rejected. Therefore, the principles of natural justice,
even if they were applicable, had not been viol ated.

The main contention which has been urged on behal f of
the respondent was that the principles of natural justice
were attracted and that no opportunity has been given before
passing the orders whereby the respondent was comruni cated
the decision of the appellant not to allow himto cross the
efficiency bar.

The Hi gh Court, in our opinion, was not right in comng
to the conclusion that any opportunity should have been
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granted to the respondent before an adverse decision is
taken with regard to non-crossing of efficiency bar. Rule
4.8 of Punjab State Service Rules provides that where an
efficiency bar is prescribed ina tine scale, the next
i ncrenent above the bar is not to be given to an enpl oyee
wi thout the specific sanction of the authority enpowered to
wi t hhold increments, provision does not contenplate any
hearing being granted to an enployee before a decision is
taken with regard to permtting or non-permtting an
enpl oyee to cross the efficiency bar. Note-3 to the said
Rul e, on which reliance was placed by the |earned counse
for the respondent, nerely provides that the cases of al
officers held wup at the efficiency bar should be revi ewed
annually with a view to determne whether the quality of
their work has inproved and generally whether the defects
for which they were stopped at the bar have been renedied to
an extent sufficient to warrant the renoving of the bar. In
the instructions dated 29.1.1974 issued by the Haryana State
Governnent, it is stated in para 4 as foll ows:

"It is” thus not necessary before it is

decided to stop a Governnent enpl oyee at

an efficiency bar to inform him in

witing of the grounds on which it is

proposed to take such action. The order

stopping an enployee at an efficiency

bar should however be a speaking order

and it should give sufficient details so

that, the enpl oyee can, if~ he so
desires, nmake ‘a representation against
the sane. It is desirable that every

case should be scrutinised carefully by

the Departments and good reasons given

in support of an order of stoppage."”

The validity of the aforesaid instructions had not been
chal l enged and, in any case, it appears to us that the
stoppage of an enployee at the efficiency bar is not by way
of puni shnent and does not cause any stigma on an enpl oyee.
When an efficiency bar is inserted in atinme scale it only
means that at that stage annual increment is not as of right
but the bar will be renoved, and an enployee all owed further
increnents, if the authority concerned comes to the
conclusion that such an enployee is not —inefficient.” An
opinion to this effect has necessarily to be a subjective
one though it nmust be based on relevant facts. It is further
seen that in the aforesaid instructions, it has been stated
that an order stopping an enployee at an efficiency bar
shoul d be by speaking order and sufficient details should be
given so that an enployee can, if he so desires, nake a
representation against the same. Besides providing for a
post facto hearing, a concept which is not unknown to the
principles of natural justice, the speaking order -which is
passed can al so be subjected to judicial review as has been
done in the present case. The passing of speaking order
however, does not mean that before the authority concerned
cones to the conclusion of stopping of a person at the
efficiency bar stage, an opportunity of hearing nust be
given to him Consideration of all naterial before taking
the decision is sufficient conpliance of the requirenent.

A decision not to allow the crossing of efficiency bar
isrequired to be taken on the basis of the record of the
enpl oyee concerned. In the instant case, there was adverse
entry which was recorded for the year 1986-87 in the annua
Confidential Report of the respondent. The said adverse
entry had been comunicated to himand the objections filed
thereto were considered, but were rejected. The H gh Court
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was, therefore, not right in comng to the conclusion that

the principles of natural justice were not conplied in the
present case.
Fromthe facts as narrated herei nabove, it 1is also

apparent that the case of the respondent regarding the
crossing of the efficiency bar had been reviewed every year
in accordance with the provisions of the aforesaid Rule 4.8
and, therefore, the H gh Court was not correct in assum ng
that this had not been done in the instant case. The earlier
Wit Petition which had been filed by the respondent
chal l enging the adverse entry for the year 1986-87 and the
stoppage at the efficiency bar in the first tw years was
di smssed. In the judgnment under appeal, the H gh Court has
not even referred to the filing of the earlier Wit Petition
1836/ 1990 and its dism ssal vide order dated 11.7.1990. This
is unsatisfactory to say the |east.

For the aforesaid reasons, the judgment under appeal is
set aside. This appeal is allowed. There shall be, however,
no order as to costs.




