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Respondent No.1 herein filed Title Suit No.89 of 1992 on
the file of the Miunsif’'s Court at How ah agai nst the appellant and
others for a declaration of his title as a Thika Tenant in respect of the
pl ai nt A schedul e property and for other consequential reliefs. The
appel | ant herein- defendant No.1 in the suit, entered appearance and
contested the suit ‘and the application for interiminjunction filed by the
plaintiff. The application forinteriminjunction was heard and the
same was di smssed by the trial court. The plaintiff filed an appeal
agai nst that order under Order XLIII Rule 1 of the Code of G vi
Procedure, 1908 (for short "the Code") and that appeal was al so
di smissed by the District Judge on 16.3.1994.

2. The suit itself stood posted to 8.10.1996. The appel | ant \ 026
the first defendant, did not appear. The evidence of the plaintiff was
recorded. On 9.10.1996 the plaintiff filed two applications \026 one for

an anendnent of the plaint and the other for certain corrections in the

pl ai nt. Those applications were allowed the sane day in the absence

of any opposition. In view of his absence, the first defendant, the
appel l ant, was set ex parte and on 11.10.1996, the suit was decreed ex
parte.

3. On 16.11.1996, the first defendant, the appellant, filed a

petition under Order | X Rule 13 of the Code acconpani ed by an

application under Section 5 of the Limtation Act™ for condoning the

delay in filing the petition for setting aside the ex parte decree. Bot h
the applications were opposed by the plaintiff. On 21.11.1996, the

first defendant \026 the appellant, also filed an appeal, Title Appea

No. 157 of 1996, against the ex parte decree along with an application

for condoning the delay in filing that appeal as enjoined by O der XLI
Rul e 3A of the Code and invoking Section 5 of the Limtation Act. On
17.9.1998, the trial court allowed the application filed by the first

def endant under Section 5 of the Limtation Act and condoned the

delay in filing the petition under Order | X Rule 13 of ‘the Code. The
plaintiff challenged that order in the District Court in-revision, but the
revi sion was di smssed on 11. 8. 2000. There was a further revision to

the Hi gh Court which was dism ssed on 14.9. 2000.

4. On 21.1.2000, since the first defendant \026 the appellant, did
not appear to prosecute his application under Section 5 of the

Limtation Act in Title Appeal No. 157 of 1996, his appeal against the

ex parte decree, the District Court dismssed that application for non

taking of steps, resulting in default. On 6.3.2000, in view of the non
appearance of the first defendant \026 the appellant, Title Appeal No. 157

of 1996 against the ex parte decree itself was dism ssed for default. In
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ot her words, both the application under Section 5 of the Act for

condoning the delay in filing that appeal and the appeal against the ex
parte decree filed by the first defendant stood dism ssed for default.

5. In the trial court, the petition for setting aside the ex parte
decree filed under Order I X Rule 13 of the Code came up for hearing.

On behalf of the plaintiff, an objection was raised that in view of the
filing of Title Appeal No. 157 of 1996 by the first defendant agai nst the
ex parte decree and in view of the explanation to Order | X Rule 13 of

the Code, the application under Order | X Rule 13 of the Code coul d not

be entertained by the court which had passed the ex parte decree. On
behal f of the first defendant \026 the appellant, it was contended that since
the appeal filed by the appell ant against the ex parte decree was

di sm ssed for default as a consequence of the dism ssal of the

application for condoning the delay in filing that appeal being

di sm ssed for default, the explanation created no bar to the entertaining
of the petition under Order I'X Rule 13 of the Code, especially in the
context of the fact that the delay in filing that petition had al ready been
condoned by the trial court and affirmed up to the Hi gh Court. But, the
trial court took the view that since the appeal against the ex parte

decree filed by the first defendant was not w thdrawn, the petition

under Order IX Rule 13 of the Code could not be entertained or relief
granted to the first defendant in view of the explanation to Order |X

Rul e 13 of the Code. Thus, the petition for setting aside the ex parte
decree was di sm ssed. The first defendant chall enged that decision in

an appeal under Oder XLIIl Rule 1 of the Code. The | ower appellate

court agreed with the conclusion of the trial court that the explanation

to Order I X Rule 13 of the Code precluded the court fromexercising its
power to set aside the ex parte decree. Thus, the appeal was

di smi ssed. The first defendant challenged the sane in a proceedi ng

before the Hi gh Court under Article 227 of the Constitution of India.

The High Court held that the question posed for decision was covered

by decisions of this Court referred to by it in its order and in the |ight of
those decisions the order of the trial court as affirnmed by the District

Court, could not be interfered wth. The Hi gh Court, thus, disnissed
the petition filed by the first defendant under Article 227 of the
Constitution of India. The first defendant has chal |l enged this order of

the Hi gh Court in this appeal

6. On the facts, it is thus clear, that the first defendant filed a
petition for setting aside the ex parte decree under Order | X Rule 13 of

the Code acconpani ed by an application for condoning the delay in

filing that petition, and subsequently he also filed an appeal agai nst that

ex parte decree, again acconpani ed by an application for condoning the

delay in filing that appeal. That application for condoning the delay in

filing the appeal against the ex parte decree and the appeal against ex

parte decree were both dismissed for default.  The petition for setting

aside the ex parte decree under Order I X Rule 13 of the Code was fil ed

first and the appeal was filed while that petition was pending. But
before the petition under Order | X Rule 13 of the Code coul d be
di sposed of, the appeal had been dism ssed for default. Thus, on the

day the petition under Oder | X Rule 13 of the Code was taken up for
di sposal, no appeal against the decree was pendi ng.

7. The expl anation to Order |1 X Rule 13 of ‘the Code added by
the Code of Civil Procedure (Anmendnent) Act, (Act No. 104 of 1976),

whi ch canme into force with effect from1.2.1977, reads as under

"Expl anation \ 026 Where there has been an appea

agai nst a decree passed ex parte under this rule,

and the appeal has been di sposed of on any ground

ot her than the ground that the appellant has

wi t hdrawn the appeal, no application shall lie
under this rule for setting aside the ex parte
decree. "

It is argued on behalf of the appellant that on the day the petition
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under Order I X Rule 13 of the Code was filed, no appeal against the
decree had been filed or was in existence and consequently, the bar
created by the explanation did not apply since it only provided that a
petition under Order |1 X Rule 13 of the Code could not be entertained

only in a case where the ex parte decree was al ready subjected to an
appeal . To add enphasis to this argument, he also submitted that on

the day the trial court took up the petition under Order I X Rule 13 of
the Code for consideration, the appeal against the decree itself had been

di smissed for default and hence no appeal was in existence. There was
no decision on nerits in the appeal so as to bring about a nmerger of the
decree of the trial court in that of the appellate court. It was further

submitted that since the appeal itself could not be entertained in view of
the dismssal of the application for condoning the delay in filing the
appeal filed in terms of Order XLI Rule 3A of the Code read with

Section 5 of the Limtation Act, it had to be taken that there came into
exi stence no appeal in the eye of |aw and consequently, the bar created
by the expl anation-did not apply. He ultimately submitted that the

di sm ssal ‘of an appeal for non prosecution ambunts to a w thdrawal of

the appeal by the appellant and consequently it cannot stand in the way

of the petition filed under Order | X Rule 13 of the Code being heard

and di sposed of on nerits. On behal f of the plaintiff-respondent it is
submitted that the arguments rai sed could not be accepted in the |ight

of the decisions of this Court referred to and foll owed by the High

Court and there was al so-no occasion for reconsidering the correctness

of those decisions /since the | aw has been correctly laid down in those
deci si ons. It is submitted that the dism ssal of an appeal for default or
on the ground that it was barred by limtation cannot be considered as a
wi t hdrawal of the appeal excluding the operation of the explanation to
Order I X Rule 13 of the Code. Nor-can it be contended that an appea
filed with a petition for condoning the delay in filing that appeal is not
an appeal and the dism ssal of the application for condoning the del ay
and the consequent dism ssal of the appeal, is not a dismssal of the
appeal as contenpl ated by the Code.

8. The first question to be considered is whether an appea
acconpan|ed by an appl|cat|on for condoning the delay in filing the
appeal is an appeal in the eye of law, when the application for
condoning the delay in filing the appeal is dismssed and consequently
the appeal is disnissed as being tinme barred by linitation, in view of
Section 3 of the Limtation Act. There was conflict of views on this
question before the High Courts. But the Privy Council in Nagendra
Nath Dey vs. Suresh Chandra Dey ( 59 |ndian Appeals 283) hel d,

"there is no definition of appeal in the Cvi

Procedure Code, but their Lordshi ps have no doubt that

any application by a party to an appellate Court, asking it

to set aside or revise a decision of a subordinate court, is

an appeal within the ordinary acceptation of the term and

that it is no | ess an appeal because it is irregular or

i nconpetent.”

These observations were referred to with approval by this Court in

Raj a Kul karni and others vs. The State of Bonbay ( 1954 SCR
384).

9. The specific question involved, came to be considered by
this Court in Messrs Mela Ram and Sons vs. The Conmi ssioner of

I ncome Tax, Punjab ( 1956 SCR 166 ). This Court held that an

appeal presented out of tinme is an appeal and an order dismissing it as

time barred is one passed in an appeal. This Court referred to and
foll owed the view taken by the Privy Council and by this Court in the
two respective decisions above referred to. This Court quoted with

approval the observations of Chagla C. J. in K K Porbunderwalla vs.
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Conmi ssioner of Incone Tax ( 1952 ) 21 ITR 63 ) to the follow ng
effect:

"\ 005\ 005.. although the Appellate Assistant

Conmi ssi oner did not hear the appeal on nerits

and held that the appeal was barred by linitation

his order was under Section 31 and the effect of

that order was to confirmthe assessnent which

had been made by the Incone-tax O ficer."

I n Sheodan Singh vs. Daryao Kunwar ( AR 1966 SC 1332 )

rendered by four |earned Judges of this Court, one of the questions that
arose was whether the dism ssal of an appeal froma decree on the
ground that the appeal was barred by linmtation was a decision in the
appeal . Thi s Court -hel d:

"We are therefore of opinion that where a decision

is given on the nerits by the trial court and the

matter is taken in appeal and the appeal is

di sm ssed on sone prelimnary ground |ike

[imtation or default in printing, it nmust be held

that such dism ssal when'it confirms the decision

of the trial court onthe merits, itself amounts to

the appeal being heard and finally decided on the

nerits whatever may be the ground for dismssa

of the appeal."

I n Board of Revenue vs. M's Raj Brothers Agencies Etc.
(1973 (3) SCR 492 ), this Court approved the decision of the Mdras
Hi gh Court which had applied the principle stated in Messrs Ml a
Ram and sons (supra).

10. The question was considered in extenso by a Full Bench of
the Kerala Hi gh Court in Thanbi vs. Mathew (1987 (2) KLT 848).

Therein, after referring to the relevant decisions on the question it was
hel d that an appeal presented out ‘of tine was neverthel ess an appeal in
the eye of law for all purposes and an order dism ssing the appeal was a
decree that could be the subject of a second appeal. It was also held
that Rule 3A of Order XLI introduced by Arendnent Act 104 of 1976

to the Code, did not in any way affect that principle. An appea

regi stered under Rule 9 of Order XLI of the Code had to be disposed of
according to law and a dism ssal of an appeal for the reason of delay in
its presentation, after the disnissal of an application for condoning the
delay, is in substance and effect a confirnmati onof the decree appeal ed
agai nst . Thus, the position that energes on a survey of the authorities
is that an appeal filed along with an application for condoning the del ay
in filing that appeal when dism ssed on the refusal to condone the del ay
is neverthel ess a decision in the appeal

11. Learned counsel for the appellant relied on the Full Bench
deci sion of the Calcutta H gh Court in Manuda Khateen and ot hers

vs. Beniyan Bibi and others ( AIR 1976 Calcutta 415 ) to contend

that an order rejecting a time barred menorandum of appeal

consequent upon refusal to condone the delay in filing that appeal was

nei ther a decree nor an appell abl e order. On goi ng through the said
decision it is seen that though the Full Bench referred to the divergent
views on that question in the Calcutta Hi gh Court prior to the rendering
of the decision of this Court in Messrs Mela Ram and Sons (supra)

had not considered the decisions of this Court in Raja Kulkarn

(supra) and in Messrs Mela Ram and Sons (supra), in comng to that
conclusion. |In fact it is seen that there was no di scussion on that aspect
as such, though there was a reference to the conflict of views in the

deci sions earlier rendered by the Calcutta H gh Court. Since the ratio
of that decision runs counter to the principle laid down by this Court in
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Messrs Mela Ram and Sons (supra), obviously the sane could not be
accepted as |aying down a correct |aw

12. Learned counsel placed reliance on the decision in

Rat ansi ngh vs. Vijaysingh and others [(2001) 1 SCC 469 ] rendered

by two | earned Judges of this Court and pointed out that it was held
therein that dism ssal of an application for condonation of delay would
not anobunt to a decree and, therefore, dismssal of an appeal as tine
barred was al so not a decree. That decision was rendered in the
context of Article 136 of the Limtation Act, 1963 and in the |ight of
the departure made fromthe previous position obtaining under Article
182 of the Limtation Act, 1908. But we nust point out with respect
that the decisions of this Court in Messrs Mela Ram and Sons and
Sheodan Singh (supra) were not brought to the notice of their

Lor dshi ps. The principle laid down by a three Judge Bench of this
Court in Ms Mela Ram and Sons (supra) and that stated in Sheodan

Si ngh (supra) was, thus, not noticed and the view expressed by the two
Judge Bench, cannot be accepted as | aying down the correct |aw on the
guesti on. O course, their Lordships have stated that they were aware
that sonme decisions of the Hgh Courts have taken the view that even
rejecting-an appeal on theground that it was presented out of tine is a
decree within the definition of a decree obtaining in the Code.
Thereafter noticing the decision of the Calcutta H gh Court above
referred to, their Lordships in conclusion apparently agree with the
deci sion of the Calcutta H gh Court. Though the decision of the Privy
Council in Nagendra Nath Dey vs. Suresh Chandra Dey (supra) was
referred to, it was not applied on the ground that it was based on Article
182 of the Linmitation Act, 1908, and there was a departure in the |ega
position in view of ‘Article 136 of the Limtation Act, 1963. But with
respect, we nust point out that the decisionreally conflicts with the
ratio of the decision in Messrs Mela Ram and Sons. and Sheodan

Si ngh (supra) and another decision of this Court rendered by two

| earned Judges in Rani Choudhury Vs. Lt.-Col. Suraj Jit

Choudhury [(1982) 2 SCC 596]. |In Essar Constructions vs. N. P.

Rama Kri shna Reddy [(2000) 6 SCC 94) brought to our notice two

ot her | earned Judges of this Court, 1eft open the question. Hence,
reliance placed on that decision i's of no avail to the appellant.

13. In the context of the explanation to Order | X Rule 13 of
the Code, the question was squarely considered by this Court in Ran
Choudhury’s case (supra). The High Court, in our view, has rightly
hel d that the decision of this case is directly covered by that decision
Therein, the plaintiff, the wife, obtained an ex parte decree for divorce
agai nst the husband, the defendant. The husband preferred an appea

in the Hi gh Court against the decree and also nade an application

under Section 5 of the Limitation Act for condoning the delay in filing
that appeal . The High Court dism ssed the appeal as being tine

barred. The husband, the defendant, then filed a petition under O der

I X Rule 13 of the Code for setting aside the ex parte decree along with
an application under Section 5 of the Limtation Act. The trial court
di sm ssed the application holding that no sufficient cause was nade out
for condoning the delay in filing the petition under Oder I X Rule 13 of
t he Code. The husband filed a Cvil M scell aneous Appeal in the High
Court challenging the said order of the trial court. The Hi'gh Court
took the view that the explanation to Order I X Rule 13 of the Code did
not create a bar to the maintainability of the petition under that Rule as
the appeal against the ex parte decree had been disnmissed not on nerits
but on the ground of limitation by not accepting the application for
condonati on of delay which nmeant that no appeal was preferred in the

eye of |aw This view of the H gh Court was chall enged in appea

before this Court. It was argued that the H gh Court has m sunderstood
the scope and anmbit of the explanation to Order | X Rule 13 of the Code
and that in the circunstances, the Hi gh Court should have held that the
petition under Order | X Rule 13 of the Code would not lie. Thi s

Court accepted that contention. This Court held that where there has
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been an appeal against an ex parte decree and the appeal has not been

wi t hdrawn by the appell ant and had been di sposed of on any ground,

the application under Order | X Rule 13 of the Code would not lie and
shoul d not be entertained. Hence, even though the appeal against the
ex parte decree was di sposed of on the ground of limtation and not on
nmerits, the explanation to Order I X Rule 13 of the Code was attracted
and hence no petition under Oder I X Rule 13 of the Code would lie.

On the scope of the explanation, it was stated that the disposal of the
appeal as contenplated in the explanation was not intended to nean or
imply a disposal on nerits resulting in the nerger of the decree of the
trial court with a decree, if any, of the appellate court on the disposal of
the appeal . The di sposal of the appeal nmay be on any ground and

though the withdrawal of ‘an appeal by an appellant is also to be

consi dered a di sposal of the appeal, the sane has been expressly
exenpted by the expl anation. It was al so observed that the |egislative
intent incorporated in the explanation to Order | X Rule 13 of the Code
was to confine the defendant to a single course of action and to

di scourage the prolonging of the litigation on the ex parte decree,
nanely, by preferring an application to the trial court under Oder IX
Rul e 13 of the Code for setting aside the decree and by filing an appea
to a superior court against it. I f-he did not withdraw the appeal filed by
himor allowed the appeal to be disposed of on any other ground, he

was denied the right to apply under Order | X Rule 13 of the Code.

The Court also clarified that by the introduction of the explanation, the
area of operation of the doctrine of merger was enornously extended.

By virtue of the explanation, the disposal of the appeal on any ground
what ever, apart fromits w thdrawal, constituted sufficient reason for
bringing the ban into operation. In‘the light of this, it was held that
though in that case the appeal filed by the husband against the ex parte
decree was dism ssed on the ground of it being barred by limtation, it
was a di sposal of the appeal and the petition under Order | X Rule 13 of
the Code was hit by the explanation. In P. Kiran Kumar vs.
A.S. Khadar and others [(2002) 5 SCC 161] this Court followed the

deci sion in Rani Choudhury (supra) and held that the dismssal of the
appeal against an ex parte decree as barred by limtation, prevented the
trial court which passed the ex parte decree, fromexercising its power
under Order I X Rule 13 of the Code in view of the explanation

14. It was sought to be argued on behal f of the appellant that
the above deci sions were distinguishable in view of the fact that in

those cases, the appeal s against the decrees were filed first, foll owed by
the petitions under Order | X Rule 13 of the Code, whereas in the

present case the petition under Order I X Rule 13 of the Code was filed
first and only during its pendency, an appeal agai nst the decree was

filed, with an application for condoning the delay in filing it. In our
view, this would not nake any difference to the principle enunciated by
this Court in Rani Choudhury’s case (supra). Moreover, on the day

the trial court was called upon to consider and di spose of the petition
under Order I X Rule 13 of the Code, an appeal, though bel ated, had

been fil ed agai nst the decree by the appellant and the sane had been

di smissed as barred by Iimtation and had not been<wi t hdrawn. It is

not possible to accept the argunent that the application of the

expl anati on shoul d be confined to cases where an appeal had already

been fil ed against the ex parte decree and it should be held not to apply

to cases where an appeal is subsequently fil ed. The acceptance of such
an argunent, in our view, would tend to defeat the |egislative schene
as noticed in Rani Choudhury’s case (supra). In the light of the

obj ect sought to be achieved by the introduction of the explanation to
Order I X Rule 13, such an argunent cannot al so be accept ed.

15. We are not inpressed by the argunent of |earned counse
for the appellant that the decision in Rani Choudhury’'s case (supra)
requi res reconsideration. On going through the said decision in the

i ght of the objects and reasons for the introduction of the explanation
to Order I X Rule 13 and the concept of an appeal as indicated by the
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Privy Council and this Court in the decisions already cited, the

argunent that an appeal which is disnissed for default or as barred by
limtation because of the disnissal of the application for condoning the
delay in filing the sane, should be treated on a par with the non-filing

of an appeal or the wi thdrawal of an appeal, cannot be accepted. The
argunent that since there is no nerger of the decree of the trial court in
that of the appellate court in a case of this nature and consequently the
expl anati on shoul d not be applied, cannot al so be accepted in the

context of what this Court has earlier stated and what we have noticed
above.

16. Thus, in the case on hand we find that the trial court, the
appel | ate court and the H'gh Court have rightly held that the petition
under Order | X Rule 13 of the Code would not lie in view of the filing

of an appeal against the decree by the appellant and the disnissal of the
appeal though for default, since a dism ssal for default or on the ground
of it being barred by limtation cannot be equated with a w thdrawal of

the appeal. Consequently, the decision of the H gh Court is affirmed

and this appeal is dismssed. In the circunstances of the case we make

no order ‘as'to costs.




