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Article 246(3) and, ‘entry 49 in List- 11 of 7th Schedule to
Constitution--Nature of fees--Quid pro guo-- Legi sl ature
amendi ng definition retrospectively whether encroaches upon
judicial functions--Andhra Pradesh Gram Panchayat Act, 1964.

HEADNOTE
The Andhra Pradesh Legislature passed the Andhra '/ Pradesh
Gram Panchayat Act, 1964. The Kuthbull apur Gram Panchayat
was established under the Act. The respondent constructed a
factory and other buildings wi thout the perm ssion of the
Gram Panchayat. Later on, the respondent asked for ~ expost-
facto perm ssion. The Panchayat agreed to grant the
perm ssion on the respondent paying perm ssion fee at 1-1/2
per cent on the capital value of the factory building and at
1 percent on the capital value of other buildings. The
Panchayat al so called upon the respondents to pay the house
t ax.
The respondents filed a Wit Petition in the H gh Court
chall enging the levy of house tax and perm ssion fee. The
H gh Court allowed the Wit Petition holding that ' the
bui | di ngs constructed by the respondents did not fall within
the definition of a house and further ruled that “since no
services were rendered, the levy of, pernission fee was
illegal. Section 69 of the Act authorises the Gram
Panchayat to | evy a house tax.
The definition of house as it stood when the
Hi gh Court delivered its judgment was a
building or hut fit for human occupation
whet her as a residence or otherw se, having a
separate principal entrance from the comon
way and included any shop, workshop or
war ehouse or any building used for garagi ng or
parki ng of buses or as a bus stand. The High
Court held that the buildings other than
factory premises were not a house because
their separate principal entrance was situated
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on the road belonging to the respondents.
As regards the factory buildings, the High Court held that
the legislature included shops, workshops, and warehouses,
but aid not include factory within the definition of the

house. The demand of house tax was held to be illegal
After the judgnent of the High Court was delivered, the
Legi sl ature anmended t he definition of the house

retrospectively to include the buildings constructed by the
respondents.

The appel | ant contended that the new definition of the house
clearly includes the buildings constructed by the respondent
and that the Panchayat was entitled to i npose house tax on
the respondent. Secondly, the G am Panchayat |ays roads,

provides for drainage and lights, scrutinises the plans
submitted for intended construction, and, therefore, is
entitled to charge the pernmission fee. In the alternative,

it was contended that the permssion fee though called a fee
is really in the nature of a tax on buildings and may be
uphel d' as such.

Respondent cont ended

1. By redefining the term’ houses with retrospective effect,

the Legi sl ature encroached upon a judicial function

2. Wthout a proper budget, the G am Panchayat cannot i npose
t axes.

395

3. There is no provision in the Act enpowering the G am
Panchayat to | evy pernission fees.

4. No services are rendered for which perm ssion fees can be
char ged.

Partly allow ng the appeal

HELD : The Legi sl ature has power to pass a | aw prospectively
as well as retrospectively. The Legislature can renove the
basis of the decision rendered by a court. ~ The Amendi ng Act
does not ask the instrumentalities of the State to ' disobey
or disregard the decision given by the H gh Court, but
merely renoves the basis of that decision. Under  Article
246(3) read with Entry 49 in List Il of the 7th Schedul e,
the State Legislature has exclusive power to nake laws' with
respect to taxes on |ands and buildings. Section 69 of the
Act aut horises the Gram Panchayats to levy house tax in the

vill ages under their respective jurisdiction. The house tax
was rightly inposed by the Gram Panchayat. [398 B.F., 399
DEF]

HELD FURTHER- The argunent about absence of budget ~was not
made in the High Court and as it involves an investigation
into facts, this Court cannot go into it for the first tine.
[ 400- DE]

HELD FURTHER- There is no provision in the Act enpowering the
Gram Panchayat to | evy fees on the perm ssion to construct a
bui | di ng. In fact, there is no provisionin the Act to
obtain the perm ssion of the Gram Panchayat for construction
of building. Fees are a sort of return or consideration for
services rendered which makes it necessary that there should
be an elenent of quid pro quo in the inposition of a fee.
There has to be co-relationship between the fee | evied by an
authority and the services rendered by it to the person who

is required to pay the fee. 1In this case, there is no such
co-rel ati onship. Fees cannot be inmposed for discharging
statutory functions of public authorities. The services

have to be rendered individually to the particular person on
whomthe fee is inposed. The very fact that the pernission
fee is levied at a certain percentage of the capital value
of the buildings shows that the G am Panchayat itself never
intended to correlate the fee with the services rendered or
i ntended to be rendered by it. [400-H, 401-DE, 402 c]
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JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 1189 of
1972.

From the Judgnent and order dated 6th August, 1971 of the
H gh Court of Andhra Pradesh in W P. No. 4223 of 1969.

P. Ram Reddy and P. P. Rao, for the appellants.

B. Sen and Naunit Lal, for the respondent.

K. Srinivasannmurthy, Naunit Lal and Lalita Kohli, for the
i nter-verners.

The Judgrment of the Court was delivered by

CHANDRACHUD, J. This is a tax dispute concerning the power
of the second appellant, Kuthbullapur Gam Panchayat, to

[ evy house-tax and Pernission Fee on the respondent. The
Hi ndustan Machi ne Tools Ltd., which is a Governnent of India
Undert aki ng. The first appellant is the Government of

Andhr a' Pr adesh.

The Kut hbull'apur -Gram Panchayat was established in 1959. In
1964 t he Andhra Pradesh State Legi slature passed the Andhra
Pradesh

396

Gram Panchayats Act, 2 of 1964, which with he exception of
Chapter VII of the Act, came into force on January
18, 1964. The Act to the Kuthbul | apur Gram Panchayat within
whose geographical limts the respondent has established a
factory for the manufacture of special apparatus machines,
presses etc. The construction of the factory began in 1964
and was conpl eted in Decenber 1965. The factory was con-
structed wthout the permssion of the G am Panchayat.
Consi dering the skeleton staff which mans the Panchayat and
its skeleton activities, the respondent’s plea that it did
not obtain the Panchayat’s perm ssion benmuse it was not

aware of its existence is  not inplausible. But | such
awar eness has no rel evance on the respondent’s liability to
pay taxes and fees. In any event, on coming to know of the

construction of the factory and the other buildings the
Panchayat asked the respondent to obtain the requisite
per m ssi on. The r espondent asked f or ex- postfacto
perm ssion in January, 1967.

In its neeting of My 8, 1967 the Panchayat passed a
resolution for collecting Perm ssion Fee fromthe respondent
at 1/2%on the capital value of the factory buil di ngs and at
1% on the capital value of other buildings. By a letter
dated August 20, 1968 the Panchayat called upon t he
respondent to pay house-tax for the years 1966-67, 1967-68
and 1968-69 ampunting to Rs. 1,83,750 at the rate of Rs.
61,250 per annum On March 3, 1969 the Panchayat denmanded
from the respondent a sumof Rs. 1,65,000 by way of
Perm ssion Fee, Rs. 80,000 being for factory buildings and
Rs. 85,000 in respect of the, other buildings.

On Novenber 25, 1969 the respondent filed a wit petition in
the H gh Court of Andhra Pradesh Challenging the |evy  of
house tax and the Perm ssion Fee. By its judgnent dated
August 6, 1971 the High Court allowed the wit petition. It
held that the buildings constructed by the respondent did
not fall within the definition of a 'house’ as contained in
the Act and therefore no house-tax could be levied on the
bui | di ngs. Regarding the Perm ssion Fee the H gh Court re-
pelled the appellant’s contention that the fee was in the
nature of tax and held that since no services were rendered
by the Panchayat to the respondent the levy of Pernission
Fee was illegal. The Hi gh Court has granted to the
appel l ants a Certificate of Fitness under Article 133(1) (a)
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of the Constitution to appeal to this Court.
Section 69(1) (a) of the Act provides that a Grain Panchayat
shall levy in the village a house-tax. By section 2(15), as
it stood when the Hi gh Court delivered its judgnent, ’'house
meant a building or hut fit for human occupati on, whether as
a residence or otherwise, "having a separate principa
entrance from the common way," and included "any shop
wor kshop or warehouse or any building used for garaging or
par ki ng buses or as a bus-stand". The Hi gh Court held that
buil dings other than factory prenises were not a ’house
within the neaning of the Act because their separate
principal entrances were situated on the roads belonging to
the respondent and not on the common way as required by
section 2(15). As regards the factory buildings, the High
Court held that the Legislature had included shops,
39 7
wor kshops and warehouses but. not factories wthin the
definition of a '"house’ and therefore factory buil dings were
al so not a 'house’ within the neaning of the Act. The
denmand.  of house-tax was accordingly held illegal
By the Andhra Pradesh Gram Panchayats (Amendnent) Act, 16 of
1974, the State Legislature has anended the definition of
"house with retrospective effect so as to elimnate the
i rpedi ments on which the Hi gh Court rested its judgnment. |If
the anendnment is |lawful” and valid, it wll be unnecessary to
consi der whet her the H gh Court was right in reading the way
it did the definition of 'house’ ~as contained in the
unanmended section 2(15).
Section 2 of the Amendi ng Act provides
"2. For clause (15) of section 2 of the Andhra
Pradesh Gram Pancbayats Act, 1964 (hereinafter
referred to as the principal Act), t he
follow ng clause shall be and shall be ' deened
always to have been substituted, nanely -
"(15) 'house’ nmeans a building or hut fit for
human occupati on, whether as a residence or
otherwise. and includes any shop, /factory,
wor kshop or war ehouse or any buil ding used for
garagi ng or parking buses or as a bus-stand,
cattle shed (other than-a cattle shed in an
agricultural land), poultry shed or dairy
shed" ;
Section 4(a) of the Amending Act provides
"4, Notwi thstandi ng anything in any judgnent,
decree or order of any court - or ot her
aut hority, -
(a) anyt hi ng done or any action t aken,
including any tax | evied and col llected, in the
exerci se of any power conferred by or  under
the principal Act shall be deened, to be and
to have always been, done or taken or |eived
and collected in the exercise of the powers
conferred by to under the principal Act as
amended by section 2 of this Act , as if the
principal Act as anended by this Act were _in
force on the date on which. such thing was
done or action was taken, or tax was |evied

and collected; and all arrears of tax

and ot her
amounts due under the principal Act as anended
by this Act at the commencenent of this Act,
may be recovered as if they had accrued under
the principal Act as amended by this Act";

The new definition of 'house’ which is to be read

retrospectively in to the Act nmeets effectively both the
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obj ections by reason of which the High Court held that the
bui | di ngs constructed by the respondent were not a 'house’

By the Anendrment the old clause "having a separate principa
entrance fromthe conmon way" is dropped and the definition

of "house’ is reframed to include a 'factory’. It is clear
and is undisputed that the buildings constructed by the
respondent-the colony buildings as well as the factory
bui | di ngs-answer fully the description

398

of a house and are squarely within the new definition
contained in section 2(15).

W& see no substance in the respondent’s contention that by
redefining the term’house’ with retrospective effect and by
validating the |evies imposed under the unanmended Act as if,
not wi t hst andi ng anyt hi ng contai ned in any judgnment decree or
order of any court, that Act as anended was in force on the
date when the tax was | evied, the Legislature has encroached
upon a judicial, function. The power of the Legislature to
pass a | aw postul ates the power to pass it prospectively as

well as " retrospectively, the one no less than the other

Wthin the scope of its |legislative conpetence and subject
to other constitutional limtations, the power of the
Legislature to enact laws is plenary. 1In United Provinces

v. Atiga Begum (1) Gwer, C J. while repelling the argunent
that Indian Legislatures had no power to alter the existing
laws retrospectively, observed that within the Ilimts of
their powers the Indian Legislatures were as suprene and
sovereign as the British Parlianment itself and that those
powers were not subject to the "strange and unusua

prohi bition against retrospective |legislation”. The power
to validate a law, retrospectively is, subject to the
l[imtations aforesaid, an ancillary power to legislate on
the particul ar subject.

The State legislature, it is significant, has not overruled
or set aside the judgment of the H gh Court. 1t has anended
the definition of ’'house by the substitution of a new
section 2(15) for the old section and it has provided that

t he new definition shall have retrospective ef fect,
not wi t hst andi ng anythi ng contai ned in any judgnent, ~decree
or order of any court or other authority. In other  words,

it has rempved the basis of the decision rendered by the
H gh Court so that the decision could not have been given in
the altered circunstances. |If the old section 2(15) were to
define "house’ in the manner that the amended section 2(15)
does, there is doubt that the decision of-the Hi gh Court
woul d have been otherwise. |In fact, it was not disputed
before wus that the buil dings constructed by the respondent
meet fully the requirenents of section 2(15) as/ amended by
the Act of 1974.

In Tirath Ram Rajindra Nath v. State of U P. (2), the
Legi slature anmended the law retrospectively and - thereby
renoved t he basis of the decision rendered by the H gh Court
of Al l ahabad. It was held by this Court that this was
within the permssible limts and validation of the old Act
by anending it retrospectively did not constitute an
encroachnment on the functions of the judiciary.

The decisions on which the respondent relies are clearly
di stingui shabl e. In the Municipal Corporation of the City
of All ahabad v. The New Shrock Spg. & Wg. Co. Ltd. (3) the
i mpugned provision commanded the Corporation to refuse to
refund the amount illegally

(1) (1940)F.C.R 110.

(2) AI1.R 1973 S.C. 405.

(3) AIl.R 1970 S.C. 1292.

399
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collected by it despite the orders of the Suprene Court and
the Hi gh Court. As the basis of these decisions renained
unchanged even after the anendnent, it was held by this
Court that the legislature had nade a direct inroad into the
Judicial powers. In Janpada Sabha Chindwara etc., v. The
Central Provinces Syndicate Ltd.,(1) the WMdhya Pradesh
Legi sl ature passed a Validation Act in order to rectify the
defect pointed out by this Court inthe inposition of a
cess. But the Act did not set out the nature of the
amendnment nor did it provide that the notifications issued
wi t hout the sanction of the State Governnent woul d be deemned
to have been issued validly. It was held by this Court that
this was tantanmount to saying that the judgrment of a court
rendered in the exercise of its legitimate jurisdiction was
to be deened to be ineffective. The position in, State of
Tam| Nadu v. M Rayappa Gounder (2) was similar. |In that
case the reassessment nade under an Act which did not
provide for reassessnents were attenpted to be validated
wi t hout changing the law retrospectively. Thi s was
consi dered to be an encroachnents on the judicial functions.
"In the instant case the Anendi ng Act of 1974, cures the old
definition contained in section 2(15) of the vice from which
it suffered. The anendment has been given retrospective
effect and as stated earlier the |legislature has the power
to nmke the | aw passed by it retroactive. As the Anending
Act does not ask the instrunentalities’ of the State to
di sobey or disregard the decision given by "the H gh Court
but renmoves the basis of its decision, the chall enge nmade by

the respondent to the Anending Act rmust fail. The levy of
the, house-tax mnust therefore be upheld.
Under Article 246(3) read with Entry 49 in List 11, Seventh

Schedul e of the Constitution, the State |egislatures have
exclusive power to nake |laws with respect to "Taxes on |ands
and buil dings" Section 69(1)(a) of the Act authorises G am
Panchayats to |evy house.-tax in the villages wunder 'their
respective jurisdiction. The G am Panchayat of Kuthbull apur

has accordingly | evied house-tax on the bui | di ngs
constructed by the respondent “including the factory
bui | di ngs. It needs to be clarified that by Rule 6 of the
"Rules relating to levy of House-Tax", machinery and

furniture are to be excluded from consideration for the
purpose of assessnment to house-tax. Thus, the tax is on
buil dings only and does not transgress the scope of  Entry
49.

Thi s clarification becanme necessary in. view of t he
respondent’s contention that the State |legislature  has no
power under Entry 49, List Il, to levy tax on.thelands and
bui | di ngs owned or occupied by a factory. Entry 36 in _List
Il relates to "Factories" and Entry 47 in that List relates
to "Fees in respect of any of the matters in this List, but
not including fees taken in any court". It is “urged on
behal f of the respondent that these specific Entries in
regard to the, particular subject matter exhaust the power
to inpose levies on factories and ’'since the power is
limted to the inposition of fees on

(1) AIl.R 1971 s.C 57. AIl.R 1971 s.C. 231

400

factories, the legislature has no conpetence to inmpose a tax
on the lands or buildings of a factory. It is true that the
various Entries in the legislature Lists nust receive a
broad and |iberal construction and Entry 36 in List Il nmay
therefore cover every aspect of the subject natter of
"Factories". But the State |egislature has not authorised
the levy of, house-tax on factories in the conpendious
sense. The new definition of 'house' includes a ’'factory’
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but the house-tax is levied only on the buildings occupied
by the factory and not on the machinery and furniture. The
State legislature has the legislative conpetence to do so
under Entry 49 in List I1.

It was wurged by M. Naunit Lal on behalf of one of the
interveners that 'Factory’ is a conpendi ous expression and
since a factory consists of the building, the nmachinery and
t he furniture, the legislature cannot split up t he
personality of the factory and tax one part of it only.
There is no substance in this contention because the power
to tax a building can be exercised without reference to the
use to which the building as put and it irrelevant that the
building is occupied by a factory which cannot conduct its
activities without the machinery and furniture. Wat falls
legitimately within the scope of a legislative Entry can
lawfully formthe subject natter of |egislation

We cannot entertain the respondent’s argument that w thout a
proper /budget, the G am Panchayat cannot inpose a tax. Such
an argunent was not nmade in the Hi gh Court and it involves
an investigation into the fact whether the G am Panchayat
had or had not prepared a budget. Nor can we entertain the
respondents subm ssion that section 4(b) and (c) of the Act
of 1974 are invalid. Under clause (b), no suit or other
proceedi ng i s maintainable or can be continued in any court
or before any authority for the refund, of any tax. Under
clause (c), no court shall enforce any decree or order
directing the refund of any such tax. ~No -suit has been
filed by the respondent for the refund of tax and no decree
or order has been passed by any court or any authority for
the refund of any tax. This Court does not answer academic
guesti ons.

The position in regard to the so called ' Permission Fee' is
entirely different. In the first place, the Act of 1964
itself makes a distinction between the power to inpose a tax
and the power to inmpose a fee. ~Section 69(1) and section
69(3) (i), (ii), (iii) enmpower the G am Panchayats to |evy
taxes while section 69(3) (v) and((vi) provide for the |evy
of fees. Sections 92, 109(2), 111, 121(5), 122 and section
131 of the Act also provide for the inmposition of specific
fees. There is no provision in the Act enpowering the G am
Panchayats to levy fees on the permssion to construct a
buil ding, which is what the second appellant has purported
to do in the instant case.

In fact, there is no provision in tile Act under which it is
necessary to obtain the permission of the Gram Panchayat for
constructing a building. Section 131(2) of the Act which
aut horises the levy of fees for every licence or permssion
is therefore not attracted. Section 125(1) requires . that
the perm ssion of the Gram Panchayat nust

401

be, obtained for constructing or establishing a  factory,
wor kshop or work-place in which it is proposed to ' enploy
steam power, water power or other rmechanical power or

electrical power or in which it is proposed to install —any
machi nery or manufacturing plant driven by steam water  or
other power as aforesaid. The provision may possibly
support a levy of Permi ssion Fee on the factory buildings,
but there is no provision in the Act at all requiring the
perm ssion of. the G am Panchayat for the construction of
ot her  bui | di ngs. Counsel for the appellants wanted to

derive sustenance to the inposition of Perm ssion Fee from
the provision contained in section 217(2) (xvi) but that
cl ause only enmpowers the Governnent to nmake rules "as to the
regulation or restriction of building and the use of sites
for building". In the absence of any provision in the
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par ent Statute requiring the pernmission of the Gram
Panchayat for the construction of non-factory buildings, the
rul e-maki ng power of the CGovernnent cannot be exercised so
as to inpose. the requirenent of a perm ssion in respect of
such bui |l di ngs.

But there is a broader ground on which the levy of
Perm ssion Fee nmust be struck down. Fees are a sort of
return or consideration for services rendered which nakes it
necessary that there should be an element of quid pro quo in
the inposition of a fee. There has to be a correlation-ship
between the fee levied by an authority 1Ind the services
rendered by it to the person who is required to pay the
fee(l). There is, in this case, not a word showing such a
correl ati onshi p. In the counter-affidavit whi ch t he
appellants filed in the Hgh Court in reply to the
respondent’s writ petition, nothing at all was stated as to
the expenses incurred or likely to be incurred by the G am
Panchayat \in rendering any actual or intended service to the
respondent. There may be sonething in the grievance of the
Gram Panchayat that the nighty respondent and ot hers
followi ng the respondent’s |ead have been persistently
refusing to pay taxes which has made it inpossible for the
G am Panchayat to render any services. But the true |ega
position as stated by Mukherjea, J. in the Comn ssioner
Hi ndu Religious Endowrents Madras v. Shri Lakshm ndar
Thirtha Swamar of /Sri  Shiur Mitt(2) is that 'it is
absolutely necessary that the |evy of fees should on ’the
face of the legislative provision, be correlated to the
expenses incurred by Governnment in rendering the services".
In the total absence of ~any data show ng such a
correl ati onship, the I evy of Perm ssion Fee has to fail

One cannot take into account the sumtotal of the activities
of a public body |ike a Gram Panchayat to seek justification
for the fees inposed by it. The expenses incurred by a G am
Panchayat or a Municipality in discharging its obligatory
functions are usually met by the inposition of a variety of
t axes. For justifying the inposition of fees the public
authority has to show what services are rendered 'or H
intended to be rendered individually to the  particular
person on whomthe fee is inposed. The G am Panchayat here
has not even prepared an estinmate of what the intended
services would cost it.

(1) [1954] S CR 1005: A l.R 1957 S.C 846.

(2) [1954] S.C.R 1005, 1042.

402

Learned counsel for the appellants contended that the G am
Panchayat | ays roads for providing access to new
buil dings,that it provides for drainage and |ights and . that
it scrutini ses the pl ans submtted for i nt ended

constructions and, if necessary, it advises the applicants
in order that the proposed construction may conformto the
regul ati ons. We are unable to accept that these services
are rendered individually to the respondent. The |aying of
roads and drainage or the supply of street-lights are a
statutory function of public authorities and it is difficult
to hold, in the absence of any naterial, that any of such
services as have been nentioned to us have in fact been
rendered to the respondent. The very circunmstance that the
Perm ssion Fee is levied at a certain percentage of the
capital value of the buildings shows that the G am Panchayat
itself never intended to correlate the fee with the services
rendered or intended to be rendered by it. There is
therefore no warrant for the levy of Perm ssion Fee, not
even on factory buildings, assuming for the sake of argunent
that the perm ssion of Gram Panchayat is necessary for the
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construction of factory buil dings.

It was alternatively contended on behal f of the appellants
that the Perm ssion Fee though called a fee is really in the
nature of a tax on buildings and may be uphel d as such. It
is i npossible to accept this contention. That t he
Perm ssion Fee is not a tax on buildings is clear from the
fact that the fee nay be required to be paid even if a
building does not eventually conme into existence. The
schene under which the Permission Fee is attenpted to be
levied is that it becones payable at the tinme when the
perm ssion to construct a building is applied for. The |levy
does not depend upon whether a building has been in fact
constructed with the result that whether a building is
constructed or not, the fee has to be paid. In other words,
the Permission Fee is in the nature of a levy on a proposed
activity and i s not a tax on buil dings.

Thus, the levy of house-tax is lawful but the levy of

Perm ssion Fee has to be struck dowmn as being illegal
Accordingly the appeal is allowed partly but since the
success i's divided, there will be no order as to costs.

Appeal partly all owed.
P. H P.
403




