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ACT:

Central Provi.nce and Ber ar I ndust ri.al Di sput es

Settlement Act, 1947 (Act 23 of 1947), s. ~ 16--Dismssa
wi t hin exenption in- force--Wthdrawal of exenption-

Application to Labour Comm ssioner for reinstatenent--If
lies.

HEADNOTE:

The State of Bonbay by a notification under the Bonbay
Rel i ef Undertaki ngs (Special Provisions) Act 1958 declared a
MII a ’'relief wundertaking’ and exenpted it from the
applicability of s. 16 of the C.P.. and Berar Industria
D spute& Settlement-Act, 1947. During the period the
exenption was in force, the appellants-enployees of the M|
abstained from work and were dismssed for joining an
illegal strike. After the exenption was w thdrawn and was
no longer in operation, the enployees filed applications
before the Labour Conmi ssioner claimng reinstatement wth

back wages. The Labour Conmi ssi oner al I'owed t he
applications. The M1l preferred revisions to the
Industrial Court which were all owed. In wit petitions

filed by the enpl oyees, the High Court confirned the finding
of the Industrial Court, that the enployees had noright to
file applications under s. 16 and the applications filed by
them before the Labour Conmm ssioner were not naintainable.
In appeal to this Court.

HELD : The Hi gh Court was in error in holding that the
applicati ons were not naintainable.

The right of an enployee to claimreinstatenent on a
wongful dismssal existed de hors s. 16 of the Centra
Provinces and Berar Industrial Disputes Settlement Act.
Section 16 provides a forumfor a dismssed enployee to
claimreinstatenent but does not create a right. The effect
of an exenption granted by the notification issued under the
Bonbay Relief Undertakings (Special Provisions) Act, is not
to destroy the right but to suspend the renedy prescribed by
s. 16 for enforcing that right during the period when the
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exenption remains in force. The right can be enforced by a
di sm ssed enployee by restoring to the provisions of s. 16
of the Act provided he nmakes the application wthin six
nonths fromthe date of his dism ssal. [668 E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION:. Civil Appeal No. 156 of
1965.

Appeal by special |eave fromthe judgment and order
dated August 12, 1963 of the Bombay Hi gh Court (Nagpur
Bench) in Special Cvil Application No. 315 of 1962.

V. P. Sat he and “A. G Ratnaparkhi, for t he

appel | ant s.
661

M N Phadke, J.- B. Dadachanji, OC. Mthur and
Ravi nder Narain, for respondents Nos. 1 and 3.

N. S Bindraand B. R G K. Achar, for respondent
No. 4.

The Judgrment of the Court was delivered by

Sat yanarayana Raju, J. This is an appeal, by Specia
Leave,, against thejudgnent of a Division Bench of the
Bonbay Hi gh Court di'sm ssing an application for the issue of
a Wit of certiorari under Art. 226 of the Constitution to
guash the order of the State Industrial Court at Nagpur

For a proper appreciation of the questions that have

been raised in the appeal, it would be necessary to state
the material facts.. The Mbdel M I1s, Nagpur (hereinafter
referred to as the MIIs) is a public limted conpany

i ncorporated under the Indian Conpanies Act. On July 18,
1959, in exercise of the powers conferred by s. 18-A of the
I ndustries (Devel opnment and Regulation) ~Act, 1951, the
Central Covernnment took over the nanagenent of the MIIls and
appoi nted the 3rd respondent ‘as the authorised Controller of
the MIls. On March 25, 1960 the State of Bonmbay (nhow the
State of Maharashtra), in exercise of the powers conferred
by ss. 3 and 4 of the Bonbay Relief Undertakings  (Specia
Provi sions) Act, 1958 (hereinafter referred to as the Bonbay
Act) made a notification declaring the MIlls to be a
"relief undertaking" for a period of one year -comrencing
from March 26, 1960 and ending with March 25, 1961. The
appel l ants, eight in nunber, were, at the relevant tinme, the
per manent enpl oyees of the MIls. It would be convenient to
refer to themas "enployees". On Decenber- 15, 1960,  when
the notification nade by the State GCGovernment under the
Bonbay Act was in force, the enpl oyees abstained from work.
Ther eupon, the 1st respondent who is the Factory Manager of
the MIls issued notices to the enpl oyees to show cause why
they should not be disnmssed fromservice for joining an
“illegal strike". On January 6, 1961 the Factory  Manager
passed orders disnissing the enployees from service. On
January 12, 1961 the enployees filed an application in the
Hi gh Court of Bonbay for the issue of a wit of nandanus
directing the enployees to be reinstated in service. On
April 4, 1961, the exenption of the MIlls from the
application of s. 16 of the Central Provinces and Berar
Industrial Disputes Settlement Act (XXIII of 1947) (herein-
after called the State Act) was made. On April 25, 1961 the

enpl oyees filed applications bef ore the Assi st ant
Conmi ssi oner Sup.Cl./76-12
662

of Labour claimng reinstatement with back wages. The High
Court dismissed the Wit Petition filed by the enployees
with liberty to file a fresh petition, if necessary, since
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they were prosecuting their applications for relief of
rei nstatement before the Assistant Conmi ssioner of Labour

In and by his order dated Septenber 29, 1961, the Assistant
Conmi ssi oner al | owed the applications filed by t he
enpl oyees. He held that as there was no illegal strike the
orders of dismssal were unsustainable and should be set
aside. He directed that the enployees should be reinstated
wi th back wages. Against the orders passed by the Assistant
Comm ssioner, the MIIls preferred applications in revision
to the State Industrial Court. By its order dated February
16, 1962, the Industrial Court allowed the revision
applications filed by the MIls on the ground that the
applications before the Assistant Conm ssioner were not
nmai nt ai nabl e. On the nerits, the Industrial Court agreed
with the Assistant Commr ssioner that there was no illega

strike. Aggri eved by the orders of the Industrial Court,
the enpl oyees filed an applicaton under Arts. 226 and 227 of
the Constitution for the issue of a wit of certiorari to
guash the orders of “di sm ssal passed by the Factory Manager
and to direct their reinstatenent with back wages. By its
j udgrment dat ed August 12, 1963 the High Court dism ssed the
Wit Petition filed by the enpl oyees.

The Hi gh Court  has ~held that the right to «claim
reinstatement is not a right which is available to an
enpl oyee under the Common Law and that the relief of
reinstatement is a special right which has been conferred on
an enpl oyee under S. 16 of the State Act. In the opinion of
the H gh Court, the essential pre-condition for an enployee
toclaimrelief under S. 16 is that he is an enployee in an
i ndustry to which that sectionis applicable and in respect
of which a notification under-S. 16(1) al so has been issued.
The Hi gh Court has reached this conclusion by reason of the
fact that the State GCovernment issued  a notification
exenpting the MIls fromthe operation of S. 16 of the State
Act and that the exenption was w thdrawn only on April 4,
1961 while the enmpl oyees were dism ssed on January 6, 1961
In the opinion of the H gh Court, (by reason of the fact that
s. 16 of the Act was not applicable, the dismssal of the
enpl oyees even if it was wongful did not give thema right
to claimTV instatenent and that to hold otherwise would be
to give retrospective operation to S. 16 of the State Act
whi ch becane applicable to the MIIs on and from April- 4,
1961 by reason of the withdrawal of the exenption. .in the
result, the H gh Court confirmed the finding of the State
I ndustrial Court that the enpl oyees had
663
no right to file applications under s. 16 of the State Act
and the applications filed by them before the Assistant
Comm ssi oner were not i ntainabl e.

Now it is contended by M. V. Sathe on behalf ~of the
enpl oyees that though the industry was exenpt “from the
operation of certain sections including s. 16 of the Act, on
the date when the appellants were dism ssed, there was an
exi sting industrial dispute relating to an industrial matter
between the enployees and the MIIs on April 4, 1961, when
the notification withdrawi ng the exenption in favour of the
MIlls from the operation of s. 16 of the State Act was
issued by the CGovernnent, that on the date when the
enpl oyees filed an application under s. 16 before the
Conmi ssi oner of Labour, the period of six nonths provided by
that section had not elapsed and that therefore t he
enpl oyees could invoke the provisions of s. 16 and claim
rei nstat ement. The |earned counsel for the MIls, M.
Phadke, has endeavoured to support the judgment of the High
Court and the reasons on which its conclusi ons were rested.
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The questions which arise for determination in this
appeal are
1. Whet her the right of a disnissed
enpl oyee to claim rei nst at emrent , in
appropriate cases, exists. de hors s. 16 of’
the State Act ?
2. Whet her by reason of the State
CGovernment’s exenption of the industry from
the operation of s. 16 on the date when the
enpl oyees were dismissed fromservice, their
right to apply for reinstatement ceased to
exist ?
For a proper determ nation of the above questions, it is
necessary to refer to the material statutory provisions.
The State Act becane l'aw on June 2, 1947. S. 15 of the
State Act enmpowers the State Governnent to appoint any
person as Labour Conmissioner-for the State and he shal
exerci se al | or any of the powers of the Labour
Comm ssioner. ~ Now s. 16 of the State Act as it stood at the
rel evant 'date provides as follows:

(D Wer e t he State CGover nirent by
notifi cation so directs, t he Labour
Conmi ssioner ~shall have power to decide an
i ndustrial ~ dispute touching the dism ssal

di schar ge, renmoval or suspension of an

enpl oyee working in any industry in general or
in any local area as may be specified in the
noti fi cati on.
664
I ml5
(2) Any enployee, working in an industry to which the
notification under sub-section (1) applies, may, within six
nonths fromthe date of such dismssal, discharge,  renobva
or suspension, apply to the Labour~ Conmm ssioner for
rei nstatement and payment of conpensation for |oss of wages.

The different powers that could be exercised by the
Labour Conmi ssioner are then set out in sub-s. (3) : "On
receipt of such application, if the Labour Comm ssioner
after such enquiry as nmay be prescribed, finds that the
dismssal .... was in contravention of -any of the provisions
of this Act or in contravention of a standing order.... _he
may direct that the enpl oyee shall be reinstated forthwith
or by a specified date and paid for the whole period from
the date of dismissal .... to the date of the order of the
Labour Commi ssioner”.

It is common ground that s. 16 is nmade applicable to the
textile industry wth effect from Mrch 1, 1951 by a
notification dated February 22, 1951. The provisions of s.
16 were thus applicable to the MIIs till March 25, 1960, on
whi ch date, however, the State Covernnent i ssued a
notification in exercise of the powers conferred under ss. 3
and 4 of the Bonbay Act declaring the MIIs to be a relief
undertaking’' . The notification directed that the provisions
of S. 16 of the State Act and Chapter V-A of the Industria
Di sputes Act (XIV of 1947) (Lay-off and Retrenchnent) shal
not apply to the MIlls and that it shall be exenpt
therefrom This notification was extended by the State
Governnment on March 8, 1961 for a further period of one
year. A subsequent notification dated April 4, 1961 issued
by the State of Bombay anmended the earlier notification by
wi thdrawing the exenption in so far as it related to s. 16
of the State Act.

The al |l eged participation by the enployees in an illega
stri ke occurred on Decenber 15, 1960 and the 1st respondent
di smi ssed the enpl oyees in and by his order dated January 6,
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1961. It was during the period between March 25, 1960 and
April 4, 1961 when the exenption was in force that the

incident which resulted inthe MIls framng a charge
agai nst the enpl oyees happened and the subsequent orders of
di sm ssal were passed.

It is submtted by the | earned counsel on behalf of the
MIlls that the right of an enployee to claim reinstatenent
has been granted by s. 16 of the State Act and since the
MIlls were exenpt
665
from the provisions of that section on the naterial dates
the enployee had no right to claim reinstatenent. The
Industrial Disputes Act (XIV of 1947) cane into force on
April 1, 1947. For our . present purposes, it is not
necessary to consi der whether the ri ght to claim
reinstatement by a dismissed enployee existed before the
Central Act becane law. ~The question about the jurisdiction
of an Industrial Tribunal to direct reinstatenent of a
di sm ssed’ enpl oyee was raised as early as 1949, before the
Federal = 'Court in Western India Autonmobile Association v.

I ndustrial _ Tribunal, Bonbay(l).  In'that case, the Federa
Court considered the larger question about the powers of
industrial tribunals in all its aspects and rejected the

argument of the enployer that to invest the tribunal wth
jurisdiction to order reinstatement anbunts to giving it
authority to nmake a contract between two persons when one of
themis unwilling to enter into a contract of enploynment at
all. This argunent, it was observed, "overlooks the fact
that when a dispute arises about the enpl oynent of a person
at the instance of a trade union-or a trade union objects to
the enploynent of a certain person, the definition of

i ndustrial dispute would cover both those cases. In each of
those cases, although the enployer may be unwilling to, do,
there wll be jurisdiction in the tribunal to direct the

enpl oyment or non-enpl oyment of the person by the enpl oyer”.
The Federal Court al so added
"The disputes (of this character being
covered by the definition of the expression
"industri al di sputes’, there appears no
| ogical ground to exclude an award of rein-
st at emrent from the jurisdiction of the
I ndustrial Tribunal
For nearly two decades the decision of the Federal Court has
been accepted w thout question. Therefore, after t he
Industrial Disputes Act, 1947, at any rate, the right of a
di smissed enployee to claimreinstatenent in proper cases
has been recognised. It is no doubt true that ~under the
Central Act the right to claimreinstatement (has to be
enforced in the manner laid down by that statute, whereas
under the State Act it is open to an enployee to /claim
reinstatement without the intervention of the appropriate
CGovernment. This woul d not however nake any difference.

It is argued that by reason of the exenption granted by
the Bonbay State when it declared the MIls to be a relief
undertaking, rights and obligations which accrued to the
enpl oyees or were incurred by the MIIls during the period of
exenption, stood
(1) [1949] F.C.R 321
666
abr ogat ed. This takes us to the question as to the |ega
effect of ’'the exenption granted by the State of Bonbay.
The notification issued by the State of Bonbay is in the
followi ng terns

"The Covernnent of Bonbay hereby directs
t hat in relation to t he sai d relief
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undertaking and in respect of the said period
of one year for which that relief undertaking
continues as such, the provisions of (i)
Sections 16, 31 and 37, section 40 (in so far
as it relates to | ock-out) and section 51 and
section 61 [in so far as it relates to cl auses
(b) and (c) of Rule 36 of the Centra

Provi nces and Berar I ndustri al Di sput es
Settlement Rules, 1949] Central Provinces and
Berar Act No. XXIIl of 1947 and (ii) Chapter
V-A of the Industrial Disputes Act, 1947 (XIV
of 1947) shall not apply and the said relief
undert aki ng shall be exenpt fromthe aforesaid
provi sions of the Central Provinces and Berar
I ndustri al Disputes Settlenment Act, 1947
(Central Provinces and Berar Act No. XXIII of
1947) and the Industrial Disputes Act, 1947
(XI'V of 1947)."

The'! contention urged on behal f of the MIls proceeds on
the assunption that the right to claim reinstatenment has
been granted by S. 16 of the State Act. As we have already
stated, S. 16 only recognises the right of a disnissed

enpl oyee, in appropriate cases, to claimreinstatenent but
does not <confer the right. The section provides the
procedure for enforcing the right. In this view, the right

of the dismssed enployee to claim reinstatenent was in
exi stence even during the period of exenption, but only it
could not be enforced under S. 16.- Once the exenption is
wi thdrawn the status quo ante is restored and it . is open to
the employee to file an application for reinstatenent
provi ded, however, his application is within the period of
six nmonths fromthe date of his dism ssal

Under S. 4 ( 1)(a), on a notification being made, the
i ndustry becones a relief wundertaking and the | aws
enunerated in the Schedule tothe Bonbay Act shall not
apply. The Schedul e specifies Chapter V-A of the Industria
Di sputes Act and S. 16 of the State Act. Section 4/( 1 )(a)
(i) also provides that the relief undertaking ‘shall be
exenpt from the operation of the Acts nentioned in the
Schedul e.

Lear ned counsel drew a distinction between the
expressions exenption’ and 'suspension’ by relying upon - the
neanings given to these words in the Oxford Dictionary.
" Exenpton’ neans

667

"immunity froma liability' whereas the word ' suspension’
means ’'put it off’. Basing hinself on the ~dictionary
nmeani ngs, |earned counsel for the MIIls has contended . that
the word ’'exenmption’ is of a wder connotation t han
"suspension’ and neans that the industry shall be immne

fromthe liabilities arising under the statutes specified in
the Schedule and that the order of dismissal having been
passed while the exenption was in force, the MIIs were
imune fromliability to reinstate the enployees on ‘their
di sm ssal being held to be wongful.

The order dism ssing the enpl oyees was passed on January
6, 1961 when the notification was in force. The enployees
filed applications before the Commi ssioner of Labour on
April 25, 1961. On the date of their applications, the
exenption granted to the MIIls by the State Governnent was
no longer in operation. The decisionin Birla Brothers,
Ltd. v. Mdak(1l) has firmy established the principle that
for a dispute which originated before the I ndustria
Di sputes Act canme into force but was in existence on the
date when that Act became law, the Act applied to the
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dispute since it was in existence and continuing on that
date and no question of giving retrospective effect to the
Act arose. At p. 22 1, the learned Chief Justice, Harries,
who spoke for the Court stated thus :

“I'n rmy judgnent, the Act of 1947 clearly
applies to the present dispute wthout any
guestion arising of giving the Act any
retrospective effect. It is true the dispute
arose before the Act was passed, but on Apri
1, 1947, when the Act canme into force, the
di spute was in existence and conti nui ng. The
enpl oyees were on strike and the strike
actually continued until My 19, that is, five
days after the Governnent nmade the order
referring” the dispute to arbitration. In ny
judgrment, the Act nust apply to any dispute
existing after it came into force, no matter
when that dispute commenced. There is nothing
in the Act to suggest that it should apply
only to disputes which originated after the

passing of the Act. On the contrary, the
openi ng words of s.10 of the Act nake it clear
that the Act would apply to al | di sput es

exi sti'ng when it came into force. The opening
words of “s. 10(1) are---

If any industrial dispute exists or is apprehended, the
appropriate Governent may, by order in witing etc.

(1) L.L.R [1948] 2 Cal. 209.
668
It seens to nme that these ~words make it
abundantly clear that the Act applies to any
i ndustrial dispute existing when it cane into
force and, therefore, the Act applies to this
di spute.”
It is argued by M. Phadke that the, notification dated
April 4, 1961 withdrawi ng the exenption is only prospective
and no retrospective effect can be given to it. Thi s
argunent proceeds on a fallacy. There is no question of the
notification wthdrawing an exenption being prospective or
retrospective.

It is finally submtted by | earned counsel for the MILIs
that the validity of the order passed by the Factory Manager
di smi ssi ng the enployees from service has not been
determned by the H gh Court and that the natter ~nust  be
remtted to that Court for a consideration of that question
We rmay point out that the Assistant Conm ssioner of  Labour
has held that the disnmissal is wongful. This conclusion is
affirmed by the Industrial Court. The wvalidity of the
di smssal was therefore finally concluded in favour of  the
enpl oyees. There is therefore no question of the wvalidity
of the dismssal order now being considered by “the High
Court .

We may now sunmari se the concl usions reached by us as a
result of the above discussion. The right of an enployee to
claim reinstatenent on a wongful dism ssal exists de hors
s. 16 of the State Act. Section 16 provides a forumfor a
di smissed enployee to claimreinstatenment but does not
create a right. The effect of an exenption granted by the
notification issued under the Bonbay Act is not to destroy
the right but to suspend the renedy prescribed by s. 16 for
enforcing that right during the period when the exenption
remains in force. The right can be enforced by a dism ssed
enpl oyee by resorting to the provisions of s. 16 of the Act
provi ded he makes the application within six nmonths fromthe
date of his dismissal. |In the present case, the appellants
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filed their applications within the period specified in S
16 of the State Act. The Hi gh Court was in error in holding
that the applications were not naintainable.

In the result the judgment of the Hi gh Court and the
order of the Industrial Court are set aside and the award
made by the Assistant Commi ssioner of Labour is restored.
The appeal is allowed and the appellants will have their
costs in this Court paid by respondent No. 1.

Appeal al | owed.
669




